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A D VE RTISEMENT. 


On the occasion of pubikhhig this new edition of the frsi 
volume of rqwrted Civil Cases decided by the Court of Sudder 
JJeu'amiy Adawlut^ it may he as well to mention^ Jor the inf oft- 
mation of those not immediately acquainted with the forms of 
proceeding in the Company's Coui is, that the proceedings are 
held in Persian, and the opinions and decrees of the Judges 
delivered and recoi ded in that language\ It is only very rarely 
that an English minute is placed on the record, and such a 
minute, when resorted to, only contains what the Persian record 
has already in substance. 

The Reports contained in this volume were chiefly prepared 
by Air. W. Dorin, now a Judge of the Sudder Dewanny and 
JNizamiit Adawlut, and formerly Reporter to those Courts, 
J^mc few of the cases, Jowards the latter end of the volume, were 
prepared by Messrs. Bird and Holt Mackenzie. Hie notes ap^ 
pended to the different cases arc entitled to weight, as having 
been written or approved by the Judges by whom those cases 
were decided', and those explanatory of intricate points of Hindoo 
Law are especially valuable, as coming from the pen of Mr. H ,. 
Colebrooke 

With reference to the doctrine laid down in the case of Meer 
Nujib Oollah versus Doondana Khatoon(page 103 of this^ 
volume) I take this opportunity of correcting an em'oneous 
remark made by me in the note to page 295 of the third volume, 
wherein I stated, that there did not appear to have been any 
case yet decided in which prescription from length of time had 
been held sufficient to bar the claim of a wife to her dower, ’ 
I now fnd that I had inadvertently overlooked the case above 
cited, in which it was determined that exigible dower, not de¬ 
manded during the period limited by the regulations for the 
cognizance of actions, cantwt be subsequently recovered, 

W. H. M. 

'Mi 


May, 1827. 
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CASES 


IN THE 

COURT OF 

SUDDER DEWANNY ADAWLUT. 


RAMRUTUN SING, and others, Appellants, 1793. 

versus — -- 

CHUNDER NARAEN RAI, Respondent. Sept. 29tk. 

RAMRUTUN SING, and others, were proprietors of 9| anas of Among the 
the tuppa Furokhabad, an hereditary zemindary; and Kishenmun- holders of 
gul, their uncle, was till lately proprietor of the remaining 6^ anas; ^P<^>'ate 
but had sold half of this share to Chunder Naraen, the defendant hcredu°iy° 
in the suit. The claim on the part of Ramrutun Sing, Sec. was zeminda^ 
for possession of the portion sold, as purchasers at the price stipu> each, ac* 
lated with the defenemnt, on the ground that they, as sharers in 
the zemindary, bad the right of pre-emption. Judgment wentiij® 
against them in the Zillah Court. In appeal to the Sudder De- sell’ hn 
waiiny Adawlut, the case was thus stated to the pundits for their share to 
opinion: An anccstrel zemindary has been divided into two dis- 
tinct shares; registered in separate names; and separate engage- 
ments being executed, the revenue of each portion is paid sepa- sharershnre 
ratcly. Supposing the proprietor of one of these portions has "o necem- 
occasion to sell part of the lands thereof; and sells them to a'T right of 
stranger; and the proprietor of the other portion offers to make 
the purchase himself, and protests against the sale to the stranger; 
is such sale to the stranger valid or not ? One of the pundits of 
the Sudder Dewanny Adawlut declared, that the sale was not 
valid ; the other that it was. A third pundit was called in, who 
held that the sale was valid. The Sudder Dewanny Adawlut 
(present C. Stuart, F. Speke and W. Cowper) aihrmed the judgment 
passed against the claimants. (a) 

(a) The right of pre-emption claimed in this case, is founded on ideas taken 
from the Moohnmmudan, and not from the Hindoo law; and carried even fur¬ 
ther (according to notions so generally prevalent throughout the country as to 
amount perhaps to eatsbiishod custom) than the doctrine of the Moohnmmudan 
law itself countenances. It is ao much recognised, that in other anits which have 
since come before the Court, the defendants, though Hindoos, have admitted the 
iij'iociple on which the pre-emption was claimed, but rested the defence on 
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1/9?. 


Feb. 23rd. 


ESHANCHUND RAI, Appellant, 

versus 

ESHORCHUND RAI, Respondent. 


Hill)' 

ject to a 
pecuniary 
prnviaiou 
for the 
younger 
ones. 


Agift, in IN the year 1781, Kishencliund, zemindar of Nuddea, by a 
on^wur* *^®*^*^ executed shortly before his decease, reciting, that he 

waar^aite infirm and approaching to his end; that his zemindary 
hyaHimloo (tenur'd by him his Raj or principality) had never been divided; 
zeiniudar, and that he wished to prevent quarrels respecting it among his 
wiiol'c^of**** after his death; settled the whole zemindary with its honors on 
liis zcinin* ^^^heochund, the eldest of his four surviviiig^ns, with pecuniary pro> 
(lary on the visions for the three younger, and for the adopted children of two 
eldest of other deceased sons, payable out of the moshuhira, or proprietary 
his four income of the zemindary. The eldest son was accordingly put in 
Dossession of the estate; and at his demise was siiccecdeil by 
Eshorchund, his son. In August 1789, Eshunchund, one of the 
younger sons of Kishencliund, brought this suit in theZillah Court 
at Nuddea, against his nephew Esliorchnnd, fora fourth share of 
the ztiiniiidary, as one of the sous of KishenclMind, on the ground 
the suit of that by the Hindoo law of inheritance, each of the sons was 
one of the entitled to a portion; that the disposition made by Kishetichnnd 
sons'iiftcr events that he had not by law power to 

thczeiniu- imdie one ; against whicb the defendant pleaded his title to the 
dar’sdi'iitb, whole estate, under the deed in his father’s favour. And the 
for a toiirili question in the case (independently of the point as to whether the 
zemindary was or was not subje..'t to division) was whether the 
ricr tlu‘ zemindar was legally empowered, or not, to make the gift pleaded 
Hindoo law by the defendant. Numerous pundits, of dilTerent parts of the 
ufinlieri* ooiintiv, were consulted; and, according to the majority of 

which whether the zemindary had been pre- 
ihc disji') ^ iou<ly exempt from division or not, the gift made l>y the zemindar, 
aition made settling the zemindary on the eldest son, with a provision for the 
by the ze- younger oues, Was declared legal. The Judge of Nuddea, main- 
i”i'i‘j"r'v“s laiiiiiiij tlie validity of the gift, and of the title derived from it, 
decreed the whole zemindary to be the tight of the defendant, 
subject to a pecuniary provision for the plaintiff. And the Sad¬ 
der Dewanny Adawlut, in appeal (present C. Stuait, F. Speke 
and W. Cowper), affirmed his decree. Tiie opinion delivered by 
two distinguished pundits, Jaijannat'h and Kirparam, was founded 
on the following reasons : 1st, that, according to law, a present 
made by a father to his .xon, tiirougli afiectioii, shall not be shared 
by the brethren: 2nd, that what has been acquired by any of the 
enumerated laivful means, among which inheritance is one, is a 


l^ouil. 


other gronmU, such as ft tender, made and refused, before the sale w.ia com¬ 
pleted to ft stranger. The Itfoohiininiudan law allows the right of pre-emptioo 
to a partner in the property of tlic land sold ; to one participating in the imnm- 
nities and privileges of it; and to a neighbour. (Ilrdatfa, Book 38, Cb. 1.) 
it was here claimed after a division and separation of shares, on the ground of 
former purinership, and not specifically on that of vicinage Whether the cus¬ 
tom of the country would have supported this claim is qiusttionablc. ft most 
probably would in any rase in which the Moohummiidan law maintains the 
right. Blit as the decision of this suit was made to rest on a question of Hindoo 
there is no doubt that the opinion whici* governed the decision was in strict¬ 
ness of law correct. (See Jimuta Vakana, Cli. 2, § 31.) 
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fit subject of gift: 3d, that a coheir may dispose of his own share 1792. 
of undivided property; 4th, that although a father be rmlii'lden to , 
give away lands, yet, if he nevertheless do so,? he merely sins, 
the gift holds good: 5th, that Aa^Aunaiidana in theEshor- * 
restricting a father from giving lands to one of his sons, but clothes chuod RaL 
and ornaments only, is at variance with Jimuta Vakana, whose 
doctrine he espouses, and who only Says, that a father acts blam- 
ably in so doing; 6th, that a principality may lawfully and. 
properly be given to an eldest son. (a) 


PRANKISHEN SING, Appellant, >793. 

versus - 

MUSSUMMAIJT liHAGWUTEE, April 25ih. 

(Widow ofJuGMouuN GiiosE,) Respondent. 


THE following is a sketch of the family of the parties-in thisIVopcrty 


ease 


GOURUNG SING. 
_ \ _ 


Raliliakaiint, 
(by udnptiott) 


Aniiud Mae, 


(married Aiiiind Mac 


ivcD by a 
Hindoo to 
his daiigb* 
ter on the 

Uliagwutcc, occasion of 
nerendant, 3d mar* 
wife of .liijf- is 

niobuu. stritlhun, 
and passes 
to her 
daii;?liter at 
her death. 
At the 

I . diiiiirlitcr’a 
to hispng. 


Prankishen, a daughter, a son by adoption. 

Plaintiff. living, 

a daiiiEhter 
(living, a 
widow, with¬ 
out issue). 

In the Bengal year 1161, Goiirung .Sing made over 
daughter Anund Mae, on her marriage with .lugmohun, a taluok ses to the 
and tank, by a deed of gift, reciting, that he separated it entirely heir of the 
from his own possessions ; that he made it over to Ins said dangh- 
ter; that she was to get it registered in her hu.sbaiid’s name, j,r«,periy; 
and hold it as her properly. The talook was registered in the and here 
Khalsaia the name of Jugmoliun; and a sunnud was granted 
coiifurmahle to the terms of the gift, by the existing ir‘>vernmeiit. 

Anund Mae died in 1163, without issue male; but left a daughter, pn-fc. 

reufc to a 


(a) Admitting the father's disposition of his estate in favour of his eldest son, (ittiigliter, 
to hare iiecn an im[iropcr exercise of power on his part, as possessor of tlie here who is 
ditary patrimony, stiil tiie validity of a gift actually made by a father is affirmed widowwi l|- 
hy Jimuta Vahaua (Ch. 2, § 29 and .30). For since the gift of the c'ltire estate out issue, 
to a stranger would have been valid, (however hlamable the act of the irirer 
might be), the donation in favour of one sou, with provision for the.sup|>oit of 
the rest, would seem to he ri(ually valid according to the doctrine received in the 
province of Bengal. And after extending to the case of sons, no less than to that 
of strangers, Jiuutta Vaham'a position, respecting gifts valid, though made in 
breach of the law, it becomes necessary to the consistency of the doctrine equally 
tomainiaia, that a tathe,r’s irregular distrihntiou of the patrimony at a partition 
made hy him in Ids life-time, in portions forbidden by tlie law {Jimuta VahaiMf 
Oil. 2, § 17), shall ill like manner he held valid, tliongli on his part sinful. No 
opinion was t-sken from tlie law officers of the Sudder Court in this case. But 
it has been received as a precedent, which settles the question of a father’s power 
to make an actual disposition of his property, even contrary to the iiij.n!ictioos of. 
the law, whether by gift, or by will, or by distribution of shares. 
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1793. and that daughter's husband. The daughter died in 1176, leav- 

-ing a daughter, now living a widow without issue. Qourung Sing 

Prniikiiilien died in 1164, leaving an adopted son Radhakaunt; who died in 
Sing.i'.Mus* ] Jngmohun died in 1196, leaving an adopted son, and 

Bhagwutee, his third wife. It would appear that after the death 
‘of his wife Aniiiid Mae, Jugmohun held the property in question 
till his decease ; and that it was then taken possession of by his 
widow Bhagwutee, as his heir. At the suit of Prankishen against 
her, in the Dewanny Adawlut of Moorshedabad for the right 
to the property, judgment went for the defendant: in appeal 
from which judgment to the Sudder Dewanny Adawlut, the qiies> 
tion was, who was the right heir to this property of Anund Mae 
at her demise X On this point the pundit was called on to explain 
the law; and the answer of Radhakaunt pundit was this : Upon 
the death of Anund Mae the property devolves to her daughter. 
It comes under the description of stridhun, and as such devolves 
to the daughter. But it is not the stridhun of the daughter, and 
upon her death it will not go to her daughter, but to the brother 
of her mother; and if ho is not living to his son. 

The Sudder Dewanny Adawlut (present Earl Cornwallis, F. 
Speke, W. Cowper, and T. Graham), adjudged, that the claimant 
should recover the property; and passed a decree accordingly* 
reversing that of the Zillah Judge.('a^ 


17M- NUNDA SING, Appellant, 

--- versus 

April lOth MEER JAFIER SHAH, Respondent. 


Snitfnr J.4FIER SHAH was plaintiff in this case, in the Dewanny 
whkbU?e atTirhoot, and Nunda Sing defendant. The suit was 

defendant the mouza Alahdadpore, containing about 1,000 beegas of mal^ 
pleads a ti- guzary land, as being the plaintiff's right by inheritance. The 
tie under a defendant rested his title on three deeds; 1st, Sunudi khoon beha, 
deed of^ yf retribution for the blood of Soobha Sing, grandfather of 

ttoofor' the defendant, by Nusrodin, maternal grandfather of the plaintiff, 
homicide, to Adhar Sing, the defendant's father, for 100 beegas, malikana 
and certain land in mouza Alahdadpore, dated in the Fuslee year 1149: 3nd, 
Rtrumento. ikrarnamehy by the plaintiff, confirming the above, dated 
And the ‘ 1168: 3d, a hibehnameh from the plaintiff to the defendant 


Sudder 

Dewanny (a) The property baTing been given to Anund Mae by her father, on the oeca> 
Adawlut aion of her marriage. Was undoubtedly her ttridhnn Vahauap Ch. 4 , 

maintain Sect. 1); and shontdl have devolved, upon her death, on her daughter, whether 
his title. unmarrM, married, or widow. (Ibid. Sect. 2, § 9,12, and 22.) But on the 
demise of that daughter, the land being, in respect of her, an inheritance, and 
not the peculiar property termed ttridhun, it would not pass to her daughter, 
being a childless widow (Jinuita Fukam, Ch. 11, Sect. 2, § 3); but to the next 
nearest heir. This appears to be the ground of the opinion delivered by Radha- 
hannt pundit iu this cause; and it supposes the childless widow to have been so 
' j|iit*the time of her mother's derease; for if she had been then unmarried, or if her 
nusband had been living, she would have succeeded to her mother's property of 
every sort, in preference to the mother’s brother or bis son ; (Jimuta Vahana, 
Ch. 11. Sect. 2,) who coidd only have come in after her decease. (Ibid, i 30.) 
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running thus, ** I hereby declare that I make over the village 1794. 

of Alahdadpore, hitherto mine and possessed by roe, to Nunda ; 
Sing, son of Adhar Sing, son of Soobha-Sing; and constitute 
him tnalik and mokuddimt* dated 1191. The validity of thia,^’^^* 
as a deed of gift, was not admitted by the plaintiff, (though there 
does not appear any denial of a gift having been made): and he 
moved that the moulcevee of the Court might be consulted, 
whether such a deed was of any avail; and whether, if it were, 
the gift made by it might not be resumed. An opinion was taken 
accordingly in the Zillah Court from the Moohummudaii law 
officer, who remarked, that the deed had no witnesses, and was 
deficient in legal form; that supposing all requisite forms ob> 
served, a gratuitous conveyance of property to a stranger would 
not hold good ; for, provided the donor and donee were in exis¬ 
tence, and the thing given remained, without accession, the gift 
was resumable. Judgment went against the defendant in the 
Zillah Court. 

In appeal to the Sudder Dewanny Adawlut, questions were put 
to the Moohummudan law officers, 1st, as to whether the deed of 
1191 was a legal voucher for a gift, and whether the donor might 
retract such a gift: 2d, wheiher tho deeds of 1149 and, 1188 were 
good proof of a title. The answers returned were these ; 1st, gift, 
in law, depends on tender and acceptance; on one person 
saying ‘ I have given,’ and the other answering * 1 have accepted.’ 

And seizin of the donee is necessary to complete the gift. The 
modes of establishing a gift are three; by evidence of credible 
witnesses; by the admission of the defendant; or by his declining 
to make oath to his denial- A deed of gift is solely for the purpose 
of corroboration, and by way of record ; by reason of the proba¬ 
bility of forgery, it is not a sufficient voucher, unless indeed a 
copy of it be in the cazee’s office. For these reasons, in the 
present case, the gift is not established by the deed; and, should a 
gift be proved, it may be retracted from a donee who is a stranger; 
provided the donor and donee are both alive; and no consideration 
was given by the donee; and no inseparable increase has been 
made by the donee: 2nd, a paper (or deed), singly, is not consi¬ 
dered in law as a voucher: but should it be established, that 
Nusrodin gave the 100 beegas malikana land to Adhar Sing, the 
father of Nunda Sing, as the price of blood of Soobha Sing his 
grandfather, and that Jafier Shah afterwards measured it out and 
delivered it over, Nunda Sing will be entitled to the property in 
the 100 beegas stated. 

After receiving these opinions of their law officers, the Sudder 
Dewanny Adawlut (present Sir J. Shore and Council), set aside the 
judgment of the Zillah Court; and decreed, that the deed executed 
in 1149 by Nusrodin to the appellant’s father, and the two deeds 
executed by the respondent in the Fuslee years 1181 and 1191, 
the former confirming the grant of 1149 for the malikana land, 
and the latter transferring the milkeut and mokuddumeut of the 
remainder of the village Alahdadpore, should be maintained; and 
the whole village be declared the right of the appellant, (a) 

(a) Composition for murder is allowed by the Moohnmmodan law, and the 
agreement for it becomes a binding contract. voL 4, p. 99). 
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GUDADHUR SERMA, and KALIDAS SERMA, Appellants, 

versus 

AJODHEARAM CHOWDRY, Respondent. 


In a zemln* 
dary ac> 
qiiired by 
one of four 
brothers 
living to¬ 
gether, ci- 
tlicr with 
aid from 
joint funds. 


THE following is a sketch of the family of the parties in this 
case:— 


or with 
personal 
aid from 
the bro¬ 
thers, two 
fiftlia de¬ 
clared the 
share of tin 
acquirer, 
and one- 
iifth the 
share of 
each of the 
others. Di- 


i 


r— 

Kasheeshnr. 
-_ 


ancestor. 

i i I 

Hurdco. Shahdeo, Neelkannt. 
i died 1I6S, 


Raiusun- Rainmo- Kishen- Kcwiil- Ajodhe- Churunject, 
kur, died hiiii.dicdkuukur, ram,died aram, died 116 ,’), 
1174. 1172. died i 171: his pkiintiff'. ckildtc&s. 

1179, widow R- 
without lire (Run- 
issue, ganiuuee) ; 
a son, 

Kishen- 
nath, died 
1190. 


B. S. childless. 


Khurgesree. 


Frannath. 


Rajesi^e. Giida- Kali 
dliiir, diis, 

I I t/f/i. dr/t. 
Railha- Ner- 
nath. sing. 


--- , Kasheesluir, Ilnrdeo, Shahdeo, and Neelkauntwere four brothers, 

visionofibe living together. Kasliecshnr, by his own industry, ac(]uired a 
madc"ac-^ zemindary, viz. 5 anas ofpergunnah (Jhoiira ; which, as yet. had 
cordingly divided. Kashceshur died, leaving his throe brothers 

among the mentioned; and five sons, Ilam.<)hunkur, Itnmmohun, 

heirs and Kishenkunkur, Kewulrani, Ajodhearam. Hurdeo then died, leaving 
ant8*of\*hc Churunjeet, Then Shahdeo died, without issue. Then 

brothers. Kewnlram, fourth son of Kasheeshur, leaving a son Kishen- 

nath ; and a widow Rungamiinee, mother of Ki.shennath. Ram- 
mohiin then died, leaving two sons. Gudadhur and Kalidas. Then 


died Rainshunkur, leaving a daughter, ilajesree, and two sons of 
that daughter, viz. Radhsinath and Nersing. Then died Chu- 
I'unjeet, son of Hurdeo, without issue. Thou died Kishenkunkur, 
witiiout issue. Neelkannt then died, leaving a daughter, Khurge¬ 
sree ; which Khurgesree, after her father's death, had a son, 
Prannath. After this, in 1190, Kisheniiath died without issue. 
The survivors of the family at the time of the prestMit suit, 
were Ajodhearam, son of Kasheeshur; Gudadhur and Kalidas, 
sons of Kaniniohun ; Gungamuiice, widow of Kewulrani; Rajesree, 
daughter of Rainshunkur; Radhanath and Nersing, sons of Ra¬ 
jesree; Khurgesree, daughter of Neelkaunt; and Prannath, son 


The right of retracting gratuitous ilonAtions to strangers, in the life-time of 
Ulc partiesijt unless some improvement or increase have lieeii incorporatcil in tlie 
thing, or it have passed into other hands, is recognised by the law {//w/ay*, 
30, Ch. 2): and the reason of the Court's judgment not being stated, it 
doessnot appear on what grounds the right was disallowed in this case, for the 
***y®**d the original coropusitiun for homicide. 

The ideas of Moohiimniiidan lawyer* on the force of written evidence may be 
s«n in the law opinion delivered by them in this case. Deeds can have little 
effieggy after the death of witnesses, unless registered. 
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of Khurgesree. The question was, what division was to be made *794. 
of the zeiiiiiidary; and the following opinion was given by Radha- 
kaunt pundit: 1st, “there having been four brothers ^*'''**S **^^4 
together in one family, of whom Kasheeshur was the eldest; if, KaiwM*° 
without there being a paternal inheritance, or without the use ofserma, v. 
joint property, or without the labour or assistance of the brothers, Ajodhea- 
he (Kasheeshur) acquired a zemindary, the other brothers would 
have no title to share in such zemindary. Should there have been 
a paternal inheritance, or an expenditure of joint funds; or should 
the brothers have lent their exertions, then the zemindary being 
divided into five parts, Kasheeshur, the acquirer, would take two, 
and the other brothers one each: 2iid, on the death of Kashee> 
shur, his five sons inherit his portion, divided into equal parts; 
on the death of Kashceshiir’s son Rainmohun, his (Kammohiin's) 
two sons, Oudadhur and Kalldas, inherit their father s share, in 
e(]iial poitions: 3rd, the share of Kasheeshur's fourth son, Ke- 
wulram, on the demise of Kewiilrain's son Kishennath, should 
Kishennath have left no daughter, falls to his mother Runga- 
iiiiinee : 4th, on tlie demise of Rainsliunkur (son of Kasiieeshur), 
his daughter Kajesree iiiheiits her father’s portion, and on her 
death her two sons succeed her: 5th, Kasheeshur's son, Ajodhea- 
ram, being alive at the decease of his brother Kishenkunkur, 
should the latter not have left a mother, his full brother Ajodhea- 
ram receives his portion: 6th, on the death of Kasheeshur's 
brother Htinleo, his (Hiirdeo's) son Churunjeet inherits his father's 
portion ; and on his decease, should he have left no brother, his 
father’s full brother, Neelkauiit, the only survivor, will be entitled 
to that share : 7th, on the death of Kasheeshur’s brother, Shahdeo, 
should he (IShahdeo) not have left a mother, his full brother Neel- 
kaunt will inherit his share; and on the death of Neelkaunt, his 
daughter Khurgesree will iiilierit her father’s portion.”—It appears 
to have been asserted that Neelkaunt had resigned all concern in 
the zemindary, and that the three females Rajesree, Rungamunee, 
and Khurgesree, received a maintenance; the two former in lieu of 
their shares, which they had resigned. And a further opinion 
was taken on the point, which was this, “ supposing that the 
male sharers contributed to the maintenance of Rungamunee; if 
she (Rungamunee) did not renounce lier claim, she will, at a 
division, be entitled to the share of Kishennath, her son. If 
Rajesree received some lands, and renounced her claim to share, 
she will not be entitled to her father’s share; hut if she reserved 
her claim, then she Mill be entitled to her father's share. If Neel- 
kaniit, the father of Khurgesree, relinquished his share on con¬ 
dition of receiving a maintenance, Khurgesree will receive the 
same.” But evidence examined as to the facts, on the supposition 
of which this opinion was taken, did not prove them; and there 
was ground to presume that the contrary was the case. The 
Sud'ier Dewanny Ailawlut determined (present Sir J. Shore, F. 

Speke and W. Cowper) that the decree of the Dinapore Adawlut 
(from which the case came before them in appeal), and which 
adjudged to Ajodhearani, (who sued for a division of the zemin¬ 
dary) 3 anas, 6 gundas, of the 5 anas, should be set aside ; that 
the 5 ana zemindary, in pursuance of the pundit’s opinion, should 
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1794. be adjudged to the heirs of the four brothers, Kasheeshur, Shahdeo, 
' Hurdeo and Neelkaunt, in the following proportions: vis, to 

to-ma and as heir to her father Neelkaunt, the shares of 

Sliahdeo, Hurdeo, and Neelkaunt, 3-5ths, or 9-12; and to the 
Scrnia, v. heirs of Kasheeshar 2'5ths or 6-8 : these 6-8 to be allotted to the 
Ajocihea- beirs of Kasheeshur in the following proportions, viz. to Gudadhur 
ramthow-jj^d Kalidas, appellants, l-6th; to Ajodhearam, the respondent, 
2-5ths; to Rungamunee l-5th; and the same to Rajesree. (a) 


1795 . MUSSUMMAUT RUNNOO, Appellant, 

-- versus 

April 8th. JEO RANEE, Respondent. 

Property, JEO RANEE, the Original plaintiff in this case, was the widow of 
real and Raja Moorleedhur : and Runnoo, the defendant, was one of two 
pergonal, daughters of Moorleedhur, by Munuk, a concubine. Moorleedhur, 
frivenbya during his life, had given to Munuk certain lands and personal 
Hindoo to property ; to which, on her death, her two daughters, Sukhoo and 
his concii* Runnoo, succeeded; and, on a dispute with the Ranee, had a judg- 
drwend(^ ment in their favour, from the Patna Council, for their mother’s 
at her death Afterwards Sukhoo died, without issue. Her share of 

to two siir- the property of her mother was the property now in contest; which 
riving claimed by the father’s widow on the ground (as insisted by 

on”5w d™’ plaintiff) that, after the death of Sukhoo, she, as the lawful 

nijg y of one R^j^* entitled to the reversion of the property, 

daughter. And judgment appears to have gone in her favour in the Patna 
the aister Court. But in appeal to the Sudder Dewanny Adawlut, after an 
ah^'^'the •’P*”'®" had been taken from the pundits, according to which it 
lawfiii wife^Ppe^red, that the property given by the Raja to Munuk, as a 
of the fa* voluntary donation, descended at her demise to her daughters; 
therhas no gnd the moiety of it, now in question, before appertaining to Suk- 
ciain. inheritable at her demise by Runnoo, as the heir at law ; 

the Court determined, that the respondent had no title to this 
property, given voluntarily by the Raja without any stipulation of 
reversion; and inherited by Sukhoo from her mother. The Sudder 
Dewanny Adawlut therefore (present F. Speke) gave judgment 
against the claimant, reversing the decree of the Patna Court, (b) 

(а) The law opinion and decision in this rase arc practical illustrations of a 
number of points of Hindoo law, neither intrirnle nor uacommon. Ist, The 
allotment of a double share to the person by whom an acquisition is made, 
with aid, however, from the joint funds (Jimuta Vakana, Ch. 6, Sec. 1, § 28). 
2d, Equal participation of sons succeeding to their father (Cb. 3, Sec. 2, § 27). 
3d, The mother’s succession to her son leaving no widow, nor issue male or 
female (Ch. II, Sec, 4). 4tb, the daughter’s succession to one leaving neither 
male issue, nor a widow; provided such daughter be mother of a son, or likely 
to become so (Ch. 11, Sec. 2, $ 3). .'itb, The full brother’s inheritance from 
his brother (Sec. 5). 6th, The uncle’s succession on failure of nearer heirs. 
(Sec. 6, % 5, 8,9). 

(б) The property had been alienated by gift; and the widow of the giver, as 
bis heir, had no legal pretension to the succession or reversion of such property 
on the deathof a daughter of the person to whom it had been given. Her claim 
was therefore very rightly rejected. But in failure of what heirs, or u preferense 
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KULLEAN SING (Attorney for the widows of SOODEE SING), 

Appellant, 

versus 

KIRPA SING and BHOLEE SING, Repondents. 


I7<)S. 


April 23rd. 


THIS was a suit brought on the part of the widows of Soodee A zemindar 
Sing, in the Dewanny Adawlut ofTirhoot, against Kirpa Sing and 
Bholec Sing, for certain villages, the landed estate of Soodee 
^ing, by right of succession to him on his demise without issue, verbal d«- 
The defundant, Bholee Sing (for the other did not appear through- claration in 
out the cause) pleaded a title to the estate, as adopted son of the 
deceased; and evidence was gone into as to the fact of the adop- ^tnwses 
tion : l)y which it appeared to be proved, that Soodee Sing, a short but with-* 
time before his death, made a verbal declaration, in the presence out any re- 
of several persons, that he adopted the defendant: but without *'S**”'® 
any religious ceremony or observance ; that, after Soodee ^'"g’s 
demise, the defendant performed the obsequies, and was acknow- per^n so 
lodged as the heir ; and that a turban, in token of his succession, adopted 
■was bound round his head, by direction of the elder widow. On “®" 
this evidence to the adoption, jiidgiueiit went for the defendant in ed after uie 
the Zillah Court. zcuiiudar's 

III the Provincial Court of Patna, three further witnesses were death as his 
examined, whose evidt nee went to conlirm that before given. The **'® 

Court put a question to their pundit relative to the adoption ; and 
to the forms generally required by law to be observed in making this a’dop- 
such adoptions ; so as to establish the fact of adoption having duly don was 
taken place. On the latter point, the answer of the pundit recited 
as follows:—Let the person (intending to adopt) first consult a 
Brahmin, and, having discovered a propitious moment, let him, in (Kurta 
the presence of the Brahmin, and of some friends or relatives, T'oofrjtakesr 
place something in the hand of the peison to be adopted, and say 
to him “ be thou my adopted son—my goods and effects shall clnsivcly, 
become thy property :” the person adopted will reply, “ I agree property 
to become thy son.” By the Shnster it is essential, that the traus-*'®** 
action be with the free will and consent of the adopter and adopted, 

The ceremony of placing something in the hand of the adopted, 
and it being done in the presence of a Brahmin, is observed merely ed. 
for outward form, and in compliance with custom. Should this 
be omitted, and the consent of the adopter and adopteti be never¬ 
theless manifest, the adoption is good. The' Provincial Court 
affirmed the /illah decree. 

In appeal to the Sudder Dewanny Adawlut, it was still insisted, 
that sufficient form to constitute adoption had not been observed; 
that at all events, an adopted son would not take both the here¬ 
ditary and acquired property of the adopter; that, besides, there 
must be some provision for the widows. The Court applied to 
their pundits for an ouinion, whether, under the fads in evidence, 
adoption was proved I whether an adopted son was entitled to the 
exclusive inheritance, or to what particular property of the adopterf 

to what other succesnors, a sister inherits, is a question on which a diiferenee 
of doctrine exists. {Mitaetkara on Inheritance, Ch. 2, Sect. 4, § 1, in the notesj. 

VuL. 1. C 
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1795. and in what manner the law required that the widows should 

- be provided for : to which the pundits replied, that the adoption 

Sin***"'kir-valid ; that whatever property Soodee Sing left, hereditary or 
pa^’ng.and acquired, real or personal, devolved exclusively on Bholee Sing; 
BholeeSiiig. but that it was incumbent on Bholee Sing to fnrnish the widow of 
Soodee Sing with the means of performing religious acts, and like¬ 
wise to provide her with a maintenance, and cherish her like his 
own mother. 

The Sndder Dewanny Adawlut (present Sir J. Shore and Coun¬ 
cil) affirmed the decrees of the lower Courts, as far as concerned 
the landed estate for which the suit was brought; but did not, in 
the present judgment, pass any decision as to the maintenance of 
the widows, (a) 


MEER NUJEEB ULl.AH, Appellant, 
versus 

MUSSUxMMAUT KUSEEMA, Respondent. 


of'a Moo”^ Ki seema Beehee, the niiginal plaintiff in this cause, was the 
widow ofGholam Ghosc, proprietor of the talook Must-aphaiioiv, 
claims tiie forming a half share of tuppa Khanzadpoie. &c. in the /illah Tir- 
eatateofher hoot. She broui>ht her action in the 'firhoot Dewanny Adawlut. in 
who d^eii 1793, or Hy'iakh of the/-’i/s/cfi year 1200, against Niijcebollali, 

26year8hc. ^be ri,iht to the aboxe lands, under a deed of (hi/jeh-bil-iwuz) 
fore, iiudcr from her husband, dated in the year 1174; in which deed 


a gift from 
him, in 
lieu of 
dower, (A»- 
5eA'bii. 
iicm) dated 
two years 
before he 
died. No 
possession 
on her part 
since his 
death: and 
lier son, in 
the inter¬ 
val, by her 
direction, 
bad sued 
and obtain¬ 
ed judg¬ 
ment as 
beir to his 
father’s es¬ 
tate. Such 


it was set forth, that he had settled on his wife two lacs of rupees 
as dower, then deinandable from him ; that, in lieu of 5,000 rupees 
of it, he thereby made orcr to her the lands now disputed. The de¬ 
fendant pleaded that the plaintiff h.id no just claim: that, in 1194, 
the lands were sold, in discharge of balance of revenue due from 
his (the defendant’s) father, then sudder farmer, to one Kootnb 
Zemnun; by whom they were sold in 1190, to one Ahmud Alt 
Khan, who had since held them. The plaintiff proved the 
execution of the deed of gift; and brought one of three subscribing 
witnesses to an ikramamnh, or written aekiiowledgmcnt, by her 
husband, dated in the same year, declaring that he had delivered 
possession to his wife ; and had accepted the oihee of manager 
of tlie lands on her part. But it did not appear that the plaimiff 
had ever availed herself of her title under tlie gift, from 1176. 
when her husband died, till the instiiuiion of this suit in 1200; 
and it appeared too that, in the interval, Gholam Dustgeer, the 
plaintiff's son, had sued in the Patna Dewanny Adawlut, as heir 
to bis father, against Moizodeen, proprietor of a share of Khanzad- 


bavingbeen (<i) This was an adoption of a Eritrima son- fviilg. Kurta Pootr), a form of 
the case, adoption in use throughout Mithila, which comprehends 'Urboot and the ad- 
the law of-joining districts. The form, as described in the answer of the pundits to the 
iirers hold Proviocial Court, is precisely that directed in a passage cited in a note to the 
that the MitaesAam. (Ch. I, on Inheritance, Sec. 11, §17.) There is no doubt that 
widow is this adopted son is heir, as declared by the answers of the pundits to the Sudder 
estopped Court, to all the property real or jicrsonai, hereditary or acquired, of bis adop- 
from claim- tire father. 
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E ore, &c. (and who. after Gholam Ghose’s death, had managc’d 1795. 

is share of it); and obtained a judgment, on ihe defendant’s, 
admission of claim, in 1184, for the mnlikana of past years, • 

possession of his father's share; and that in 118.5, he obtained aherhut* 
judgment from the Patna Council, directing, that Moizodeen, ac- band; 
cording to an award given in aTbitration, should deliver overto*hongb she 
him 6.51 beegas of land in lieu of some he had sold while 
managed Gholam Ghose’s share. 'I'he sale pleaded by the defen- sharcasune 
dant appeared to have been a bye-hil-wufa, executed in 1194, of the hfin. 
to the defendant’s father, in a feigned name, for a sum stated to ^***f’’^*?* 

be arrears of revenue, by three persons, Noor Ali, nephew of Moi- iwi« 
zodeen; Giiolam Jelauee, a sou of Gluilam Ghose, by another or gift for * 
wife; and one Moolmnimedce; which three persons were thereiiironwdcra- 
nlleged to be propiictors ; but were then holding apparently, as 
farmers, under Burknt Ullali, numiY of the pergunna Mehoee. g"|* ^rizin 
The Ziilah Judge set aside this sale, as obtained by conipiiUiuii, as of the do* 
far at least as respected the sign iture or Gholam Jelauee : inde- "ce is not 
pendently of the quesii'm as to the competeiiry of those persons lo "* 

make the sale ; ainl j'.il;:!iiciit wont for the plaintiff in the ^^ilhdi 
Aduwlut, under llic dted of gift from her husband: which judg¬ 
ment the Piovincial Court of Patna affirmed in appeal. 

In further appeal by the defendant to the Sadder Dewanny 
Aduwlut, it was inserted, that in the bye-bil-wufa sale there was 
no compulsion, which the appellant would prove by other witnes¬ 
ses : that under the alleged gift, the widow never had possession 
during 27 years ; wherefore the deed could be of no effect; that 
the decree for the plaintiff’s son, and her acquiescence in his suit, 
were incompatible with any claim of her own; for she thereby 
virtually admitted thatthc property was heritage left by her husband, 
and not settled by gift on her before his death. The Court pro¬ 
posed the following questions to their law officers, to be answered 
by them after perusing the proceedings: Isf, could Gholam 
(ihose, having a sou living at the time, legally execute to his wife 
Ihe deed of conveyance termed hibeh-bil-iwuz ? 2nd, if he could 
legally execute it, was delivery of possession necessary to give 
effect to the deed ; and if so. is the retiuisiie delivery of possession 
proved ? 3d, if delivery of possession was not necessary; or, if 
it was necessary, and sufficiently proved; has the widow now 
forfeited her title, or not, to the property which the deed purports 
to convey, by having omitted to avail herself oHier title under it, 
for 24 years, which elapsed between her husband’s death in 1176. 
and theinstitiition of this suit in 1200, and by having allowed her 
son, Dustgeer, to sue in the Patna Adawlut and Provincial Council, 
as heir to his father's estate, and obtain judgments in his favour ? 

4th, supposing the title of the widow to remain valid, notwith¬ 
standing the above objections, could any sale of the estate, made 
by another person subsequent to the date of the deed in the widow’s 
favour, and after her husband’s death, whether for the discharge 
of a balance of revenue, or other purpose, be valid in Moohninmu- 
dan law?—The answers to these questions were, 1st, Gholam 
Ghose, notwithstanding he had a son alive, could convey his pro¬ 
perty to his wife, hibeh-bil-iwuz. 2nd, lawyers distinguish between 
hibeh-bil’iwuz, or gift for consideration, and hibeh-ha-shirt-ool- 
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1795. ivmz. In a case 

- of possession is no 

commentary oi 

i!Mu8siiuu-neglected to avail herself of her title under the gift, the 
insiit Ku- title is not invalidated: but her allowing and directing her son to 
•eema. sue as principal, and on his own part, for the proprietary right 
in the lands, as son of Gholatn Ghose, is incompatible with her 
claim. Yet her right, and that of her son Dustgeer, as heirs of 
Gholam Ghose, are not affected. 4th, should one sell the property 
of another without his order, that is, without due power so to do, 
and the owner not afterwards confirm the sale, it cannot hold 
good.—In conforiiiity with the above opinion, the Sudder Dewaii- 
ny Adawlut determined fpresent Sir J. Shore, P. Speke, and W. 
Cowper), that the respondent, having formerly authorized and 
directed her son to sue in his own name as heir to his father, 
could not now take advantage of the deed of gift to herself from 
her husband, although she might share as joint heir in the property 
left by her husband ; that, as this suit was brought merely under 
the deed of gift; and the purchaser and actual posses.sor of the 
lands iiad not been made a party; the respondent could have no 
jiidgnient now passed in her favour. The decrees of the Courts 
below were therefore reversed by the Sudder Dewanny, who 
thought it necessary to specify in their judgment, that the landed 
estate of Gholam Ghose was the property of Ids heirs at law, 
notwithstanding any transfer made of it, since his death, by 
pel sons not duty authorized, {a) 


of kibeh’bil-iu'uz, which is in fact sale, delivery 
: requisite. This point the author of the Nehaya 
the Hedava) has illustrated. By the wife’s 


1796. JAFIER KHAN, Appellant, 

■ 11 ■ » V€f*StiS 

MarchSLst HUBSHEE BEEBEE, Respondent. 


In a suit THIS was a suit brought by llubshee Beebee in the Civil Court 
forlniids, to pf /jHah Dinajpore, in 1792, against Jafier Khan, for certain lands 
defendant* ***®b;d to have been held by the plaintiff s sister 'I’ajoo fleebee, wife 
pleaded a of the defendant, as the joint property of the two sisters: to which 
title under suit the defendant pleaded, that he held the property claimed 
a gift frota under a deed of gift from his wife, executed in his favour many 
fatcly' de- y®*^*^* before her death ; at the date of which gift the property was 
ceased, wholly her's. Judgment was given for the plaintiff in the Zillah 
made some Court; but it was reversed in appeal by the Sudder Dewanny 
years be- Adawlut (prestrnt P. Sj>eke and W. Cowper), to whom it appeared, 
dentil, tUe *“*‘*“r: an opinion from their law officers, that the deed of 
question $r>R lo the defendant wa.s valid; that it was executed by Tajoo 
was wbe- Beebee at a time when she was sole owner of the property conveyed 
L*d^ bee”* Other having an interest therein ; that two sisters of Tajoo 


possession 
under the 
gift, suffi¬ 
cient to 
give it vali¬ 
dity ia 


(a) On a principal point of law in this case, that a gift for'valuable ron^de- 
ration is in fact a sale, and does not require for its validity delivery of possessiou, 
the commentary of the Medaya is quoted in the futwa. Tlie subject is not 
noticed in the text of the Htduym, The other poiuu io this futwa rest oa 
obvious principles. 
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Beebee, to whom, jointly with her, certain lands; including thoae in 

question, badTbeen allotted by a grant from the Raja of Dinajpore,. —. . 

had previously received separately their respective shares. Mooham- 

The principal question in appeal, as to the validity of the 
was relative to the possession of the appellant under it. Further ^ 

evidence was taken in the Zillah Court on this point by order ofcUre, that 
the Sudder Uewanny Adawlut; but nothing very satisfactory was delivery of 
ascertained; for, the lands being lukkirajy there had been 
engagement for revenue; and no registry had been made of them; couti> 
and it was not ascertainable in whose name they had been held naance of 
subsequently to the gift. But so far appeared, that the wife, poswssion 
after the execution of the gift, had directed the tenants to pay 
their rents to the husband; which might be considered as delivery yv gift of 
of possession; and that the husband, fora time, granted leases, land, form- 
and received the rents in his own name. But it was clear tiiat>"ff pwt 
the seal of the wife had been afterwards occasionally current; i^rty^’tobe 
particularly that she had managed the business of the talook in va!id,*inn8t 
her own name, during her husband's absence. The law ofBcersbe distinct; 
/declared, that the possession of the husband for a few days, which ""d tbe 
was in proof, was sufficient to give legal validity to the gift; 
the wife could not retract it; that a deed, which she had executed of the pro- 
nine years after it, and one year before her death, declaring the party given 
gift of no effect, and making a devise in favour of her sister, the*’® known, 
claimant, would not avail in law. 

Another question, respecting the validity of a gift of joint pro¬ 
perty, under Moohummndan law, came incidentally under conside¬ 
ration in this case, though the decision did not turn upon it; and 
the following is an extract from an opinion given by the law 
officers: “ In Moohuinmudan law, a necessary condition is, that 
property given be not attached to, or included in, the property of 
another (so as to be undefined): and if it be land, that the parti¬ 
tion be determined by known boundaries: in which case aloue the 
gift is perfect, (ct) 


RAJKISHOR RAI, and four others (Sons of Kalichurk Rai), 

Appellants, 

versus 

Widow of SANTOODAS (Son of Jtkisiien Rai), Respondent. 

KALICHURN, Jykishen, and Soobaram, were brothers. Soo-A member 
baram died, leaving a son, Uadhanath. Then died Jyhishen,®^*^.J*“*^“ 
leaving a son, Santoodas. Then died Kalichurn, leaving five sons, 

Rajkishor Rai, Arc. the oriiginal defendants in tins suit. Kali- there have 
churn during his life conducted a banking house, which after his been no 
death, was carried on by his eldest son Rajkishor, in concert with 
the other brothers. Santoodas, the cousin of tliese (son of *Jy- 
kishen), waa occasionally employed in transacting business for but who, 

Rajkishor, arid, as well us his father, received money for his private as 

his father, 

(a) The irround of dvs opinion in this case may be seen ia the Bedaga, 

Vol. 3, p. 2»l and 293. separau y 
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1796. expences from Kalichum and Rajkishor; bat does not appear to 
have received any specific share of the profits in trade; or to have 
fWxn the been present at the balancing of the accounts ; or to have been 
1^’ no^ mada acquainted with the profit or loss. The account books 
share of contain no mention of the parties, except that, in the huhy 
their profits ^uAsrd, or day-book, disbursements for private expences are en- 
or loss in tered, which include the monthly expences of Santuodas and 
th* □* h he I^^'^hanath; the latter of whom was at the time engaged in a 
separate business, independent of bis cousins. The three brothers, 
sionally Kulichuin, Jykishen, and Soobarani, all messed apart; as did 
brcti em- also their respective heirs ; but Santoodas and Radhanath conti- 
Siem^aocr receive money for their private expences from Rajkishor, 

hasrweiTcdmore than twenty y^'sirs after the decease of their fathers; 
supplies for until disputes arising, t!:ey each claimed a third share of the 
his private trade which bad been managed by Kalichurn and Rajkishor, to- 
?*)'re”amed * **'‘*^‘^ houseiiold effects, money, and jewels, 

separate possessed by Rajkishor; alleging, that these were held by him and 
from family his father, as joint and common property of the family; and resting 
partner- their claim on the circumstance of no separation of property 
ahau’n^be taken place between them or their fathers, and Rajkishor 

admitted to father ; and on their having continued to receive money for 
claim a their expences from (as they termed it) the common fund managed 
share of by Rajkishor and his brothers. That Jykishen and Soobaram, or 
their sous Santoodas and Radhanath, had any coparcenary with 
others of Kalichurn or his soq, or ever possessed any property jointly with 
chefsmily. them,was denied by Rajkishor and his brothers; who pleaded, 
that the property in their possession was the produce of the ex¬ 
clusive and separate industry of their father and themselves. These 
being the circumstances, the Sudder Dewanny Adawlut consulted 
their pundits, whether according to the Hindoo law of succession 
and partnership, the claim of Santoodas, the original plaintiff in 
this suit, against Rajkishor Rai and his brothers, was or was not 
maintainable: to which the pundits replied, in substance, that 
under the circumstances stated, the claimant, having messed apart 
from the defendants, having received ipaintenance, but no share 
of the profits in trade, and never having advanced a claim till 
now, must in law be deemed separate, as far as respected family 
partnership, through no written declaration of separation should 
have been made; and that the claim in the present suit could not 
be maintained. 

In conformity with this opinion, the Sudder Dewanny Adawlut 
(present P. Speke and W. Cowper), gave judgment against the 
claim, reversing a decree passed in favour of it in appeal, by the 
Provincial Court of Moorshedabad, and affirming one passed 
against it, in the first instance, in the Zillah Court of Rajshahi.(a) 

(a) This was a queatioa of evidence. The Hindoo law provides, that in case 
of a dispute as to the fact of a partition, recourse shall be had to presumptive 
proof iu debult of written and oral evidence (Jimuta Fa&aaa, Ch. 14). The 
presumption, on the grounds stated by the law officers, was, thtf this family bad 
long been separate in regard to property. 
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IS 


ERINATH SERMA, Appellant, 
versus 

RADHAKAUNT, Respondent. 


Nov. 24tb. 


THE following is a sketch of the family of the parties in this An 

® t«iy zemiii'* 

case - dary, mil* 


BRUNATII. 


Cashioath. Sadalheo. Ramnath. Durnecdhur. Denaaath.Bei|nath. Kelaram, Ke 


nagedmaoy 
yean by 
some one 
heir of the 
original ae- 


Neelmunee. Gopal Madhoo- Srinath,Gocnlnath, of the rest, 

' Persliad. ram. f/I (alleged) they re> 

adopted son. cciving por- 

tions of the 

I , , . profits, ad- 

Mohun* Radiia* Boliibhee* Biidun* judgedtoba 

haunt, haunt, haunt. cbuud. Oins divin. 

de//. hie (acear< 

ding to the 

Srinath was plaintiff, in the Zillah Court of Boglipore, 

Radhakaunt. The suit was for a division of the aemindary ,„jt pf qq^ 
of *‘8 anas pergunnali Akberpore," formerly the property ofoftbebeira 
Beijnatb, on the ground that it was hereditary property neld.f?'^ * divt- 
since the death of Brijnath, jointly by the heirs, though in the 
name only of one, who managed for the rest; to which the of eight 
defendant pleaded, that it was exclusively his, by succession to left by tho 
Neelmunee, alleged to have been adopted by Gasinath, the 
eldest son; who was alleged to have succeeded to the whole, " 

Judgment went against the plaintiff in the Zillah Court; from but of tluM 
which judgment the case came before the Sudder Dewanny three one 
Adawlut in appeal. The first question before the Court was, ® 
whether the zemindary was divisible among all the of Brij-^®*j 
nath, or was vested in the respondent exclusively; and the second, aoj one^of 
to what shares, supposing it divisible, the parties were respectively the other 
entitled. On the first point, it was thought necessary to cause some 
further evidence to betaken; and the pundits were then applied 
to, to give their opinion on the two questions, after considering the family, and 
evidence in the case. Their opinion was in these terms: It ap> thereby ex* 
pears from the depositions of the witnesses, as well as from the ®hide<i from 
original documents, that the zemindary is hereditary, and haSinhiritaDM^ 
hitherto been held in coparcenary; and that the profits have been Tbexemin* 
enjoyed in common by the parceners. Brijnath had eight sons; dary there- 
the eldest Casiuath, the second Sudasheo, and the seventh Kela- 
ram, died without issue; hut the widow of the seventh is still ^f 
living. The eighth son, Kewiiiram, is the only one adopted into which four 
another family. The zemindary is therefore divisible into five fall to the 
shares; each of the sons will severally inherit their father’s 
tions; and the widow of the seventh son her husband’s; as here- ® 
underspecified. Radhakaunt, Mohunkaunt, and Bnlubheekaunt,ipft wane; 
tons of Neelmunee, and grandsons of Karanath, the third son.audone to 
will jointly receive one share. Buduncliiind, son of Madhooram,|^*|*^j^**‘J|^* 
grandson of Dhuriieedhur and Gopalpershad, surviving son ot ^boleftlwr 
Dburneedhur, will jointly receive one share. Siinaih, son of hw heir. 


his widow wul- mindar for 
aurviviog ram. the benefit 


Mohun* 

haunt. 


Pershad. ram. 


Radha- Boliibhee* Biidun* 
haunt, haunt. cbuud. 
de/tt 
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I79fi. 

Srinnili Scr- 
ma, o. Ka- 
dhakaunt. 


Denanath, the fifth son, will take one share. Gocnlnath, adopted 
son of Brijnath, will receive one share. The widow of Kelaram 
will receive one sliare. 

In conformity with the above opinion, the Court (present P. 
Speke and W. Cowper), determined that the eiirht ana zemindary 
divisible among’ the surviving heirs of Brijnath, in the pro- 
poitinns specified. And the usual proclamation having been made 
for other claimants, one only, Goculnath, came forward, as adopted 


son of Beijnath. But the respondent having contested the fact 
of his adoption, and made it necessary fur him to establish it by 
evidence, no order was issued in his favour in this judgment. 
The Sudder Dewanny Adawlut merely decreed, that the heirs of the 
appellant (who had died during the appeal) should receive from 
the respondent a fifth share of the eight ana zeinindary; with mesna 


profits of such share since the institution of the suit, (a) 


1798. 

AjRrch29th. 


KULSOOM KHANUM, Appellant, 
versus 

MIRZA MEHDEE, Respondent. 


AUutngha THIS was a suit brought by Kulsoom Khanum against Mirza 
granted to Mehdee, in 1785, in the Dewanny Adawlut at Patna, to recover a 
a mother third share of certain allumijha lands granted by a Jirmaun in 
for thesop* the name of Mali Khanum, her mother, widow of Alinukee Khan; 
famil**^ ^^^and a third share of a Nizamut pension, granted to Alinukee Khan, 
remafne*! continued after his death, by Government, for the support of 
to them (a his family; together with arrears of each. The suit was dismissed 
son and two in the Patna Court, as not cognizable under the rules of limitation 

at "iivr**”? force. 

niise. Ac- appeal to the Sudder Dewanny Adawlut, the Court 

cording to (present W. Cowper) from further circumstances which appeared, 
the Moo- considered the rules of limitation inapplicable; and under an 

Mah Khanum having 

ritaiicp, leaving a son Mirza Melulee, and two daughters Kulsoom 

they aredi- Khanum and Ameena Khanum, her estate was divisible into four 
vided into shares, two of which fell to the son, and one to each of the daugh- 
oTwhrcii*’ Court considered that the appellant was entitled, from 

two fall to 

the son, and (a) Of the two questions put to the law ofllcers, the first was a question of 
oiu! to each fact, the second only a question of law. According to the Hindoo law as pro¬ 
of the valent in Bengal, within the limits of which a p.art of Boglipore is situated, the 
(laiiglitvrs. widow of a coparcener who leaves no male issue is entitled to his share of the 
A |H'Ciinia-joint property. (yi'mH/a Ch. tl, Sect. 1.) But according to the doc- 

ry |irnsiuD trine uhieh prevails in Behar, in whlcli province the rcniaindor of BogUpore is in- 
similaily cinded, the widow would be entitled to maintenanre only. (Mitaeshara on Inhe- 
divided. ritanre, Ch. 2, Sec. I.) The other points which arc touched on in the law opinion 
in this ease, require no remark ; except the exclusion of a brother who had been 
adopted into another family. This is in conformity to the law as received in 
Loth provinces with relation to a Daltaca adoption. (Menu, Ch. D, v. 142.) It 
would be otherwise in regard to the Kritrimn adoption, which is in use in AortU 
l|{char, and the contiguous districts of Boglipore and Purnea. 
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the time of her separaMon from the respondent in the Fuslee 

year 1187, to a fourth share of the altumgha granted in the name '■j-- 

of her mother Mah Khanum, for the maintenance of the family of 
Ahnukee Khan; which, at his death, in 1172 or 1173, consisted of MirzaJ^bl’ 
his widow Mah Khanum, his son Mirza Mehdee, his daughter dee. 
Kulsooin Klianimi, and another daughter, who had since died, 
leaving issue. And the Court also consider the appellant entitled, 
from the above period, to a fourth of a pension of 92 rupees per 
month received by the father, which appeared to liave been con¬ 
tinued by Government for the maintenance of his family. The 
Court accordingly, setting aside the decree of the Patna Court, 
adjudged a fourth share of the altumgha and pension to the 
appellant, with mesne profits of the one, and arrears of the other, 
since 1183; specifyinsr, at the same time, that the decree regarded 
only the relative rights of the parties, which alone were before the 
Court; anil had no reference to the continuance or otherwise of the 
grant, or pension, by Government, (a) 


MOOHUMMUD SADIK, Appellant, ,; 98 . 

versus _ 

MOOHUMMUD ALT, and others (Sons of Mohubbut Alt), Dec.6th. 

Respondents. 

THIS suit was instituted in the former Adawlnt of the city of if « Moo- 
Benares, by the late Mohubbut Ali, against Moohiimmud Sadik, huinmnclAn 
to prevent tbe deft'iidant’s inolp.statioii of the plaiiitift'in the P™* 

or siipcrintendance of the tomb of Sheikh Moohummud Ali " 

lluzeen, a Mooliuinmudan saint, and of other bnildinors ; which doinnent; 
superintendence the plaintiff stated himself to have held thirty and he (or 
years, under an assignment from Moohiimmud Iloosein, executor 
to the will of Ali Huzeen ; and under confirmatory sunnuds from |,'Hrt)""apl'" 
the ruling powers of the time. The profits of the .superintendence point a 
were stated to amount to about 400 rupees per nanKw. The de-trustee j 
feiidant, son of the executor, insisted, that the plaintifl' had abused 
the trust, and that he had a right to displace him ; which abuse of (Hicre he- 
trust the plaintiff denied. The plaintift' died during the original inir no spe- 
trial of the suit before the former Court, at Benares, and was suc-ci»l provi- 
ceeded by his sons; and a decision was passed in the present City®'®" 

Court, in February 1796, ivliich directed,'that the defendant, 
agreeably to the order of the former Court, should confer bed 

sii()erintendence on either of the sons of Mohublmt Ali, whom MnciUh 
he raiaht deem qualified ; and should not dismiss him except on *riist to 
proof of misconduct to the satisfaction of the Court. tj,‘c 

The Provincial Court of Benares, in appeal, reversed the above is goo<f in 
decision, after taking an opinion from their law ofHccrs; and snd 

creed, that tlie sons of Mohubbut AH should share the superin- 
tendence amongst them, and the emoluments accruing; the heir of thVsnperin. 
the executor having no right of interference, tendmee 

jointly, and 

(a) As a qncstion of Mooltummadsn law, this WM t very simple case of inbe* to the lan- 
ritance, [Sirigiygahj p. 5.} 

VOX,, i. 


D 
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1798. In appeal from the above decree by Moohummud Sadik to the 
“ ^ Sndder Dewanny Adawlnt, ibe proceedinjrs were given to the 

arcniihisr* Moohnnitniidan law oibcers for tlieir poriisal and opinion ; the 
fruin it; points on wliirh the ease appeared to the Court to turn, and on 
not subject which the opinions of the law officers were required, being, 1st, 
to the con \he towleut-naimh granted by the executor of All Hn- 

of'ihe*nil-to Alohubbut Ali (and itis heirs), and confirmatory sunnuds 
in^ power, ohtained by Mohubbut Ali, from the King Shah Aulum ; the 
nor re* Nabob Shnjaodowla ; the Raja Cheit Sing, xeniiiular of Benares ; 
niorahle j|,„j Company's Resident in the province (the two latter 
^"*”y,“l**^only of which mentioned the heirs of Mohubbut Ah); entiiletlthe 
Inittrrautee, Mohublmt Ali, during his life, and entitled hi< heirs in 
on proof of geneial, or any of them, since his death (with or without the par- 
diirt**or nomination of Mohubbut Ali), to the superintendence, of 

brenchof dnrgnh of Ali Iliizcen, and of the Imildimrs and laiuls attached 
their trost, thereto; indi'pendeiit of any intei b-reiu e on the part of the 
the vnliiig e,\eeutor or his sons; as w ell as independent of any appointment or 
an- by tlic Government: 2iul, in case the heirs or assignees 

other or Moluilibnt Ali wcie not entitled, on his death, to succeed 
others ill him in the superintendence, whetlier the appointment of his sue- 
their stead, cessor tvas legally vested in the son of the executor, or in the 
Ouvernment; and, in cither ca'ie, whether siicli appointment must 
be under any, and what restrictions, as to the person nominated. 
The law ofliccis gave their opinion as follows: We have consi¬ 
dered the procoedincs ill the case, and shall preface onr /’wfwaby 
Definition ^but wnhf, according to the opinions of Yusuf and Moo- 

of wukf. huinmml(which on this point arc adopted as law), implies the relin- 

qnisliiiig the proprietary rigul in any article of property, such as 
lands, tenements, and the re.st: and consecrating it in such 
manlier to the service of God, that it mav be of benefit to men : 
provided alw.ivs, that the thing apprupriak'd be, at the time of 
appropriation, the property of the approjii i.iior; as is specifically 
And of stated in the Ihikr-i-rnyik. 7’o/c/ch/ iin[>lies the consignment of 

towlfut- the thing appiopri.iifd, by the appropriator, to anotiicr jicrson. 

Appoint* fur the purpose of sucli pe.rson’s anplviiig it in the manner designed; 
iiient of ibe the app'‘iintment of the trustee or superinteiideiit is vested in 
dent vestHil'bp appropriator, in order that ho may confer tin: office on a person 
in tbe up-of integrity, mor.ilitv, information, and a‘conoiiiy; and, on the 
propriHior : death of tlie appiopriator, the power of appointing a supcrinteii- 
on his d®’dent is vested in his executor, or should ho have left no executor, 
executor; ‘be cazee and hninni, that is, the inagi'^trate ana the sovereign, 
then in the It is Stated in the liiilir i-royi’i, in a qiiotutioii from the I'utnwa- 
Tiiling pow soghra, that in the event of the d>auisc of the superintendent 
while the appropriator is in existence, the latter, and not the 
cazee, isauthori/:ed to appoint miotiier superintendent; and that, 
if (he appropriator be dead, liis executor has a title superior to the 
cazee’s', and. in the event of the appropriator not having appointed 
an executor, the nomination falls to the cazee and hakim. We 


And of 

towlfut’ 

A|ipoiiit 


now proceed lo state, that it appears that the spot on which 
Shtikh Ali Huzeen erected his tomb, was a rugged uneven jungle; 
and that the >Sheikli, after clearing it, allotted part of it for a 
burial ground, and appropriated the remainder fora mosque; and 
that, contiguous to the spot in question, is an old apartment. 
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denominated the astannh (or abode) of Fnfima, Syuduiron-nisi, 
and another called the puiij.i (or hand) of Shah Huzrut Murdan. ' 

This is moreover speriiiculiy stated in the Soorut-hnt, or 
statement, inaclc out by the Sheikh himself; a co!)y of which ispi|u„h„la* 
among the proceedings. Under the towleut-nameh, therefore,mu i Aii, 
executed by the executor of the Sheikh, Mohul)bnt Ali was eiitiileo oihert. 
during his life to the superintendence of the to'ob and appropriated 
ground, and was not removable by the sovereign, nor by the exe¬ 
cutor; especially as he had obtained conlimiatory sunnuds from the 
ruling powers of the time. The superintendent having, on his ^ cona'gn- 
deaih bod, assigned the siiperintemlence of the tomb to Ids own 
sons, as proved by the evidence of witnesses, sucli assignment, iru^t by the 
according to good anlhorities, is valid. It is stated in the s-ipfrlnten- 
i-rnyik, the 2'atarkhanee, the Kuhcerea, \\\& Ilimadea, thedc«it to his 
Fusool-ool Amaden, that if the superintendent desire, on his death j'* 

bed, to bequeath the superintendence to another, it is allowable js good iu’ 
for him to do so: but he would not be authorized to appoint a law. 
successor in his life lime, and during health ; unless the consign- but not a 
inent of the superintendence to him have been general, that is, ctn'S'Ku- 
with permission (^from the appropriator or his executor, as he 
have received it from either), to confer it on another; in wliieh 
case he may be authorized to appoint a successor during health, less he have 
It is likewise slated in the Bnhr-i-rayik^ that if tlie death of the |»l«*‘i"ed it 
siiperintendeut happen subsequently to that of the appropri iior 
who appointed him, tlie cazee shall appoint a successor. It is, power, 
liowevcr, .stipulated as a condition, in the Moojtiiba, that the 
supeiiiitendent sliall not, on his death bed, have bequeathed it to 
any person; .and that, in the event of his having bequeathed it, 
the cazee is not authurizcil to appoint. There are also other The trustee 
authorities to this eftVet, from which it is clear, that the superin- muy he- 
tendent is authorized, on bis death bed, to appoint a successor, 
though the appropiiator have not given him general permission. 

The sovereign, then, according to the best authorities, is not any express 
authorized to remove the sons of Mohubhut Ali. and to confer Power to 
tlie superintendence on Moolnimmnd Sadik, unless it shall appear effect, 
that they have been gnillv of dishonesty with respect to the 
property appropriated, in which case the sovereign may rcmo>e remove the 
them, and appoint a person of integrity in their stead. The'hwiscegoa 
superintendence in question belongs to all the sons of Mohubhut 
Ali, and is not the exclusive risht of .any one of them. The 
pie dedicated to Futma, and the Ptinja of Huzrut Shah^ not 
having constituted the property of Ali Hnzeen. he having himself 
declared them to be ancient edifices, Mohnbbiit Ali was not en¬ 
titled to them under the towleut-nameh from the executor. But 
he might have had the superintendence of them, had it lieen con¬ 
ferred on him by the ruling powers; which, however, does not 
appear. The sovereign, therefore, may now, as shall bo thought 
proper, relinquish the superintendence of these to the sons of 
Mohubhut Ali, or assign it to Moohummud Sadik, or any other 
individual. 

In conformity with the above exposition of the law, the Totirt 
of Suilder Dewanny Adawliit (present W. Cowper) adjudged, 
that the supcrintcudcnce of the tomb of Sheikh Ali Iluzeen was 
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179S. vested in all the sons of the late Mohubbut Ali, and was to be held 
by them in common, with all appurtenances and just emoluments 
]tloohnin> annexed to it. until they should be removed by Government for 
I’Moim- misconduct in tlie discharge of the trust confided to them. With 
ninil All, respect to the sacred building dedicated to Syudut-on-nha, and tlie 
and otbers. punja of Shah Huzrut, of which, as they were not the property 
of All lluzoen, the superintendence could not be legally conferred 
by the towfeut nameh of his executor, and was now to be conferred 
as Government should think fit, it was directed, as they had been 
long under the superintendence of Mohubbut Ali, and were in his 
possession when tliis suit was commenced, that they should remain 
with the sons of iMuhubbut Ali until Government should appoint 
a superintendent; or some other person should show a good 
title to the possession of them. It was further directed, that the 
heirs of Mohubbut Ali should be indemnified by Moohummud 
Sadik for all losses sustained by them or their father, in conse¬ 
quence of being molested by Moohummud Sadikin the exercise of 
the superintendence vested iu them, (u) 


1799. 


DUTTNARAEN SING, Appellant, 
versus 


F«b. I 4 tli. AJEET SING, BUKSHEE SING, and RUGHOOBEER SING, 

Ucspondcnls. 

AttfiesuU THE following is a sketch of the family of the patties in this 
«f Slum* of j 

thcyoiiiiirer ‘ UMUR .<?ING. 

iiiiMiilit'rsni 


M Hiiitloo 
family, for 
biiarcs of 
the family 
estate, the 
leKiil (iistri- 
Imtion ad¬ 
judged, on 
its H|)|iear> 
iug,tliat the 
estate was 
not the rx- 
I'liisive 
riuht of the 
elder 

branch, but 
that all the 
niemlters, 
('.vbo bad 
held lands 
for their 
Bupport as 



Dea Sing. Gumbheer Sing. Dunea Sing, 

--^ 

1 

niiktaw'iir 
Slug (his 
wiiliuv 
lit tug ) 

.1 

Byjiiath 
Sing. 


Khnshal Sing. 
Dhoniua Sing. 


Bilk- Bli,!- 
ahee diil 
Sing. Sing. 


Chota 

Sing. 


I I 

Mh- Bhola 
bes- Sing, 
dutt 
Sing. 


Bhoop Oiitl- Riighoo 
Sing; iiariien beer 
(adopt- Sing, Sing, 
ed by 
Biikta- 

. wur.) 

_ (a) _The grounds of tbe^ opinion delivered by the law officers are fully stated 
in tbeir/v/iva. he rase is an illustration of the Mmihiimmiidan law concern- 
injf the nomination of a successor to n trustee for an appropriation or endow- 
nietit termed fCMg/i Mo special provision having been made for Ute succession 
being sbar-. who assigned the wufif, the trustee has power to bequeath the 

ere) were will. 

entitled , "^**^*’ '‘‘‘'Jiwct to the mention made of the heirs of the trustee, it should he 
to share; at first apiKjared a question whether the heira were not 

thoiiah hi- 'w»*d of ussignment; the wording of which was doubtful. But 

therlo no If ,i not appear to bare considered them included, under the terms 

of the deed; though they do not particularly notica the point in their futwa. 
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Ajeet Singr, Biikshee Singf, and Rughobeer Sing, broaorht the 1799. 

suit against Duttnaraen Sing, in tlie Zillab Court of Bhdugiiipore, 77 ;^- 

for sli-ires of Tuppa Seroonjah, in pergunnah Pherkia, on 
ground that this was the joint hereditary talook of the family. ,,,|^ " 

The defendant pleaded an exclusive title, as being descended from The mere 
llie elder branch of the family; which elder branch, he affirmed, of per- 
had always held the estate, without the participation of the * **** 

branches, who were only entitled to maintenance. The plaintiffs rites of a 
ill reply, denied this title; as well as the fact of exclusive posses* deceased 
sion on which it was grounded: and the participation of the plain* Hindoo 
tiffs themselves appearing to the Zillah Judge to be proved by the 
testimony of the witnesses adduced by them, he consulted hisLe>sion 
pundit as to the shares to which the parties were respectively without 
entitled; and gave judgment according to the distribution statedof 
by the pundit; which judgment the Provincial Court of Patna - 

-affirmed in appeal; though it appears that several of the surviving sou {datta- 
heirs (not made parlies to the suit) wore not included. n) tnkinir 

In further appeal to the Sadder Dowanny Adawlut (present **.'oo»iate of 
W. (,’owper), tiie appellant was allowed to bring some additional tivV father 
evidence as to his exclusive title to the estate in contest; afteris cxriuited 
consideration of which, and of counter*evidence adduced by the fro:a inhe* 
respondents, it was determined, that the appellant’s plea of exclu- '■J***'*’* 
sive possession as proprietor, had been refuted; tiiat the respon- 
dents and other descendants of Umur Sing, the common ancestor, 
were entitled to shares in the estate, according to the Hindoo law 
of inheritance. But previously to a Rnal determination on the 
division of the estate, the Court caused a proclam-dtion to be issued 
fur the purpose of ascertaining the whole of the claimants to it; 
and a claim being advanced (among others) by Bhoop Sing, one 
of tlie sons of Durgahy Sing, alleging that he had been adopted by 
Bukiawur Sing, he was allowed to bring evidence on that point; 
on consideration of which the Court admitted his adoption, and re¬ 
ceived the following opinion from their pundits as to the legal divi¬ 
sion of the estate aiiiomr the whole of the surviving claimants, as 
distinguished in the prefixed genealogical sketch. At the demise of 
Umur Sing, his surviving sons Diinia Sing, Beer Sing, and Khoshal 
Sinu:, the two others having left no male issue, take each a third of 
liis estate. Ajeet Sing, son of Beer Sing, receives his father's share; 
and Uhoiniin Sing, son of Khoshal Sing, the share of his father. 

At thedemiseof Dhomun Sing, his four sons, Bukshee Sing, Bhadul 
Sing, Mahesdiitt and Bhola Sing, each get a fouith of his share. 

Of Dniiia Sing there were three sons, Durgahy Sing, Kajou Sing 
and Biiktawiir .Sin^r; each of whom will take a third of his share. 


Duttnaraen Sing, Byjnath Sing, and Bhoop Sing, are the sons of 
Duigahy Sing; but as, of these, Bhoop Sing was adopted by 
Buktuwur Sing, the two remaining brothers will divide the share 
of their father, each taking half. Bhoop Sing, excluded from 
sharing in the estate of his natural father, will take the share of 
his adoptive father, Buktawur; and must maintain his adoptive 
father's widow. Kughooboer Sing and Chota Sing, sons of Rajoo 
Sinir, will divide their father’s share. According to the above 
distribution, the Court (present W. Cowper) gave final judgment; 
providing in it for ft suitable maintenance to be afforded by Bhoop 
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1799- Sin^, to the widow of his adoptive father. And it was further 
decreed, that the appellant should account to the several shareri 
for the profits of shares, since the date of the Zillah decree. 

Ajeet Sing, R should be observed, that, in this case, a question arose in- 
Bukaliee ’cideutaliy, as to what consequence would attacli to an alleged 
Sing and circumstance, if proved, namely, that Hurgaliy Sing performed 
bm S’** funeral obsequies of Gumbheer Sing, one of the sons of Umur 
* Sing, who died without issue; a ceremony which ought to be per- 
formc<l by the heirs of deceased persons. And the pundits stated, 
that this siuuly could not give him any title to the inheritance of 
the deceased; unless there vvere evidence to prove the fact of the 
deceased having made him his heir by adoption. 

Another point to which the aitenlion of the pundits was called, 
was how far the adoption of Bhoop .Sing by his uncle, would affect 
his right of succession to his n itural father’s estate ; and, as above 
stated, they declared that ibis excluded him from any share of the 
paternal inheritance, (a) 


1799. SIIEOCnUND RAF, (Son of Nundkomar Rat, deceased,) 

- Appel, ant, 

Feb. 14tb. vvTSUts 

LUBUNG DASEE, (AVidow of llADitAXATU Rai,) Respondent. 

Inasnitby THIS was a suit instituted by I.nbung D.isee, in the Zillah 
the willow Court at Burdwaii, against the late Nundkoinar, to recover a 
balance of /eniindary mnshuhira dm; to her as joint zemindar of 
joiijtzemin-‘ 9 pergnnnah Muoliummiid Amempoie, &c. and fix»*d for 
dar of itii her by Government in the year 1779, at rupees ‘i, |09 per annum ; 
estate in to which extent a deduction was allowed on her account at the 
settlement of the reinindary concluded with the defen- 
who died dant, onc of the joint proprietors, in the Bengal year 1197. 1'he 
without Zillah Judge considered the plaintiff’s elaim established by the 
issue, for )ievidence adduced by her; and the defendant having failed to 
tnoi^akira Produce ibc accounts of his actual receipts from llte zemindary, 
or prupric* which were required with a view to make an equal division of the 
tary in- proKt and loss between the three joint proprietors, viz. the defen- 
cotiie, dant, Lubting D.isee, and the witlow of Govindchnnd Rai, a 

|)«ss"»r"in decree was pas.sed for tlic. tdaintiff's receiving the moihtthira, as 
her favour, fixed by Government in 1779; ami recovciing arrcais of it at that 
Arw/fa- rate. And the Provincial Court of Calcutta, in appeal, uifirmed 
tuimi-h, set tjjjg Jecision. 
up by the 

inipurtingl f*) The prinriples on wliirli the distribnlinn of hbares was Rdjnsted will he 
thiiC tliiT fouiii) in the Milncsharn fCli. I, on iiiheriiHiire, See .5, §2.) coneerniiiff the case 
pUiiitiir ‘d iirotherv leariiiff an iineqii.il iiiiniher of sons; and (See. 11, § 32 ) regarding 
gaie iipthe the exrliisioii of an adopted son (tlnllnea) from the family and estate of liiv 
income Unral fiillier. The claim of the appellant, ifrtiiirided on the eircninalanre of Ida 
righily due hin’inir performed the ohsetpiies. as lie alleired, of an iiiiele who died 

to her, aud childless, was founded on pnssaires of tfindoo law, which intimate, that the sne- 
ngreed to cession to the estntf, and the right of performing the obsequies, go together 
receive a- Dit'esi, Book .5, v. 47th, and 4.'>7). ifiil those pa.ssHges do not im- 

biMit a third Pb’ that the m«re act of eelehratine tlic ftioeral rites jrives a title to the siicci-s- 
ofit, re- stun 5 hut tUatthe sueeessor is boimd to the doe perfonuancQ of the la.U rites 
for the person whose wealth has devolved on him. 
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A furtber appeal wes brought to the Sudder Dewanny Adawliit 1799. 
by the (lefeiidant, restin'^ principally on the instrutneiit termed a, 
ruffi-ntmehy or de' d of compromise, bearing date in 1190, P**''" 
portinsr to have been executed bv the respondent, but denieil on jJjjgjjcU**' 
her p .rt, and rejected as a fabrication by ibe lower Courts: in which but the 
deed it was set forth, that by n-ason of deficiency in the assets pundits 
of the zemiudary, she had asreeil with the appellant to “ relintjiilsh®"^* ** 
to him the diHerence, and lo receive during her life only 741 
rupees per annum, willi a provision of ?80 rupees yearly to herjnlyexe* 
graitdsou, Tarachnnd Gbose, after her doaib.’* The Sudder ciiU’il by 
l)cvranny Adawliu (present W. Cowpj-r), after taking an op'”****^ijf jmv* 
from the pundits relative to the v.dnlity of this ruffa-nameh been valid 
point of law, supposing-it established; and after receiving some a<;ainst her 
further evlience wliicli it appeared iieci,ssary to examine astoilsnnd ber^ 
authenlii'itv, considered that this deed, which was not ||gj*g*'***Bn^ 

exhihiied by the appellant, nor mctilioMed in his answer to the Quart, 
oritrinal plaint; and which was not satisfactorily proved to have 
been executed by the respondent; was, in point of fact, not ad¬ 
missible; and that the respondent's claim was established. And 
the Court, affirming the judgments of the Courts below, decreed, 
that the appellant should continue to pay to the respondent the 
annual amount adjudged by those deciees, as her share of the pro¬ 
fits of the joint zemindary, until he should account to her for his 
actual receipts and disbursements from the joint zemindary; after 
which she would he entitled to her third share of the actual pro¬ 
fits, whatever tiicy ini ;ht be. 

It is to be observed, with respect to the question put to the 
pundits relative to the ruffa nameti, that they were desired to con¬ 
sider the proceedings in the case, and to state wdiether, supposing 
it to have been duly executed by the widow of liadhanatli Rai, 
joint zemindar of tlie 9 ana estate, it wouhl be valid in law against 
her, and against the heirs of her husband ; taking into their con¬ 
sideration, that no equivalent appealed to have been allowed to 
her fur the relinqiiishincnt of the zemindary mos/taAira of 2,409 
rupees ; that the protiis of the share of the zemindary were not 
shewn to have been inadequate to the payment of the full allowance 
at the time it was alleged to have been executed ; and that, from 
the appellant’s refusing to produce his accounts, and objecting 
to an adjuslinent according to actual assets, it was rather pre¬ 
sumable that the contrary was the case. The pundits, in their 
answer, stated, that the widow, after her husband’s demise, was 
heir to his property ; that if she voluntarily executed the rufia~ 
nameh, it was valid a>rain>t her and her husband’s heirs: but that 
the deed itself, ill point of fact, appeared of no authority; for the 
alleged reason fur its execution, viz. want of assets in the zemin¬ 
dary, did not appear to be true ; and they discovered no proof to 
establish its execution, (n) 


(a) The o|iinion delivered by tbe pundits, piirportinar, that tbc deed of relin- 
qnisiliniunt, if gfpiiiiine, might btive been binding on tbc lieirs of tbc linsband and 
snrrcHsnrs of tbe widow, as htII as on tbe wiiiow berself who executed it, is 
qiiestinnablc ; ns importing that it would Ite binding on them Iieyond the period 
of her life, because it was voluntarily executed by her. Being successors not 
only to the zemindary held by her fur her life, but to the savings accumulated 
by Iter during her possession of itj and on the other hand-, obliged to support her 
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irw. AZEEMOODIN, Appellant, 

versus 

FATIMA BEEUEE, Respondent 

A gift of a THIS was an action broiifrlit by Azeemoodin, in the Zillah 
portion of Court of Burdwati, against Fatima Beebee, for the sum of 205 
pn’%rty* ™ *‘“P®*'*‘*’ amount colUcted, in the Bengal year 1197, from a 
wiiuiiit’ moiety of .Monza Kiinkar and other land, stated to have l»een 
dis iiu-t al-Conveyed to the plainiifT by gift, from the di-fendant, under a 
^l"^fM»i//?cA-nrx;wc/t l)c;iring date in 1191; the net annual profits of 
livcrj' moieiy, after deducting the revenue payable to Government, 

possession were 130 rupees. The Zillah .ludge, considoiing the execution of 
to the do- the tumleek-vameh established by the evidence adduced; and 
valid hi informed by bis law officer, tbat the gift thereby made could 

Moohum- not be canctdled, gave judgment for (he plaintiff*. But the Pro- 
mudan lanr. vincial Court of Caiciitt.i, in appeal to them hy the defendant on 
legal objections to the validity of the gift, received an opinion from 
their law officer, that a gift {tmnleek) of a portion of land, without 
the division and delivery of possession of such land, is invalid. 
And as the Zillah proceedings did not exhibit proof of the divi¬ 
sion of the land, orposs -ssion of the claimant, the Fruvincial 
Court reversed the Zillah decree. 

Ill appeal to the Sudder Dewanny Adawlut hy the claimant, 
the law officers were called on for their opinion on tlie case, and 
were desired to state, whether the /ww/ceA-Jtfl/ne/t executed by the 
respondent, without delivery of po'^session of the land therein 
mentioned, was or was not,.in law, binding on the respondent, 
T^heitfutwa was this: It appears that Fatima Beebee took the 
estate left by her husband in satisfuction of dower, and executed 
a gift of half of it to Azeemoodin. This has been proved by the 
evidence of tvitnesses who attested the tumleek-yiamph. But com¬ 
plete possession of the donee, an essential to the validity of 
or gift, did not take place. 'I’his is a case of hibck-mo'thaa, or gift 
of iindt-fine-d property; ami the validity of such a gift depends on 
the donor’s separating and distinguishing the shares, and then 
delivering the part given into the donee’s possession. In this case, 
such a separation or delivery is not proved. The Ttmlfck-namch 
therefore is not of any effect. It is stated in the Heduyn, that, if 

•Tionld she becoine destitute, they might hare pretensions to rc.si8t an impro¬ 
vident relinquishment by lier of a part of her iiironie : if, however, slie rcserveil 
• sufficiency for her maiuteiiRncc, they could not he adiuitted to contest at law 
her v’uluntary and deliberate acts upon this ground ; any more than to rernl any 
ii.iprovidciit expenditure or gift of a part of her incmiic after it had come into 
her hands; the control over a woman, who is enjoined to make a frugal use of 
her husband's property which has devolved on her for want of male issue, not 
extending to this length (Jimula VaAana, Cli. li. Sec. I,§ 5(i, and 60). But 
she could not by her act bind the successors to reliuqnishincut of part of their 
due share of the estate, after her demise. On the other hand, if the reliiiquish- 
inent of a claim to a greater income than the assets of the estate would afford^ 
were /mnd file made on real and sufficient grounds, the transaction might be' 
unexceptionable. But no doubt, if it proceeded on a false suggestion, it rould 
not Conclude either her or tiic heirs. As the deed itself was considered not to 
;.c proved, and the decision did not turn on the question of the widow’s power 
to bind the heirs, the opinion of the lew officciB ou that point must be tehea 
with liiuitetioB and caution* 
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a man make a gift of a portion, intermixed with his property, with- IW'J. 
out due specification of the particular portion given ; for instance, ' 
if he say, * 1 have given to such a one a half or third of such a 
spot of land, or such a piece of cloth,’ the gift would be invalid ; t j ipaBeebee 
though if afterwards the donor should separate it off, and give 
possession, the gift would hold good. The declaration of Fatima 
mentioned in the tumleek-namek, viz. having separated it from 
my own property, 1 have made it over to the property of Azee- 
moodeen, and the donee has taken it into his full possession,” 
wonld appear to indicate the requisite separation and partition : 
but this declaration is not mentioned by the witnesses. If it were 
proved by credible witnesses to have been made by Fatima Dcebee, 
it would be good against her: for as to acts not repugnant to 
reason or probability, men are bound by their own declarations. 

Without proof of this circumstance, the Tumleek-nameh singly 
would not avail. 

After receiving this Futwa, the Court allowed the appellant to 
bring witncs.ses to the above declaration having been made by the 
respondent; whose depositions having been delivered to the law 
officers, they returned the following opinion: To constitute a 
complete gift, it is necessary that the .subject given be separated, 
and that complete possession take place; and this is not proved 
by the testimony of the present witnesses; and the stated decla¬ 
ration of the widow, that * having taken it out from h'^r own pro¬ 
perty, she placed it in complete possession of the donee,’ is not 
proved by these witnesses. 

'J’he Sudder Dewanny Adawlut (present W. Cowper), affirmed 
the decree of the Provincial Court, (a) 


KISIIWUR KIIAN, Appellant, 1799. 

vcvsus ^ 

JEWUN KHAN, Respondent. August9tb. 

THE parties in this rase were sons of Motee Khan, who died in An en- 
the Bengal year 1191. The suit, which was instituted by Jewun g**^®”* 
Khan in the Dewanny Adawlut at Jessore, was for a division of the of 
property real and personal, of their father, specified under 27 deceased 
heads. The Zillah Judge made a decree for the plaintiff, con- Moohum- 
taining a specific division of the property between the parties. 

In appeal to the Sudder Dewanny Adawlut, it having appeared n,*„ R ai.«i i 
that these were not the only heirs, the proclamation required by sue for her 
section 13, regulations, 1793, was issued, desiring all those to share of an 
come forward, within a limited time, who might have claims 
share in the estate of Motee Khan. 'I’he following was the decree 
passed by the Court (present W. Cowper): The appellant has that the 
fai led in proving, that he and the respondent received from their sBine shall 
father Motee Khan their respective shares of his estate, and *of 

put into possession thereof previously to their father’s death; which jg, b sup. 
plea not having been established, and Motee Khan haviug died porting a 

for life, is 

(a) See Hedaya, (Booh 30, Cb. 1, Vol. 3, p. 295.) aot, in 

£ 


VOL. I. 
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1799. intestate, his estate was divisible among his heirs at law; who 
appear to have been his two sons, the appellant and respondent; 
nii'uhi*!"*' Miissuininaut Neelee : exclusive of his daughter mar- 

Juw, valid Syiid Khan, who acknowledges, that she received a pro- 

Hs n von- vision from her father, and in consequence relinquished her title to 
vcyaru c of succeed to any part of his estate. The respondent, Jowun Khan, 
A^\vrlm?'l>e ^ claim to the share of Neelee, under an ikrar~nameht 

quest *of ‘o executed by her in his favour; but as this deed 

property, has been declared by the law officers, both from the tenor of it, and 
real or per- from possession not having been received under it, to be legally 
vM'i?/’in invalid, the Court have not deemed it necessary to call upon the 
Mooliuiii- respondent to establish its authenticily. The respondent's daugh- 
iniidKitiaw, icr, Shernf-on-nisa, has also preferred a claim to tiie share of Nee- 
as far ns a Qtt the ground of a verbal bequest alleged to have been made 
pr'mi-rtvo'f established, would, according to the 

tlic he-* opinion of the law officers, have entitled her. after the dis-harge 
qiicathor ; of Neelee’s debts, to a third part of her reinaining share of the 
twotliinis propeity ofMoteeKhan: but Sheruf-on-nisa, when called upon, 
ressarily to faded to adduce such evidence, her claim cannot be admitted, 

the heirs nt A proclamation has been issued, requiring any persons who might 
law. have claim to Neclee’s share of the late Motee Khan's estate, to come 
forward and claim the same; but no one has come forward. The 
Cnnrt, therefore, reserving the right of any future claimants to 
Neelee's share of Mot.ee Khan’s estate, who may shew sufficient 
reason for not having brought forward their claims in consequence 
of tiie proclamation above noticed, adjudge the estate of the late 
Motee Khan to his sons, the appellant and respondent; and con¬ 
firm the decree of the Zillah Judge, and the division ma«le hy him 
of the estate, Avhich is declared by the officers, with a few incon¬ 
siderable exceptions, which the Court considered immatcnal, to be 
conform.able to the Mohummiidan law. 

The ikrar-nameh noticed in the judgment of the Sudder De- 
wanny Adawlut, said to have been executed by Neelee in favour 
of Jewun Khan the respondent, under date the 3Ut Cheit 1199, 
was to this effect: “ 1 am the widow of Motee Khan. Whereas, 
in a suit between his two sons, the defendant appealed to the 
Sudder Dewanny Adawlut, where he asserted that 1 was not the 
wife of Motee Khan, and the Zdlah Judge was directed to en¬ 
quire into the fact, and ascertain whether I had any claim of 
inheritance ; I hereby authorize Jewan Khan to prove the fact 
and right. Whatever share I may be found entitled to, 1 will 
assign to Jewun Khan. He becoming proprietor of the same, 
shall maintain me for life. I will not recede from this my formal 
engagement.” 

To questions referred by the Court to their law officers, as to 
what would be the effect of this ikrar-mmeh, and of the verbal 
bequest in favour of Sheruf-on-nisa, supposing each to be duly 
proved, the following were the answers given : 

An ikrar~nnmeh of the nature of that which Neelee has exe¬ 
cuted in favour of Jewun Khan, does not, in law, serve to prove a 
gift, or to render it valid : because, to render a gift valid, it is 
necessary that the property given be divided off from the shares of 
coparceners, and that complete possession be given ; whereas, at 
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the time this deed was executed, Neelee’s share was not separated 1799. 

from the shares of the other heirs of MoteeKhan; nor pos- -- 

session, which is one of its essentials, obtained. Besides, in the Kishwur 
ikrar-namehf Neelee uses the future tense; whereas, to srive effect j^***"* *'• 
to contracts, among which gifts are numbered, the past tense is 
requisite. Jewun Khan’s claim to the property of Motee Khan, in 
virtue of the gift stated in this ikrar-namek, will not avail in law. 

As to the claim preferred by Sheruf-on>nisa, in virtue of the 
bequest by credible witnesses, she will be entitled (after the dis¬ 
charge of Neelee’s debts) to the third of Neelee’s portion of Motee 
Khan’s propeity : the remaining two thirds fulling, hy law, to the 
lesral heirs of Neelee. Should she not be able to substantiate the 
bequest, the whole of Neeiee’s share will go to her heirs, (a) 


BHYROOCHUND RAI, Appellant, 
versus 

UUSSOOMUNEE, Respondent. 

RUSSOOMUNEE was the widow of Ramchund Rai, who with Atthe par- 
his three brothers, Bhyroochund, Tilokchund, and Ilurchnnd, had es* 

succeeded jointly at the demise of their father, to the zemindary tatc amonj^ 
right of** Kismut 17 g. 2 c. pergunnah Selimabad.” This suit the sons of 
was brought by Russoomunee against her husband’s brothers, for* 
his share of the semindary, which was alleged to be one-sixteenth 
by (Jetthims) right of primogeniture ^ and a fourth of the remainder, equally. 

Of the defendants, the first denied the widow's claim to any share The eldest 
at all; the two others admitted her claim as far as it might be 
conformable to law. The pundit of the Zillah Court gave an opi- ^ 
iiion. that the widow was entitled, as her husband’s representative, share than 
to share equally with the husband’s brothers the estate left hy their the rest on 
father, but not to any larger portion by right of primogeniture. ground 
The Zillah Judge accordingly decreed that the estate should be” 
divided equally, and the plaintiff receive four-sixteenths. 

Bhyroochund appealed to the Provincial Court of Dacca, the 
pundit of which Court, in answer lu a question relative to the par¬ 
tition among sons, declared, thathy the Shaster, the first born, in 
consideration of abilities and erudition, was entitled to one twen¬ 
tieth above the share of the rest;, hut that, in the Caligug, or 
present age, since elder brothers of the requisite qualifications 
were not met with, and elder brothers were not much reverenced 
by younger brothers, the operation of that part of the Shaster had 
ceased, and an elder brother was not entitled to the twentieth share 

(a) Hie principles of Moehummudan law oa which the law opinion and de¬ 
rision in this case rest, will he found in the Htdaya (Book 30, Cb. 1, Vol. 3, 
p. 293) concerning a gift of an undivided portion; and in the Hedaya (Book 
.12, Gb. I, Vol. 4, p. 402} and Straiiyyah, p. 1, for the limitaliun of legacies to a 
third of the property; sad in the Sirajiyyah, p. 4, to 10, regarding the succcasion 
of II widow and sons. 

Tlie notion that a transfer of property by words declaring it future is not good 
in law, occurs in the Hedaya, Vol. 4, p. 467. 


1799. 


Sept. 18th. 
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1799« additional: that an elder brother’s obtaining a greater share, at 
partition, than the younger ones, depended on their consent. 
Bhyroo* Court of Appeal, on this, aihrmed the Zillah decree. 

Rat" V Sudder Dewanny Adawlut (present P. Speke and W. 

Russoomu- Cowper) after taking an opinion from their pundits, corresponding 
nee. with the above, affirmed the decree of the Provincial Court, (a) 


1799. 

Nov. 20th. 


MOHUN SING, Appellant, 
CHUMUN RAI, Respondent. 


THIS suit was instituted by Mohun Sing in the former Civil Court 


By the Hin* 

5 ^ * of the city of Benares, in 1794, to recover the estate of Jeswunt 

linroinlaw- Rai and Bhagwunt Kai, the one the father, and the other the half- 
fiil wedlock brother of the plaiiitiffi who declared himself to be the illegitimate 
iie% '"if Jeswunt Rai, a Nayur Brahmin, by a Brahminee woman of 

sHch’bc the ® different race. The estate was estimated at ‘20,000 n.pees, clear 
custom tif of debts and incumbrances. It appeared in eiidence that Jeswunt 
the pro- Rai had left only one legitimate son, Bhagwunt Rai, who died 
without issue, and that, during Bhagwunt Rai’s life-tiino, a divi- 
wise." of property had taken place between him and the father of 

this case, it the defendant; which defendant was the great grandson of Bus- 
appeariujr wunt Rai, brother of Jeswunt Rai. 

custom o'f cause having been transferred, before decision, to the pre- 

Jfafur ^'Ourt at Benares, a decree was there passed for the 

Brahmins plaintiff, on the ground of a vyuvastha from the pundit, importing 
in Benares, that an illegitimate son might inherit. 

wns'ranno" ^ Provincial Court of Benares, in appeal, reversed this decree, 
inherit, consequence of an opinion of their pundit against the claimant, 
judgment and decreed that the defendant should retain the property, making 
paswd a- the plaintiff a monthly allowance for subsistence. 
cfaTmant, appeal by the plaintiff to the Sudder Dewanny Adawlut, the 

the illcgi- Court applied to their pundits, to determine the law of the case: 

timatc sun and, from the opinion given by them, us well as from a reference 
of a Na- 
gur 
min, 

for his fu- *** esiaie oi ms lemnmatc nail orotner, provi 

ther's cs- succession is sanctioned by c.itdblishcd local usage, but not other- 
»ate. wise; the former laws in favour of illeiritiniate ehildren and other 
descriptions of sons (twelve in mimher) specified by the pundits 
(with the exception of the Ourus-pootr, or sou born in wedlock. 



(o) The admission of the widow to share an undivided estate with the bre¬ 
thren of her husband, and to require frum them a partiiiuu uf it, aliliotigli her 
Allotment will «k*volve on the lieirK of her husband after her ik*ceu.si% ia arrurding 
to the Himloo law, as received in the province of Heiigai. (Jimuta Vahana^ 
Ch. 11 , See. 1 ). It is otherwise in the rest of the provinces, where a different 
exposiiioii of the law is tnlloivcd. 

^ The alloinieiit of a superior portion to the elder brolher, in token of reverence, 
IS olwolete {Jimuta Va/mwi, Ch.Sect, 2, § ‘2(5 and 27) unless by the free con¬ 
sent of the younger hrutiu'rs; an<l fhe widow’s preleiisious to it were preposter¬ 
ous, no subh allotriieiit having been assigned to her husband in his life-time. 
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and Duttuk-pootr, or son by adoption) being generally considered 1799. 
to have been abrogated or become obsolete in the Caliyug, or pre- 
sent age, unless by the established usage of any particular country 
or province, the right of succession may have been preserved to chnmuii 
illegitimate children, as well as to those born in wedlock, or Rm. 
adopted; in which case such usage is to be adhered to. 

The appellant was in consequence required to prove his right of 
succession to the estate in contest, by the established usage of the 
province of Benares: and under instructions from the Court, evi¬ 
dence was taken on the point, and transmitted by the Judge of 
Benares. This evidence proved, that by the custom of Brahmins 
of the Nagur cast in that province, illegitimate sons are not entitled 
to inherit. The Sudder Dewanny Adawlut (present P. Speke and 
W. Cowper) accordingly adirined the decree of the Provincial 
Court, and dismissed the appeal, (a) 


1800. 


Jan. 2nd. 


BEEMLA DIBEH, Appellant, 
versus 

GOCULNATH and NUBKISHOR, Respondents. 

A zemin- 

THIS suit was brought by Beemla Dibeh (on the part of her dary Uad 
sou) in the Zillah Court of Rungpore, against Goculnath and Nub- 
kishor, to recover a half share of an estate consisting of pergunnahs ©fa Hindoo 
Idrakpore and Beriperee, the annual revenue of which half was family, suc- 
rupees 79,670, alleging that the right to it had devolved to her late cessivcly, 
husband Kishenkaunt Rai, from his grandfather Hurinath; and 
from him (Kishenkaunt) to his son Radhakauiit. 
a sketch of the family : 

HURRINATH. 

4 Sons 

___A__ 


The following is g'jLEV 
niaJe 


t - 

1 

2d. 

Nurnaraen. 


I 

1st. 

Bishrnnatli. 

I 


I 

3d. 

died 

without issue. 


—\ 

I 

4ih. 

ditto. 


I 


Shconath. Kishennath. Byjnnth. 


issue 
failing, it 
went to Ilia 
widow; on 
whose 
death the 
defendants, 
two cousins 
‘german of 
her hus* 
band, took 
possession* 
At the suit 
of a des. 
i'ciiuaiit of 
the second 
son of the 
greatgraiid- 
fnthcr, held 

(a) Tlic claimant was considered to be of that class of illegitimate offspring, that^ at the 
which is denominated Pauuerbhava. (See Milneskera, Ch. 1, Sue. 11, § 8.) demise of 
And, hy the ancient law, such offspring was entitled to the inheritance oil failure the great* 
of legitimate or other preferable issue, or to an inferior portion if there were a grandson’s 
legitinialu son. {Ibid, § 22 and *24). But that part of the law is in general con- widow, the 
aidered obsolete ; and among the N,igur Brahmins in particular, as was tisccr* cousins 


I 

Kislicnkaiint, 
whose widow 
Beemla is liffi 


Radhukannt. 


Goiiriialh, Goculnath, 
whose widow, de/t. 
Pudmawunlec, 
succeeded him. 


Nnbkishor, 

de/t. 


taiued by evidence to their national usage. 


german, as 
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1800. The defendants denied the justice of the claim, affirming^, that 
, the estate was the sole rig^htof fiishennath, as being the eldest son, 

whom it descended to Sheonath and Gournath, and, after 
Sad death of the latter, to his widow Pudmawutee; that they now 

right to were entitled to it by inheritance, as well as by gift from Pud* 
succeed, mawutee. The Zillah .fudge, after taking an opinion from his 
pundit, gave judgment for the moiety claimed, as being Radha- 
kaunt’s hereditary share of the * joint z'^mindarywhich judg¬ 
ment the Provincial Court reversed, considering, according to an 
opinion of the pundit, that on the demise of Pudmawutee. widow 
of Gournath. the whole zemindary went by law to the defendants, 
as cousins of Gournath. 

In appeal by the plaintiff from this decision to the Sndder 
Dewanny Adawlut, it was contended by the appellant, that the 
elder branch of the family of Bisheiinath having faded, the 
family of his 2iid and 3d sons should nut he prufi'rred to the 
family of his younger brother, Nernaraen. 'I'he Court state*! the 
rase thus for the opinion of their pundits : A zcmiudaiy belonging 
to a Hindoo family has, by the family usage, through several gene¬ 
rations for above one hundred years, descended to the eldest son, 
while the other sons have received a provision for their maintenance. 
Rajah Hiirrinath, a former proprietor of the zemindary under the 
above usage, had four sons ; the eldest Bishennath, who succeeded 
to the zemindary; the second Nernaraen, who received a provision 
for his maintenance, and had issue: the third and fourth sons died 
without issue. Bishennath had three sons ; the eldest Sheonath, 
who succeeded to the zemindary; the second Kish»nnath ; the 
third Byjnath had two sons; Gournath, who succeeded to the 
zemindary; and Kishennath, who died young without issue. 
Gournath also died without issue : and his widow Pudmawutee 
succeeded to the zemindary. Nernaraen abovcinentioned had one 
son, Kishenkaunt; who also had a son, Radhakaiint, now living 
with his mother Beenila Dibch, the widow of Kishennath above- 
mentioned had one son, Goculnath, who is now living. Byjnath, 
the third son of Bishennath, had two suns, of whom the eldest is 
Nubkislior, now living. In such case, on the death of Pudmawutee, 
who, according to the Hindoo law, was entitled to succeed to the 
zemindary ? And 2ndly, if Radhakaunt, in the case above stated, 
be entitled to any part of the zemindary, is such title done away 
by Pudmawutee’s having admitted Goculnath and Nubkisiutr to 
be joint proprietors of the zemindary with her, during her life? 

3 he pundits answered, 1st, that Goculnath and Nubkislior, being 
the nearest Sapindas or relations, where heirs, after the death of 
Pudmaputee, to the property which had devolved on her: 2iid. that. 
if Beemla and Radhakaunt made no opposition when Pudmawutee 
agreed that Goculnath and Nubkislior should share the zemindary, 
Radhakaunt’s right to a share would be thereby lost to him : (for 
*' if the owner does not offer opposition when his own property ia 
given away by his coheirs or by strangers, it is pronounced to be 
his own gift.*’) But if he offered any opposition, he would be 
a sharer, notwithstanding Pudmawiitee’s admission of Goculnath 
and Nunkishor. For ** partition among coheirs extends to the 
fourth degree.*' By the answer of the pundits to the first part of 
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this case, it appearing, that on the death of Pudmawutee, the right 
of succession vested by the Hindoo law in the respondents, as 
being her husband's nearest relations; the Court (present 'W. 

Cowper) determined that the claim of the appellant was not main* 
tainable, and affirmed the decree of the Provincial Court; speci-fliul Nub- 
fying, however, at the same time, that this decision was not to k'i»b»r. 
affect any claim which the appellant might have to receive a 
maintenance from the respondents, (a) 


NEWAZBE FER4USH, Appellant, 1800. 

VCTSHS - - I. — — 

MUSSUMMAUT ATLUSSEE, and IBRAHIM SERANG, Nor. 26tb. 

Respondents. 


IN the Bengal year 1194, Waris Khansaman married his son A deed of 
Huneef, then seven years of age, to Lalun, daughter of 
Feraush, ihen eighteen months old; and, shortly before the cere- 
inony, executed a hibeh-nameh, or deed of gift, to the following for proper- 
effect, under date the 15th Phagun of the above year: *‘ I Waris ly* «f which 
Khansaman write this deed of gift: my son Sheikh Huneef has l*"***^®**"" 
married Lalun, daughter of Newazee Feraush, for a dower of950 at 
rup-es ; besides ornaments to the value of 100 rupees ; and 101 the time of 
rupees on acccoiirit of iiis mother’s dower; and other ornaments, the gift or 
100 rupees; the whole value being 1,251 rupees: besides which, 
my house, land, copper utensils, papers, chest, gun, sword, ready (h|,o„i; four 
cash, bonds, &c. to the amount of 3,815 rupees; total value 5,066 years he- 
rupees ; 1 have given in right of my said son, of my own free will. the 
I or my heirs have henceforth no claim thereto.” It does not ap- 
pear that the property specified in this gift was delivered, either to hi Moo- 
the son or daiighter-iii-law. In 1197, Waris Khansaman married hummudan 


Allussee, whose husband, Ibrahim Serang, had been long absent at fur, 
sea, and was supposed to be dead; and by a deed of gift in lieu 
dower, made over to her his garden house and certain other pro- \t is pre- * 
perty. Waris soon afterwards died ; and Huneef his son died sumed th it 
also. Atlussee and her husband, who afterwards made bis ap- the fttlicr 
pearance, were stated to be in possession of all the property fon,*™!**'* 
he(Waris') had possessed. This suit was therefore brought byonc fourth 
Newazee Feraush, in behalf of his daughter, in the Zillah Court, of the pro¬ 
in April 1794, or Cheit of the Bengal year 1200, against Atlussee 

the gift, ad- 

(a) Tlie eatate having passed through three generations of the eldest branch, judged to 
and remained in that branch diiriny a period of more than a hundred years, was tlie son’s 
r.onsidcred to be a separate estate in the hands of the widow of the last posses- widow as 
Bor, and not held for the behoof of the descendants of the younger branches of his Iicir; in 
the family as enhrirs. On fiulnre of the rider branch, the estate would regu-addition to 
larly pass, after the death of the widow of the last possessor, to the heirs of her her dower, 
husband : and those were his uncle's sons, in preference to the grandsons of A gift in 
his great uncle. (Mmula VaAam, Cb. 11, Sect. 6, § 9, and recapitulation by Sri lieu ofdow- 
ArfsAaa, inserted at the close of that section.) Had the appellant’s son been cr is notin- 
entitled to share In the succession, bis title could not have been defeated by the validated 
act of the widow odmittiog the respondents to a participation in the zeioindaryby the uar- 
witbout his consent. 
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1800 . and Ibrahim Serang^, to recover the property specified in the first 
^ deed of gift, as having been settled by tnat gift on his son Huneef, 

.and his daughter-in>law Lalun; and taken charge of by him on 
their part. Judgment went against the plaintiff in the Zillah 
dower was Court; and also in the Provincial Court of Appeal, on a law opi^ 
aettl^, nion against the validity of the first deed of gift. 

Jn further appeal to the Sudder Dewanny Adawlut (present 
the^retura proceedings were submitted to the law officers; 

of the wife’s who, after considering them, gave the following opinion: Al> 
former bus-though the deed of gift by Waris Kbansaman is not in the proper 
®"P"form in which such instruments should be executed, yet from the 
tore been translation of the original (in the Bengal language) it appears, 
dead. that Waris Khansaman, for the purpose of rendering his son Hu¬ 
neef independent, and of giving satisfaction by that means to the 
relations of Laluu Beebee, his son’s wife, made over by gift to his 
son, in money, 950 rupees, on account of the dower of Lalun, 
daughter of Newazee; 100 rupees on account of ornaments; 201 
rupees for money and ornaments settled on the mother of Huneef: 
and other sums and property, as detailed at the foot of the deed 
of gift. For the terms of the deed are, ** 1 have given these things 
in the right of my son.” Though the intended donee is not dis¬ 
tinctly stated, the evident meaning of the terms is, ** in lieu of the 
right my son has on me, I have given these things to him.” And 
Lalun Beebee is not the donee. A gift made by a father to a son 
not of age, although possession of the subject given be not deli¬ 
vered to the son, is valid, in consideration of the power which a 
father may exercise on the part of a son ; especially when the 
father gives himself out as trustee on the part of his son. The 
declaration of the witnesses, that the writing was executed prior 
to theiteylaA, or ceremony of marriage between Huneef and Lalun, 
does not invalidate the gift. The settlement of Lalun might have 
been fixed during the forms preparatory to the marriage, and be¬ 
fore the ceremony took place. The gift in question therefore is 
valid. In like manner, the gift made by Waris Khansaman to 
Atlussee, although in lieu of dower settled on her in a void con¬ 
tract of marriage, is valid; provided the things so given by this 
second gift are distinct from those conveyed by the first. Lalun 
therefore has a claim for the amount of her dower; and for a 
fourth share of the property conveyed by gift to her husband 
Huneef. Under this opinion, the Sudder Dewanny Adawlut de¬ 
termined that the estate of the deceased Waris Khansaman should 
be deemed responsible, 1 st, for 950 rupees, the amount of the 
dower of Lalun, to be paid to her father the appellant: 2nd, for 
1,029 rupees, a fourth of the value of the lands, jewels. Sec. made 
over to Huneef by the gift in his favour; to be paid to the appellant 
on account of his daughter, as the widow's legal share of the hus¬ 
band’s property : 3d, for a garden house, appurtenances, and 
effects, made over by Waris Khansaman to Atlussee by the deed 
of gift of 1197, to which she was entitled, provided the estate of 
Waris Khansaman were sulficient to admit of her taking the same, 
after payment of the amount due to Lalun Beebee : 4th, if, after 
'^satisfying the above adjudged claims, any part of the estate of the 
deceased Waris Khansaman should remain unappropriate, it was 
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declared to be tbe right of the heirs at law. The Court accordingly, 1800. 
setting aside the decrees of the lower courts, adjudged, thut the ——~ 
respondents should be held accountable to the appellant for tbe 
sum of 1,979 rupees, if the latter should make it appear that the 
respondents had obtained possession of property to that amount, muut At> 
appertaining to the late Waris Khansaman; or if not, to what-lussee, nnd 
ever part of his property they should bare possessed themselves ^™***'“ 
of since or before nis death, (aj 


RADHACHURN RA1, Appellant, 
versus 

KISHENCHUND RAI, and RUQHOONUNDUN RAI, 

Respondents. 

THE family of the parties in this case, was as follows:— 

KOOSUL RAI. 

----A,- 


I801-. 
Feb. 25tb. 


Il.nn Rai. Ramgopal Riii, Ramdiilal Rai, 

I left a widow. 

^- - .. _ ^ 

Aajublochun. Rnghoo- Kisbenchiind, Jyram. 


I 


To one of 
tlie rocm- 
bera of a 
Hindoo fa¬ 
mily who 

n 11 I •o' recovered 
Radliacl.urn Rai, (he family 

"v*’ propiTly in 

a law suit, 
no greater 
share al¬ 
lowed than 
to the rest. 


iiiitiduii, (adopted by 

tr- L • . -.-* 

Kishenchniid and Rughoonundun brought the action against Ra* at the divi 
dhachurn, in the Zillah Court of the 24 pergunnahs, for two-thirdshot 
ofa2ana, ISgnnda, 1 cowrie division of pergunnahs Magoora, 

&c. the annualjumma of which division was stated at 8,506 rupees, stances. 
The plaintiffs rlaimed this portion as their right of inlieritince,Ttae widdw 
setting forth in their plaint, that by a decree of the Calcutta Com- ofa Hindoo 
mittee of iieveniie, passed in August 1778, and affirmed in ftps'll 
by the Sudder Dewanny Adawlut, the whole estate was divided j,}^* 
into six equal portions, one of which ( 'a. 13^. Ic.) was adjudged estate, 
to the defendant, as the representative of his father Koosul Rai: ***'"*>• 
and of this portion the plaintiffs claimed the part specified. eijjjjr* 

defendant objected, on grounds detailed in his answer, that he was q„ig],cd tier 
entitled to a greater share than the other heirs of the portion of title to it, 
Koosul Rai. A decree was passed by the Zillah Judge, declaring, no* "“iv- 
that the lands of Koosul Rai descended in equal portions to 
four sons: that the plaintiff Kishenchund was entitled to the share bciranny 
of Ram Rai, who adopted him; that the defendant, Rughoonun- Adawlut. 
dun, and his two remaining brothers, were entitled to the share of 
their deceased father Ramgop-dl; that the share of Ramdulal Rai 
should be divided off; and that one-fourth should be allotted to 
the defendant, as belonging to him in his own right. 


(a) Tlic maxims of Moohnmmnclan law on wliich the law opinion in this ease, 
and cniispqiient decree, are founded, may lie consulted in the Hetfaya (Book 30, 
Ch. I, Vol.3, p. '2!I6 ;nnd Book 2d, Ch.3, Vol. 1, p. 146}; and in regard to tbe 
wife'H fourth of her husband’s property, in tbe SiraJij^Hh, p. 4. 

VOJL. 1. f 
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1901. The Calcutta Provincial Court affirmed this decree in appeal; 
_ . and the defendant further appealed to the Sudder Dewanny Adaw- 
cbura Ral iusistinsr, chiefly, 1st, that as the estate was recovered to the 
«. Kishen- family by his exertions, he was entitled to a larger portion of it 
chnad Rai, than the respondents; 2nd, that the widow of Ramdulal (who had 
md Rii. come forward with a claim under Section 13, Regulation 3. 1793) 
dn^Ral!* *^'8^** ^ maintenance; and that, if she ever 

had any such right, she, as the appellant could prove by witnesses, 
had relinquished it. In passing judgment on the case, the Court 
remarked, that the claim of the appellant to hold a larger share of 
the family estate than his brothers, on the ground of his having 
undertaken the trouble and expence of recovering it from the 
usurpation of ijuntose Rai (by a suit in which judgment was ob¬ 
tained ill 1778) could not now be supported; for that, were it 
founded in justice, it would have been brought forward by him 
when the cause, determined in 1778, was depending ; as it would 
have entitled him, on the principle now insisted on, to a larger 
portion of the whole zemindary than the other claimants; whereas, 
by that decree, on which the rights of both parties in this case 
W’ere grounded, the zemindary was divided into six equal portions. 
VVith respect to the right of the widow, the Court put a question 
to their pundits; by whose answer, as well as by a reference to 
•the Digest of Hindoo Law, it appeared, that she was entitled to the 
whole estate of her deceased husband ; and the Court considered 
that the assertion of the appellant, that the widow verbally relin- 
quisiied ^ her right, was not entitled to any weight, inasmuch as 
the admission of oral testimony in cases of this nature would open 
a door to much fraud and injustice. The iiudder Dewanny Adaw- 
lut (present P. Speke) therefore affirmed the Zillah decree, further 
directing, that the widow should be put into possession of her 
husband s fourth share of the portion of Kosul Rai. {a) 

(a) The widow’s right to her husband's share for her life, althongh the family 
be undivided, is according to the expositions of the law received in the province 
of Bengal. {Jimuta Vahana, Ch. 11, Sec. 1, § 43 and 46.) 

The rejection of the appellant's claim to a remuneration, which would consist 
in t^ allotment of a superior portion for his exertiona in the recovery of the 
patrimony, was founded on special circumstances in the case, and did not pro¬ 
ceed on the legal inadmissibility of that claim, the Hindoo law sanctioning the 
allotment of an additional portion in such cases, viz. one quarter to the heir who 
retrieves the common property. {Jimuta Vahana, Ch. 6, Sec. 2,} 39.) 
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EHODEERAM SERMA and OCHUBANAND SERMA, isot. 

Appellants, — 

veTSUi Sept. 4tb. 

TIRLOCHUN, (a minor, through his guardian Gooroopershao), 

Respondent. 

THIS was an action brought in the Civil Court o( Zillah Moor- if property 
shedabadin May 1794, or Bysakh of the FussUe year 1201, in bo iicqnired 
which Khodeeram and Ochubanund were plaintiffs, and Tiriochun 
defendant. The following is a sketch of the family of tlie parties:— funds^^y 

tho exclii- 

BBKULBUNOJAH. sive indiis- 

( .. .''-\ try of one 

II I I member of 

Radhttnath. JoogQl, Mnnsokh. Goraclinnd, an nndivid- 

I I 4 sons. rd Hindoo 

Shanii Kewul. Rumjee. Ochubanund, Kbodceram, ntbrraoftht 

I JiF' {^th Bool vff. faniily, 

Kirtce. ^ '“^though 

E tbey trere 
un, ift, at the time 

The claim by the plaintiffs against the defendant was for two- 
thirds of the following property, viz. kismut pergunnah Rool 
beieah, assessed at 3,937 rupees; some Barhmotur land, pro-gtin’doso, 
clucing 10 rupees per annum; and a brick dwelling-house, valued bare no 
at 3,000 rupees. They claimed on the ground that this was a*jj*®*? 
joint estate, acquired with joint funds by their uncle’s son Kewiil his'aclpiisi- 
Bunojah, grandfather of the defendant, while living in family tion. The 
partnership with their fathers, Munsokh and Gorachund. Jiidg-mere cir- 
■ment was given for the plaintiffs in the Zillah Court, for two-thirds 
of a moiety of the estate; but it was reversed in appeal by the conjoTmly* 
Provincial Court of Mooishedabad, whose decree recites-(among »in law no 
other things,) that the zemindary was purchased by Kewul Duno-concliiMve 
jah, with the earnings of his own industry, when not in family 
partnership with the family of the plaintiffs. fn property. 

An ap|.ical against the above decision was brought to the Sud- 
der Dewanny Adawliit by the plaintiffs, on various objections of 
fact and law. The facts of the case appeared to the Court, from 
the evidence brought forward, to be these: The zcmindaree claimed 
by the appellants, was purcliased by Kewul Biinojah, grand¬ 
father of Tirinchun, the respondent; and, at the time of the pur¬ 
chase, Munsokh and Gorachund. fathers of the appellants, messed 
and lived with their nephew, the abovementioned Kewul Bunojah. 

And Bekul Biinojah, the father of Munsokh and Gorachund, and 
urandfatiicr of Kewul Bunojah, was then alive, and also messed and 
lived with them. But that the zemindaree was purchased with here¬ 
ditary funds, or with funds acquired in part by Mnnsokh or Gora- 
chund, was notproved or presumable. On the contrary, the evidence 
in the case shewed, that Kewul Bunojah, while in the service of one 
Kishwnr Khan, as dewan, purchased the zemiudaree, in the name 
of his son Kirtee Bunojah, with money acquired by himself in that 
service; and held possession for nearly 30 years. After bis death, 
in. the Bengul year 1192, his son Kirtee Bunojah possessed the 
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1801. estate for 8 years: and died in T200. Tirlochun, Kiitee Bunojali's 

- minor son, then had possession of the estate ; against whom, in 

Khodreram j],g beginning of 1201, the appellants set up their claim for shares ; 

after which, about the end of 1201, in a suit previously brought by 
nund Ser- Edpooroomunee, stop-mother of the respondent, a decree was 
urn, t>. given in her favour in the Zillah Court, for half the zemindaree, 
Tirlochiin. |]n(]er a deed of gift in her favour from her deceased husband 
Kirtce Bunojah. As to the house, it appeared that Kewul Biino- 
jah, after purchasing the zemindaree, pulled down a thatched 
dwelling, and built this in its stead; and continued m possession 
of it: during which period Bekul Bunojah, his grandfather,, and 
Mutisokh and Oorachiind, fathers of the appellants, messed with 
him. After his death, his son Kirtee Bunojah possessed it; and 
the son separated born the appellants. With the exception of 
having messed conjointly, and received money from the pioreeds 
of the zeraiiidary on particular occasions, such as maniageor fu- 
nenil solemnities, there Wiis no trace of any thing like partiiersinp 
in the zemindaiee, on the part of the appellants, or their fathers. 
These then being the facts, the pundits were called on to answer 
the following questions; 1st, whether, by reason of the father of 
the appellants having messed conjointly with the grandfather of the 
respondent, at the time he purchased the zemindaree, and bnilt the 
house, but without paying any part of the cost, and without there 
being any joint hereditary funds, the appellants hail any claim 
in law to share in the estate, or house? 2nd, supposing them to 
have a claim, what would be the share of each ? and whetlier, 
after the lapse of 38 years, during which the respondent’s grand¬ 
father and father had been in possession, a claim on the part of 
the appellants, for separate shares, was maintainable?—'Ilie an¬ 
swers returned were; ist, if Kewul Buuojali purchased the zemin¬ 
daree sinuly. with the produce of his separate industry, and without 
any aid from funds ancestrel or paternal, such zemindaree is 
properly exclusively his, in which no other can have a right to 
participate. And if he obtained a Burhmotur sunnud for lands in 
his own name (which it appears he did), no one else can parti¬ 
cipate in these. And, supposing him to have built a brick house 
on ancestrel land, w'ith separate funds of his own, even in that 
case, .«uch house would not be a property in which shares might be 
claimed by any coparceners he might have: coparceners in the 
land would only have a claim on him for other similar laud, equal 
to their respective shares. Such is the custom, or unwritten law. 
From the mere circumstance of messing conjointly, co-partnership 
in properly does not follow. 2nd, had the appellants been origi¬ 
nally entitled to shares, they could have taken them after 38 years. 

Under this oriiiiioii of their pundits, the Sudder Dewanny Adaw- 
lut(piesent J. Lumsden and 11. Harington) determined that the 
claim of the appellants was not maintainable, and affirmed the 
decree of the Provincial Court, (a) 

(a) !t is true, as the law officers of the Court declared, that the mere cirenm- 
sbincp of living together is not nonrliisive evidence of partnership, though it he 
one among the arginnents and presumptive proofs to which recourse ia hnd, in a 
rase of uncertainly, to determine whcUier a family be united or separate in 
regard to acquisition and property. (Aiaiuta Vahona, Cb. 14.) In the present 
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BISHENPIREA Ml)NEE, Appellint, 

versus 

RANEE SOOGUNDA, Respondent. 


Sept 25tli. 


by 3d wife, Soliiobu, 


Herreepirea, 

married. 


Koochaninnec, 

married. 


Luktiiuaraea. 


RAJAH Jadooratn had three wires, 

Suit for a 

by 2nd wife, by 3d wife, Soliioboa, Keniiudaree 

,_A.-__ A __ in OriatSH, 

I I I I *!‘® f*'* 

Ksijnaraen, Kiinwiirnaraen, Bishenpirea, Hnrreepirea, Koochaninnec, 

diwl trithout two wives, 2nd of married. married. married. ■6***i*t 

iastie. them Soogunda. I I alep- 

I I I mother of 

Jynaraen, a son. Luktiiuaraen. 

by l»i wife. inmdar, 

who left no 

ON the 1st of June 179.5, Bishenpirea sued Soogunda, in the 
Zilhih Court of Miilnapore, for the zemindaree of perguiinah Uuroo- married, 
dumna, &c. of which the annual revenue was stated at rupees At his 
87,942. The plainlift'sued on the ground, that tlie zemtnddree^^®"j^*j'.^^®™ 
of her father .ladooram llai, had descended to his son Kunwur'besides the 
naraen, and afterwards to his trrandson .lynaraen; on whose plaintiff 
deniisc, without issue, she, the plaiiititf, was entitled to the sue-""‘I defen- 
ression, as sister of the last male possessor’s father. defen- 
dant, step-motl'Cr of Jynaraen, insisted on her own title as heir; of the 
and that the plainliil’ had none. From documents produced in the grandfa- 
case, it appeared, that the defendant had been placed in possession Jherj with 
of the zemindaree at tlie death of Jynaraen in the Willaity dau«htcrs 
1193, under purrvannns from the collector of the district; and had b«If sisters 
since held it. The Zillah .liidge put the case to his pundit, and to of the fn- 
those of adjuinins: ziliabs, stating the persons surviving at the death 
of Jynaraen, viz. the defendant, step-mother; the plaintiff, ‘^®“Sht 3 r 
of the grandfather; with certain others; and specifying at thew»smar- 
same time, that the Government had put the defendant into pos- ried, and 
session of the zemindaree. at tlie dece ise of Jynaraen; and requir- {“‘“dured 
ing them to declare who was entitled to it. It appeared 
to their answers, that at the death of .lynaraen without issue, the also pro-' 
zemindaree was the rigiit of neither party by inheritance, but wasducedason, 
at the disposal of the Government; that the Government having 
conferred it on the defendant, she had the title. Accordingly the 3 ,,^^,^^. ' 
Zillah Judiie dismissed the suit; and the Provincial Court ofoewanny 
Calcutta, in appeal, affirmed the dismissal. Adawim 

A further appeal was brought to the Sudder Dewanny Adawlut,**jij'j^?''‘^» 
the appellant, who, since the suit commenced, had produced aopinloir*^ 
sun, giving up the claim in her own hebalf, and claiming in hehalfgiren by 

tbeir piin- 

easo, till* time And mode of ilic acquisition of the zemindaree and Jiurkmatur 
lands being known, there was no room for donbt in regard to the separate pro- . 
perly of the lands in dispute i as they were gained by the unassisted exertions ^**, 1 "*^,? 
one of the family ; who could not therefore, nor his descendant, be required to ° ^ 
give lip the acquisition to be shared by the rest of the family. {Jimuta Vaham, „, 

Ch. 6, Sec. I, % 3.) ^ 

Tlie right of retaining the separate possession of a house, built on ground 
which WHS coiiinioii proiierty^ is coiintciiHiu'cd by a passage of Jimuta Vahana^ ” V 
C'k. Sec. 2, § 30. But the principle extends further than it is there st-ited. Having 
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3801. of her son; and insisting, that the appointment of Government 
was of no effect, and that the case must be determined according to 
®**^y****di the Hindoo laws of inheritance: in which the Court agreed, being 
be”deveiit(rfopinion, from the parwa«»«« and other official documents in 
by the tub* favour of the respondent, that she bad been put into possession of 
B^nent the zeinindaree after the demise of Jynaraen, as the supposed 
birth of rightful successor: but that this could not be conclusive as to her 

to oth»’fe> *“ 

mele rcia- The facts of the case appeared to the Court to be, that Rajah 
tivestbut Jadooram, former zemindar of the estate, had three wives, the first 
of whom died without issue; the second bore two sorts, viz. Kun> 
wurnaraen and Rajiiaraen: and one daughter, Bishenpirea, the 
appellant. The second son, llajnaraen, died without issue: the 
elder, Kunwurnaraen, succeeded to the zemindaree. He had two 
wives, the first of whom died, after producing a son, Jynaraen, who 
succeeded to the zemindaree on his father’s death : and after hold¬ 
ing possession about two years, died, a minor and unmarried, in 
Jsifi of the Willaity year 1193. At the death of Jynaraen. his 
surviving relatives were, 1st, a step-mother (Soogunda the res* 
pondent, second wife of Kunwurnaraen); 2nd, a paternal aunt 
(Bishenpirea the appellant, sister of Kunwurnaraen,) married in her 
father’s life-time, to Govindram; 3rd, a step-mother of the father 
(viz. Soludina, third wife of Jadooram the grandfather,) with 
her two daughters, Hurreepirea, wife of Brijial; and Koocha- 
muued. then unmarried. At Jynaraeu’s death, without issue, in the 
year above-mentioned, Soogunda (the respondent) as widow of tlie 
father, had claimed the zemindaree and got possession; and held 
it till the period of this suit. Soiuclina. third wife of Jadooram, 
had, as such, claimed the zemindaree, but died in 1194, without 
any thing having been decided relative to her claim. And her 
second daughter, Koochamuuee, had, since the death of Jyna¬ 
raen, been married, and produced a son, Lukhinaraen, now alive; 
and Bishenpirea, tlie appellant, after instituting the present suit, 
had in 1202 produced a son. Therefore, of the relatives of Jyna¬ 
raen, there were at his decease. 1st, a step-mother, Souorunda; 2nd, 
a paternal aunt, Bishenpirea; 3rd, a step-mother of the father, 
Sooluchna, with her two daughters; and, since Jyiiaraeu’s decease, 
there had been born, 4th Lukhinaraen, a son of Koocbamunee; 
5 th, A son of Bishenpirea, or cousin-german of Jynaraen. The 
pundits were called on to declare, after considering the case stated, 
1 st, to which of the surviving relatives ttie hereditary zemindaree 
would devolve, at the decease of Jynaraen without issue: 2nd, 
supposing the zemindaree, at the demise of Jynaraen, to have de¬ 
volved to the respondent (or step-mother.) whether, by the subse¬ 
quent birth of the appellant’s son, and of the son of Koocbamunee, 
(unmarried at Jynaraen’s death,) the step-mother’s title was altered- 
or affected; in short, to whom the zemindaree left by Jynaraen, 
now appertained in law ? The pundits answered as follows, 1st, 
at the demise of Jynaraen, Ranee Soogunda, his step-mother, would 
take the zemindaree; not Bishenpirea, or the others. But they are 
entitled to suitable maintenance; 2ad, the title to the zemindaree., 
having once vested in Soogunda at the demise of Jynaraen, when 
Koocbamunee was unmarried, cannot be altered or affected by the 
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•ubseqiient birth of the appellant's son, or of the son of Koocha* 
munee. Soogunda’s title is now good. , . 

According to this Vyuvustha^ the Sadder Dewanny Adawlut 
(present J. Kumsden and J. H. Harington) considered that the RaneeSoo* 
respondent (originally defendant) was the legal successor to theguads. 
zeiiiindaree; and afKrmed the decrees of the inferior Courts, die* 
missing the claim of the appellant, (a) 


NARAINEE DIBEH, Appellant, 
versus 

HIRKISHOR RAI, (a minor, Son of late Joooulkishor, through 
his guardian), Respondent. 


Dec. 24tii. 


THIS was a suit brought by Narainee Dibeh in the Zillah Court A Hindoo 
of Mymunsing, in April 179'1, or ByraA/t of the Bengal year 
against Hirkishor Hai, to recover the turuf Kuraec^ a 4 ana share 
of pergunnah Mymunsing, which 4 ana share was formerly the out issue, 
semiudaree of Kisheiikiskor Rai, husband of the plaintiff. Thel*!fttwo 
following sketch of the family will tend to elucidate the case"''dows; an 


SRIKISHEN: 

zemindar of pergunna Mymunsing, &c. 
left four sons, the 1st and 2nd by one 
wife, the 3d and 4th by another. 


3«l. 

Qanganaraen. 


r— ----\ The first 

1st. 2d. 3il. 4th. widow, and 

Kisiieukishor, Kisbengopal, Qanganaraen. Lukhinaracn, ( 1 ,^^ 

semindar of 4 anas had no issue; but left two sons, viz. son adopted 

in dispute, died in miopted Jnogulki* Shamebiinder and by her an- 

1171,withoutissue, slior, father of Rooderchunder. derdue 

leaving two widows, Hirkikhor (the dt- anthority, 

viz. fendant). died. The 

1. Rutunmala, who other wi- 

died in 1191, after dow (who 

adopting Nundki- „.ted that 

shor; 2, Narainee gbe ha d al« 

Dibeh, (the Ptain- ,0 adopted 

tiff,) who states a son after 

that she adopted the death of 

Ramkishor after the other, 

Nundkishor’s death. under due 

authority) 

(a) Tlie opinion delivered by the pnndits in this ease, must have been founded sues for 
on a notion that the authorities of tlie law prevailing in Orissa are not those the estate 
which are received in Bengal, but in the Dekhiu : for in a law opinion delivered left by the 
by the same pundits in the same year, (Narainee Dibeh against Hirkishor RaiJ husband, 
they lake this distinction, declaring, that according to the books current in Ben* Adjudged, 
gal, thestepmiotherdoes not inherit, but the nainral mother only; and accord-that to one 
ing to tlie books of the Dekbin (aa the Alitacthara, &e.) the single word mother moiety, 
(mata) is interpreted both mo^er and step-mother. But, as the authorities which w.is 
followed in Orissa are the same with those of Bengal, the grounds of the pandits the estate 
opinion appears to be incorrect. of the son 

Nor do the books to which the pandits refer (viz. the Miiaethara, &c.} allow adopted by 
that latitude of interpretation when expressly treating of the siircession of parents the other 
to their children; but in other places where the question n diifereat. From the widow, she, 
text of the Mitacskara, and the argument on which the author prefers the mother as step- 
hefore the father as successor to her son, it is apparent, that he meant the natu- mother, 
ral mother and not the atep-mother (MUastkara on inheritance, Cb. 2, Sec. 3, was not 


e the case;— widows tan 
adopted 
son of his 
brother; 
and son of 
his half- 
brother. 

” \ The first 

4tU. widow, and 

Lukhinaraca, ti,en ii,e 
left two sons, viz. adopted 
Shamebiindrr and by her un- 
Rooderchunder. jer due 
anthority, 
died. The 
other wi¬ 
dow (who 
stated that 
she had al¬ 
so adopted 
a son after 
the death of 
the other, 
under due 
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ISM. The Jud^e of the Zillah Court of Rajsbahi (to which Court th« 
*7” . cause was transferred, an alteration havings been made in the limiu 
of the jurisdic tion) caused the question of law to be put to the 
•),oiiid<re* pundits of the Khalsa: according to the answer of which persons, 
cnrrronc ten ill number (t-oniirmed by the zillah pundit) it appeared, that 
xnoietjrin jf the zemindar died without issue, leaving two widows, and the 
first widow adopted a son by authority for that purpose, the son 
Quare. adopted became proprietor of the zemiudaree; that after the 

adoptive mother’s death, on the demise of this adopted son with¬ 
out issue, tlie zemindaree would go to the adopted son of the 
adoptive father’s full brother, viz. the defendant’s father; and not 
t'l tlie second widow, nor to a sou adopted by her; and that, 
though the second widow, according to her declaration, should 
have made a second adoption (after tiiat made by the first wido ') 
under authority from her husband, such adoption could not he 
admitted. On the ground of this opinion, by which it appeared 
that the father of the defendant was tlic rightful heir at the demfse 
of the son adopted by the first widow; and on the further ground 
of its appearing to the Zillah Judge, that the claim of the plaint ff, 
by reason of non-possession on her part within twelve years, was 
not cognizable, under the rule of liuiitition contained in section 
14, reirulation 3, 1793; judgment w.as passed against the plain¬ 
tiff in the Zillah Court; which judgement the Provincial Court of 
JVIoorshedabad afiirmed in appeal. 

A further appeal having been brought by the plaintiiT to the 
Judder Dewanny Adawlut, some new documents were received 
from her, viz. 1st, copy of an order from the super! iitendant of the 
Khalsa^ rccitinsr, that the law opinion of the ten pundits was 
proved to have been corruptly given, in consideration of bribes 
received by the said pandits, and was not law; 2nd, copy of a 
decree of the Zillah Court of Mymunsinir of the 8th May 1795, in 
a suit by Joogulkishor (father of the present respondent) against 
Narainee Uibeh (present appellant) for the 4 ana zemindaree now 
ill dispute; from which it appeared, that the claim was then dis¬ 
missed, and it was determined that two anas of tlie four were the 
right of the then defendant (Narainee Dibeh) and her adopted son : 
and that the other two anas held by Ilutunmala (elder widow of 
Kishenkishor), after the demise without issue of Nundkishor the 
son adopted by her, devolved to Shamchunder and Rooderchun- 
dcr, sons of Lukhinaraen, half-brother of Kishenkishor; to which 
Shamchunder and Rooderchunder the same was adjudged accord¬ 
ingly; 3d, a decree of the Provincial Court of Dacca, reversing 
the above decree, on the ground of irregularity, because Sham¬ 
chunder and Koodercliiinder were not parties in the cause; and 
directing-, that the 4 ana zemindaree should remain in possession 
of the defendant (Narainee Diheh); and that Slianichunder and 
Rooderchunder, or Joogulkishor, might sue, de nov:i, in the Zillah 

§ .3, and S): nor is lliere any passnire in books of authority, so far as research 
lias ffotip, which expressly declares the step'mother's right of succession. 

Upon the ilealli of Soogiindn, which lias since taken plarc, the iiilieritaiicc Ima 
(Ifi'iilred on the granilsoiia ihroiigli ft-malca of her step-son’s paternal grnncl- 
fiillicr; and has been adjudged to them against other rlaiinants. (Sooluciinit 
«;{niii8t Kamdulal ramie and oiliers, before S. D May 27, 1811.) 
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Court.—According to Joogulkishor*8 plaint in the above suit, as 
quoted in the Mymiinsiiig decree, it appeared, that Rutuninala ' 
died in 1191; and the respondent, in his answer to the present 
suit, admitted, that Nuiulkishor, the son adopted by Rutunmala, Hir iti«i.»> 
was after her decease possessed of full power over the whole estate Rai. 
left by Kislienkishor. And from kubooleuts, or engagements for 
the revenue of the 4 ana /einindary, for the years 1195,1196, and 
1197, it appeared, that till the last of those years, it wa.s held in 
the names of Kishengopal, father of Joogulkishor, and uf Kishen- 
kishor, husband of the appellant. 'J'herefure the ground taken 
in the zillah decree, that the cognizance of her claim was barred 
under the rule of limitation there referred to, was not admitted 
by the Sudder Dewanny Adawlut. Under a judicial sentence of 
the Provincial Council of Dacca, and a zemiiidarv sunnud from the 
Government, dated the 31st AsarA 1181, by which, after the demise 
of Kishenkishor, his two widows, viz. Narainee Dibeh (appellant) 
and Rutunmala, were declared entitled to hold in equal shares 
the 4 ana zemindary left by him ; the Sudder Dewanny Adawlut 
considered the right of the appellant to a moiety, that is, 2 anas, 
of the zemindary in dispute to be clear: but to ascertain whether 
sue had any title to the other 2 anas, the share of Rutunmala, 
which, after her death, went to Nundkishor, adopted by llutun> 
mala, the Court )>rnpo8ed the following question to their pundits; 

VIZ. after the dciiiisu of Kuiuiiinula, first widow of Kishenkishor, 
and of Nundkishor, the son adopted liy her, without issue, who 
was heir to the 2 anas left by tlieiii ( Was it the appellant, Na- 
ruinee Dib^h, second widow uf Kishenkishor? or Ramkishor, the 
son adopted by her, if he be really so I or the heirs of Kishengopal 
Uai, full brother of Kishenkishor? or the heirs of Gunganaraen 
and Lukhiiiaraen, half brothers of Kishenkishor^ and does the 
case turn at all on the legality, or illeiraliiy of the adoption of 
Ramkishor by the appellant Narainee Dibeh? - Answer’. “ Ifafter 
the demise of Rutunmala, hrst widow of Kishenkishor, her adopted 
son Nundkishor, adopted under due authority from her husband, 
died without issue, Niiiidkishoi’s 2 anas go to the adopted sou of 
Kishengopal, full-brother of Kishenkishor (that is, to the coiisin- 
gerinaii by adoption); not to the second widow of Kishenkishor 
(stcp-inotiicr by adoption) ; nor to the heirs of Gunganaraen and 
Lukhinaiaen (half-brothers of the adoptive father). If, however, 
the adoption of Ramkishor by Narainee Dibeh (the appell.iiit) be 
a good adoption, then Ramkishor is heir to the 2 anas of Nund¬ 
kishor. In the shaster there is no express prohibition, nor sanc¬ 
tion, of two adoptions : if it be the u.sage in Bengal to make two 
adoptions, the adopiioii of Ramkishor is no doubt valid: and he 
succeeds to the 2 anas, as before staietl. The reason why the step¬ 
mother of Nundkishor, that is, Narainee, the appellant, cannot 
sticceed to his share, is, that in the Dayabhaga, and other autho¬ 
rities current in Bengal, wherever the word mala, or mother, oc¬ 
curs, it is explained to intend jununce, or actual mother. These 
books do not authorize the step-motlier’s succession. But she 
should receive a maintenance from the person who takes the in- 
hetilauce. In the bupks of the Vekhun, viz. Mitaesharaf &c. the 
VOL. I. 
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1910. word mata implies both mother and step-mother: according to 
■ ihe^e, the step-mother would share. " 

Narainee After receiving the above opinion of their pundits, the Siidder 
Hirkla’h*' Adawlut (present.!. Liinisden and J. H. Harington) 

llai.** determined, that the appellant should recover two anas of the 
property in dispute, as her ascertained right; together with an ac¬ 
count of mesne profits since the date of the suit; but that her 
claim to the remaining 2 anas, to which, according to the opinion 
of the pundits, she, as step mother, was not heir, was not admis¬ 
sible. I'he decrees of the inferior Courts therefore, as far as they 
disallowed the appellant’s claim to 2 anas, were reversed : and 
the appellant having made good half her claim, it was directed 
that she should recover half her costs in each of the Courts, from 
the respondent. 

Ramkishor, the son adopted by the appellant, to whom, if his 
adoption were authonzed, the 2 anas of Nundkishor would devolve 
according to the opinion of the pundits, not having been a party 
in the suit; and the aiithoiity for his adoption, stated by the ap¬ 
pellant, having been denied by the respondent, and not established 
in the cause; it was provided, that he might have his separate 
action for the *2 anas in theZillah Court, (a) 

(a) A judgment passed by a competent triliiinal, and sunniui granted by Go¬ 
vernment, so far havk as the Beoiial year ll8t, ronfi-rring the zeinindary in 
equal shares on the tn'O widows, governed the Court in its derision- But ae- 
curding to the principles of the IJindow Law (leaving out of consideration that 
prior judgment, whirh must liare (wen passed iicfore tlic adoption took place, or 
was completed ) the succession passed from both of them to the adopted sou : 
and judgment miistiiave been given aceordiiigly, if a claim bad been preferred on 
tlie part of tlie adopted son for tlie property of his adoptive father held by tiis 
widow, provided the fact of a legal adoption under the requisite sanction from 
the husbands were duly established. Both shares, which the widows held as 
heirs of their hnshaiids under the original judgment and mnnud of 1181, devolved 
then, of right, on Nundkishor, considered as son by adoption of their husband. 
Upon b<s deatii, and subsequent adoption of Ramkishor (supposing the adoption 
legal and valid}, the property passed to this second adopted son. 

There can be no doubt, that, according to the doctrine which prevails in Ben¬ 
gal, the Btep-inuUicr would not inherit from her step-son. But it does not ap¬ 
pear that the pundits had sufiirient aiilhority for saying, (hat arrordiiig to the 
doctrine of tiie Dekhun, a sU'p-mother would inherit. (See Remark on the 
preceding case}. 

If the second adoption were void, the siiceessio'i would pass, on the demise 
of the first ado|itC4l sou, to the male issue of his adopted fatlier’s whole brother, 
in preference to the issue of the half-brothers; and the adopted son of the 
wbole-hroiher would take the succession on this ground, in like manner as if he 
were linear issue. Jimui» Vnhaua, Ch. 11, See. 6, § ‘i;aiid Meuu, Ch. 9, v. 159. 

The validity of tiie second adoption lias been since tried and determined in a 
suit between the miiaining claimants, namely, Ramkishor the adopted son, and 
Shamcbnnder and Roodcrehiiiider; and has been adjudged in favour of the adop¬ 
tion, on the questions both itf law and fact. 

The cause, it is to be observed, was that of siiercssive adoption, the first 
liaving failed by death before the second took place. It rested <m separate au¬ 
thority given by the husband to bis second wife. But instances ha\*e occurred 
in which a widow has made a second adoption on the failunt of the first by 
death, in fulfilment of a single iujunrtion or authority from her husband; the 
object of such injunction being noattained unless the child live. But (he vali¬ 
dity of a second adoption while another son, whether by birth or adoption, is 
living, would be a distinct question, on which writers of eminence have disagreed. 
Jnffannnth in his Digest (Vol. .3, p. ,37} inclines to hold it valid. But the author 
of the Dattaca Mtaid/isd, a work of great authority, maintains the contrary 
opinion. 
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RAJCHUNDER NARAIN CHOWDRY, Appellant. 

werstfs 

GOCULCHUND GOH, Respondent. 

ON the first of June 1792, Goculchnnd brouctht this suit against Suit for the 
Rajchunder Naraen in the Mai Admwlat of Zillah Tipera (after- 
wards transferred to the Oewanny Adawlut of the Zillah), for a 7 
ana share of pergunnah Baloopuor, the estate of Rajkishor, who Hindoo, 
died without issue in the Bengal year corresponding with 1789. “itanted in 
The plaintiff claimed as sister’s son of Rajkishor, alleging that, 
such, he was entitled to take the inheritance. Tlie defendant, son “jg gigter, 
of a paternal uncle of Rajkishor, pleaded, that, as such, the sue-against the 
cession vested in him. The Jurie’e of the Zillah Court, accordinffson of hia 
to opinions given by the majority of several pundits, adjudged, that *’,"*^ 1 ™*^* g 
the estate fell by law to the plaintiff, as sister's son of the deceased; |g\r nf^ 

and that I.ukhipirea, step-mother of the deceased (who it would Bengal, the 
appear joined in the suit, and died soon after the zillah decree wasphnudif 
passed), was entitled to maintenance. heir^'h^^Ui 

The Provineiul Court of Dacca, after taking an opinion from ]g,v of My- 
their pundit, affirmed this decree in appeal. thiil, the 

In a further appeal to the Sudder Dewanny Adawlut, the ap-defendant, 
pellaiit objected to the above decrees, that they were founded on 
Gour ShasteTf or law of Bengal, whereas the religions ceremonies gin,g|gd 
of the ancestors and relatives of the chiiinant, who were Hindoos of Bengal: 
Mithiia, weie always governed by the Mithila Shaster; the law ofuud the fa- 
which should govern the riaht of succession in this case; and 
rule of which jaw would vest the succession in him, the appellant. ^ 

To this it was answered for the respondent, that the family had Mythni, 
resided for generations in Bengal, were in fact naturalized inhabi-l>®d resided 
tints: that, the lands being in Bengal, the right of succession to 
them must he governed by the Bengal law; and that Bengal reli- Bengal j 
gions riles had been chiefly followed by the family. 'I'he Court had intcr- 
piit the following questions to their pundits: By the law as™,"'‘''fed 
received in Bengal, which of the/parties has a right to the con-”'11 J®®"* 
tested zeminriarec ? and which according to the Mithila law f and had not 
if a Hindoo of Mithila reside in Bengal, and regulate the religious uniformly 
ceremonies of Ins family, connected with funerals and marriages, **h8crvcU 
by the Shaster of Mithila: or if a Hindoo of Mithila reside 
Bengal, and regulate those ceremonies by the Bengal Shaster; 
each case, by winch law will his civil rights be determined? The Mythni; 
answer of the pundits recited, that “if the family, being from 
Mithila, but dwelling in Bengal, performed religious rites with 
people of Bengal, and held a zeinindaree in that province, then 
Goculchnnd is heir to it, conformably with Bengal law. But ifgori>rn the 
the family merely dwelt in Bengal, and performed religions cere-*^®*®* 
monies with Mithila people, and observed the laws and usages of 
that province, then Rajchunder will inherit agreably with the 
Mithila law." As it appeared therefore from this answer, that if a 
Hindoo of Mithila reside in Bengal, and follow the Bengal reli>>ious 
rites, and have a zeinindaree in Bengal, his civil rights will be 
decided by the law of Bengal: that if he merely reside in Bengal, 
observing the religious ceremonies of Mithila, his rights wilt be 
decided by the Mithila law : that by the law of Bengal, the sue* 



44 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


WOl. cession vests in the sister's son, not in the son of the paternal 
uncle; and, by the Mithila law, vests in the son of the paternal 
Rajchnnder uncle, not in the sister’s son: evidence was taken, and transmitted, 
CbBwdry hy order of the Court, as to the mode observed in religious ceremo- 
0 . Gocui- nies by the family of the person whose estate was in dispute; 
chuud Gob. from which evidence it appeared, that the purohit^ or family 
priest, of each of the parties, was a Brahmin of Bengal; that the 
ancestors of the parties, whose family had been resident in Bengal 
for several generations, had intermarried with Bengal women; 
that the religious ceremonies connected with funerals or marriages, 
had been sometimes according to the Mithila, and sometimes 
according to the Bengal Shaster. Under the opinion given by 
their pundits; and on consideration that the contested lands 
were situated in Bengal; that the family had been long resident 
in Bengal; and that there had been no uniform observance of the 
ordinances of the Mithila Shaster', the Sudder Dewanny Adawlut 
(present J. Lumsden and .1. H. Ilarington) held, that the case 
had been well determined by the Provincial Court according to 
the Hindoo law of Bengal; which allowed no title to the claimant. 
Final judgment was therefore passed affirming the decrees. 

It should be observed, that the usual proclamation was made in 
the Zillah Court, for any other heirs who might claim a portion of 
the contested estate; but none, except the parties, wero forth¬ 
coming. (o) 


1801. 

Ang. 14 th. 


RAJBULUBII BHOOYAN, Appellant, 
versus 

MUSSUMMAUT BUNEFA UE, Respondent. 


Theeldcst ON the 23d of May 1795, Buneta Destied Rajbuliibh Bhooyan, 
the Zillah Court of Myinunsing, fora third share of a 9 ana 
prictors^f pergunnah Beerkul (on the part of herself and of two 

an iimli- unmarried daughters) by right of succession to her husband Gon- 
videdfs- reebulubh, lately deceased. The defendant, brother of the plain- 
tHip, dies, husband, and one ot four sons, the other two of whom were 

that the plaintiff had a title to any share of the 
daughters zemindaree claimed ; for that it had bepn held undivided for many 
unmarried;generations, and was not subject to division; that the husband of 
and three plaintiff (the eldest brother) was proprietor of it; and, before 
His^i^dow, death, made it over to the defendant, by gift, with the condi- 
hy the Hill-ti»n that he should support the rest of the family. From the 

doo law as evidence in the case, the Zillah Judge considered thezemiiidaree tobe 
received in 


Bengal, 
takes hii 
share of the 
estate. 


(a) The Hindoo law, according to the doctrine of Bengal, is correctly stated, 
being exactly conformable to Jimuta Fahaiia, Ch. 11, Sec. 6, § 8. The iiooksof 
greatest authority in Mithila, on the subject of inheritance, arc silent in regard 
to the sister’s son ; and the established opinion is, that the male descendant of 
the remoter ancestor shnii inherit, and not a descendant through females of a 
near ancestor. If the family had been shown to hare continued in the observance 
of the natural law and iiaages, namely, those of Mithtla, the rule of inheritance, 
as established in that province, must have been followed. By the disuse of them, 
and adoption^of the riiatoins and laws of Bengal, and employment of priests of 
this province in religions riles, the family was conridered tv have adopted Bengal 
for its country in all matters. 
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subject to division, and to have been the joint property of the four 1801 . 
brothers. Witnesses brought ta prove that the deceased made a 
verbal gift of the whole on the night before his death, to the defen- Rajbnlnbh 
dant, were contiadictory as to the fact; independently of showing, Bhooyan.e. 
that the deceased was then not of sound mind. The Zillah Judge 
put the case to his pundit; Ist, if a coparcener in a joint here-nets De. 
ditary zerainduree die, leaving a wife, two unmarried daughters, 
and three brothers; and the widow and daughters claim a share of 
the zcraindarec, in his right: are they entitled to any, and what share? 

2nd, supposing that the deceased, the eldest brother, in the night 
preceding the morning of his death, made an oral gift of the zemin- 
dnree to one of the brothers (the defendant), can such a gift bold 
good?—The pundit, in answer, declared, that of undivided pro¬ 
perty, devolving from an ancestor, each brother was entitled to an 
equal share: that if one brother died, leaving no son, but a widow 
and two unmarried daughters, the widow was entitled to the share 
of her husband: that the gift of an entire estate by an elder bro¬ 
ther, while his other brothers, coparceners with him in the property, 
were alive, was of no effect. Under this opinion, the Zillah Judge 
decreed to tiie plaintiff, as widow of the deceased, a fourth share 
of the 9 ana zeniindaree. 

In appeal by the defendant from this decree, the Provincial 
Court affirmed it; as did also the Sudder Dewanny Adawlut (pre¬ 
sent J. Lumsden and J. fl. Harington) in a further appeal; ou the 
ground, that no gift of the zemiiidaree by the deceased, was esta¬ 
blished ; and that the widow, as declared by the zillah pundit, was 
the legal successor to the share of her husband, (a) 


P RAN NATH DAS, and others (paupers). Appellants, 


versus 

CALISHUNKUR GHOSAL, Respondent. 


1801. 


Ang. 29th. 


ON the 12th of February 1790, Prannath Das and others sued a, the ms- 
Calishunkiir Ghosal, to recover the talook Sealkautee, situated nager nf a 
in a5 ana, 15 gunda division of pergunnah Selimabad. It was seti‘"“* 
forth in the plaint, that the persons of whom the plaintiffs were 
heirs, were joint proprietors of this talook, held in the name of put under 
Gungapershad Das: that in the Bengal year 1186, possession wascoufioe- 
wrongfully taken from Gungapershad, on the part of the defen- 
dant’s father, under pretence of a bill of sale in favour of 
defendant, obtained by duress from Gungapershad; wherefore therior zeuiia- 

dar, for a 

(a) The alleged gift not having been .satisfactorily proved, and the deceased not balance of 
being of sound mind at the time it was stated to have been orally made by him, revenue ; 
the case resolved itself into a simple one of inlieritanre; and the widow was no which, 
doubt entitled to tl» succession, according to the Hindoo law as received 
Bengal (ymMre PciAama, Ch. II, Sec. 1, § 20). other mode 

The gift of an entire estate by one of several coheirs to another of the colieim, pfdiscbarg- 
would certainly be of no effect as far as it concerned the shares of other copar- it» he 
ceners; and, in this limited view, the opinion of the pnudit of the Zillah Conn ueciited a 
was correct Rut the gift, if really made by a person of sound mind, would conveyance 
have Item effectual as far as concerned his own share {Jimutn Vahana^ Ch, 2, ta> 
Sec. 30 and 31. JagaiMiUh,'VoL 2, p. 58 sad 216). took to 0, 
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ISOI. plaintiflTs sued to recover, on tlie ground tint there had been no 

■ - — legal conveyance of their property. 'I'he defendant in his answer, 

(thelemin-pleaded, that the talook was sold by Gungapershad, of his (Gun- 
^"’’^"^^'gaper.shacfs) own fiee will, for the sain of 301 rupees; that, the 
voliintari- plaintiff * ancestors were never sharers in the talook: that the 
ly. but defendant had held undisturbed possession, uiider the conveyance, 
without any for ten years. I'he .liMge of the Zillali Couit passed a decr«*e for 

the plainiiH's. on the lOlh of January 1795, on the grounds, that 
from the the persons of whom tlic plaintiffs wetc heirs, appeared to have 
other been sharers in the talook. with Gungnpersha<l; that the sale was 
sharers; unfair; and that, at all events, one sharer ooold not have sold 
eier a»ow- assciit of the Others. The Piovinci.ii Court of Dacca 

td B. to reversed this decree, and dismissed the claim, being of opinion 
hoId|H>s- that the plainttfis had not proved cither the duress alleged by 

distiirhed”" ‘'*'ccstors were shareis in the tidook. 

foVten*' An appeal front the above decision having been Inoiight to tbe 
years. In ladder Dewantiv Aduwlnt, this Court considered the f.tcts of tho 
a suit a- case to be as follow.s ; I he talook Sealkantee was, till the Bengal 
aftMilIis 1I’^l'l in the name of Gnngapersliad Das, with whom 

yeriod/Vor (*-l'®’igh the respective shares were nnc<-rtitiii) there was sntriiMenr. 
the reoovc'ffreitnd toconclitde that the ancestors of the npiiellanis wercshai ers; 
ryoftheta-and was at that time managed by (Jiingapcr.shad. Jynaiaen 

irmunTthat ^^*^***^’ respondent, was mokhtar-kar, or manajer of 

the con- dirisicm of pergnnnali Selimal'ad. in which the talook is situ- 

vevame at<-'d, on the part of the heirs of the deceased zeniimlar, or .«.iipcriov 
Y* void,as landholder, llamsantoos Mokhnrja, the peisoii in cliaf''e of the 

fonfiiud Gungapc-ishad in the stocks, in 
executed hy te zeiiiinnaree ciitcherry, lor a liulancout rcventie due on account 
one only ofO* the talook in question. While Gnii2.iprrsh.id was tints in con- 

SsS;’,. '"‘’‘f "f sale for Hu-talook, inf.., „„r of 

iL..., r“PO"*of. for the sum of ijul rupees; which sum w.>s paid 
Adawlnt *0 a receipt given by him for the amount. On the same 

lieierniiiie, «ay the amount was tiomanded, and received from him. as the 

an opinion '** ‘'“ereiHl. 1 lierc was no evidence of duress, with respect to the 
of iJiffT ^tcution ot the conveyance; for it appeared that, with a view to 

IK i n. 1“'7° T of his own 

under the ***"• «**. without the knowledge and assent of the other 

conveyance ®‘‘^ers, at the instance of the M,>k/u„r kar's people. 'J’lie pre.sent 
» good. set tlie sale was filed ten yeats \her the date of the 

7:S„T-'nes'‘Tf I--- « 

complaint. Il.e Sadder Dewannv Adawlni, pnltiioMhc cise to 
^^umd'u'r'"'"'™'' !'■?' “''‘ilher.he’eouveyauee 

relr7^0 ’ l>™l''<l<i<l from being heard ot^bw h, 

•lealh ai.d thfJppStrioUI"'' *'"*'''• 

lapse of tea years^'m 7,„r hovlag preferred one fill after Ibe 

peiied without any suV7etV;r»<^l\X' olwt 
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recovered by them, by reason of the conveyance being invalid ? I80r. 

The answers returned to these questions were as follows; 1st, if - 

Gungapershaud, talookdar, had the entire management of the|^*““*^b 
talook registered in his name, and, being unable by any other 
means to liquidate a balance of revenue due to the zemindar, did,kurGhosal. 
in a time of distress, being in confinement on that account, execute, 
without the assent or presence of the other sharers, a deed of sale 
for the talouk, to discharge the balance; under such circum¬ 
stances, the deed of sale is valid in law. For a passage of Vy&m 
declares, ‘ Even one sharer may make a gift, mortgage, or sale, of 
immovables, in a time of distress, for the benefit of the family, and 
especially for religious purposes. ‘2nd, it appears from the second 
qiiestidti proposed, that Gungapershad lived a long time after the 
execution of the conveyance; that he did not prefer any suit res- 
l^ecting it in any Court; and that the other sharers did not prefer 
any suit for more than ten years ; so that the respondent, with 
their knowledge, held undisturbed possession of the talook, under 
the conveyance, for the above period. Under such circumstances, 
the claim ofGungapershad's heirs or of the other sharers, cannot 
DOW be heard. 

According to the above opinion of their pundit.«, the Sudder 
Dewaniiy Adawlut fpresenl .1. liUmsden and J. H. Harington,) 
considering that, under all the circumstances of the case, the con¬ 
veyance executed by the managing partner was valid, and that the 
claim for recovery of the talook was not maintainable, aflirmed tbo 
decree of the Provincial Court, (a). 

(a) 'file suliject of alienations l>y one of sevcr.il coparrenera vitliont consent 
of the real, is adverted to by Jimnta Xahaua (Cb. 2, § 27,) and treated at more 
length in Jugntinath's Digest, (Vol. 2, p. .'iC and 215.) The opinion of the last 
mentioned rninpiler, anil of aulbors (|Uoied by him, on the general question of 
sneli alienations, decidedly is, lliat the sale or transfer is valid so far as concerns 
the scllei’sown share, but not so fur the shares of Ids coheirs, who were not con- 
si'titiiig. Jimuta Vti/tam is not equally explicit: but it does not appear from 
his text, or from the ohserrntioiis of his commentator, that iiis doctrine can be 
understood as going any fiirilier than to maintain the validity of a sale or aliena¬ 
tion by a father of a family, for the whole patrimony, without cunsciit of his 
sons; or by a coheir, fur bis own share of the inheritance, without the assent of 
his GO])arcciiers. 'J'his remark is here made, because the authority quoted by 
the law officers, viz. a iiassage of VyAna, might be understood in a more exten¬ 
sive sense than it can safely be taken. Modified, however, as the opinion of the 
law officers expressly is, hy the circumstances of the Case, the single parcener 
who made the sale in qiiesiiou haring been sole manager of the talook on behalf 
of himself and roiicirs, and registered singly as owner of it, and having sold it 
for the liqnidaiiun of arrears of revenue due from that very talook, for which 
too the land itself was answerable, and the coparceners having acqiiicsred in his 
art by their silence during a period of ten years, that opinion as to the validity 
of the sale appears •iiiobjeetioiiiible. The law rerognizes the family arrangement 
by which one brother takes entire possession of the patrimony, and conducts the 
aifairs of the family like a father. {Jimuta Vahana, Cb. ,‘l, Sec. i, § 15.) In 
Ibis case, one. of the copareeners having dune so, and being the recorded pro¬ 
prietor and ostensible manager of the estate, and having sold it not for his own 
benefit, but for the discliargc of the revenue for which it was auswerahle, must 
be considered to have made the sale on the part of his coheirs, as their agent and 
rc|ircscntative. 

It should be observed, that the mode of coofioement, which appears to have 
been practised in this intance, was no unnsnal exercise of authority by a superior 
landholder at the remote period when the transaction took place; but has since 
l^n effectually proluhtted. . 
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1801. GHOLAM HUSUN ALI, 

" versus 

July 20t1i. zeINUB BEEBEE (on the part of her son Himm ot Ali, a minor). 

Respondent. 

OM son^o^ February 1796, a suit was brought on the part of 

a deceiu^ Himmiit Ali, against Husun Ali, in the Ziilah Court of Mymunsing, 
Moobum- for a half share of kismut 5 anas, 12 gundas, pergunnab Seriaul, 
miidan a- the zemitidary of the late Gholam Jafur Ali: of whieh the annual 
fher*«»n"”” Stated at 20,000 rupees. 'I'he plaintiff sued as son of 

for Lalf of deceased, and as heir to his estate jointly and equally with the 
his estate, defendant, another son by a different mother. The defendant de- 
tlie Siidder nied that the plaintiff had any valid claim; alleging, that he was 
not the son of Jafur Ali; and that his mother, Zeinub Beebee, was 
consider married to Jafur Ali; and further, that Jafur Ali had assigned 
thatthe his zemindary to the defendant’s mother Zeboniiisa, in lieu of 
plaintiff, dower, at the time of their marriage, by a deed of marriage settle- 
decBMedby then executed. The Ziilah Jud^, considering it proved 
a slnvegiri, evidence in the case, that the plaintiff was the son of Jafur Ali, 
and tbe dc> and equally his heir with the defendant, gave judgment in his 
fendant, favour for the share claimed. 

^eued by defendant appealed to the Provincial Court of Dacca, 

his wife, ^chiefly on the ground that no attention had been paid to the mar- 
were heirs riage settlement of his mother, the deed containing which he filed 
in an equal ju Court. This deed, it should be observed, bearing date the 18th 
iff ^fe a-^ November 1774, specified the dower of his mother Zebonnisa at 
■edhadset- 300,000 gold mohurs, a third exigible immediately, and the remain- 
tied on theder mowujjul, or delayed; and assigned to the wife, *' in lieu of 
mother dower, all property, of whatever sort, which the hus- 

dowcr of possessed or might possess thereafter.” The Provin- 

300,000 cial Court considered, that the deed of settlement was proved by 
pid mo- evidence taken respecting it; that, as the wife was actually mar- 
at ried, and the marriage consummated, it was valid, notwithstanding 

death (be- ^^® ^i^® ® ^^® "carriage illegal: that the wife 

fore her was entitled to claim under it a mehr-i-misl, or appropriate dower; 
buiband) which species of dower, however, the Court considered indefinite : 
mandabie deed, the estate might go to the wife for dower; 

byherbeirs.^^®S^ ^^® P^irties would have shared equally as 

The bus- sons of Jafur Ali; that, on the wife’s death, her estate (viz. the 
band, one dower due) was divisible among her heirs, one of whom was her 
heira'’'^bi ' ®*^d that, in tiie course of legal distribution, 11 anas 

10 anasof ^®^1 ^ ^^® defendant, viz. 6 by succession to his mother, and 5 to 
ber proper- his father and grandmother; and 5 to the plaintiff, by succession 
his father and grandmother. The Provincial Court accordingly 
due),"and ®®^®®ded the Ziilah decree, and adjudged 5 anas of the estate to 
tbe defen- the plaintiff; with costs payable by each party, 
dent, her In appeal against this decision to the Sudder Dewanny Adawlut, 
various objections were urged, the principal of which were, that 
anitttthcre-^^® '"Other of the appellant was not the fifth wife, as the four slave 
fore,’of tbe $rirl6 (including the respondent’s mother) were not married to the 
dower,were father, and the evidence brought respecting this marriage did not 
now de- pro«'e it; that the mother of tbe appellant was entitled to demand 
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th« whole of the dower. The respondent, on the other hand, who 1801. 

was also dissatished with the decree, insisted, that the mother of - 

the appellant, as beins a filth wife, ami therefore not legally niar-' 
ried, was not entitled to any dower whatsoever. fend«n/*" 

And it should be observed, with respect to the evidence to the from the 
marriage of Jafur Ali to his four slave girls, that two persons were pateraal 
brought to prove it, who deposed, that one morning Jafur Ali gave®*^*‘*i 
out that he was going to marry these slave girls; that he caused 
betel and pan to be prepared ; that after distributing it, he took wm great- 
some himself, and sent some by a slave into an inner apartment^r than the 
to these girls, with an order to the slave to address, to each of^^****^' 
them, the form of words usual in marriage; and that he returned, 
and said he had done so. dower must 

After considering the proceedings in the case, the f^udderbe Mtutied 
Dewanny Adawlut proposed to their law .officers the followingP“" 
questions, concerning the matters of lawan.sing in the case, which . 
it appeared necessary to determine: 1 st. What forms are requisite the 8 ndd» 
to constitute nekah, or marriage \ 3nd, What proof of such marriage newanny 
is required by law? 3d, Is the marriage of a Moohutnmudan with^‘!‘‘‘’?*“® 
his slave glii legal or not? 4th, Supposing a Moohummudan tO|j|,g|[,^^’ 
have married four .slave girls, and afterwards to have made a fifth iilaindiTs 
marriage with a free woman, is such fifth marriage (the other fourfl*>‘n of 
women being alive) valid iu law, or not ? 5th, Is the JSCaiccn-nama 
or deed of marriage settlement in favour of Zebonnisa valid in^y^ji, 
law, or not? And is such a Kabeen-nama^ by law, and the usage Supposing 
of the country, if the wife be not divorced, binding on the person aMoohum- 
who executed it and his heirs, so as to entail on them a debt equal 
to the amount demandable by the heirs of the wife: or is such , 1 ^^ ~ 

a Kabeen-nama only given to prevent the divorce of the wife, and slave pris, 
is the amoiiiit of it not demandable, if either of the parties die, and and then 
divorce have not taken place? 6 th, If Jafur Ali executed to Zeb-* 
onnisa, at the time of his marriage, (he Aaice/t-rmma abovemen- 
tioneil, and Zebonnisa, without ever having had possession of theriageis 
property of her husband, died before him; can her heirs, after her 8*^1 
death, take possession of the property of the husband, under the 
Kabeen-nama'i and if they lay no claim to possession during ther;„|^,.. (yp 
life of the husband, will his heirs, after his death, take his estate marriage 
by inheritance? or her heirs take it under themarriagesettlenient?w>ili slave 
7th, From the proceedings in tiie case, it has appeared, that Zeb- 
onnisa was married to Jafur Ali, and, after receiving the above 
Kabeen-nama, died before her husband, leaving two sons, Husun Wiiat evi- 
Ali and Aloo Thakoor: that then her younger son Aloo Thakoor dvnee re¬ 
died ; and then Jafur Aii died, after holding full possession mar- 

control of all his property to the day of his death: that there[;HgeiD 
were living at the time, Husun Ali, his elder son: Wuiee Niamut,Moohum- 
his mother; Zeinub, Gungea, Shubboo, and Fulanee, four slave ““dan law. 
girls of Jafur Ali (married to him according to the respondent’s 
statement), and Himmut Ali, son of Jafur Ali by Zeinub, the slave 
girl abovemeiitioned : that Wuiee Niamut afterwards died. Who, 
therefore, at the demise of .lafur Mi, were his lawful heirs; and in 
what manner would his estate be distributed ? And supposing 
Wuiee Niamut to have been one of his heirs, to whom would her 
share fall at ber demise I And if the marriage of the slave girls 
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with Jafur AH be a point essential to the law of the case, ihe/ti/wa 
should state the law in either case, of its being proved, or not 
proved. 

Ihe answers given to these questions by the law officers were aa 
follow: ist. To constitute marriage there should be the reciprocal 
expression of ejaub-o~kuboolf declaration and consent; the man 
should say, ** for such a dower, 1 have received such a woman in 
marriageand she should say, “ i have agreed to it," or the 
woman’s vakebl should say, for such a dower I have given such a 
one to be the wife of such a one.” and the roan’s vakeel should 


say, “ on the part of such a one, I have consented.” It is re'iuired 
that there be two free>men, of sound mind, of foil age, and of the 
Moohummudan faith, or one man and two women with the same 
qualifications, present at the ceremony, to hear the mutual de¬ 
claration. Ihe preparing of sherbet and betle leaf, and giving 
the same to the bridegroom and bride, and distributing a portion to 
the persons present, are forms not requisite in law to the cere¬ 
mony of marriage. 2nd, In testifying to a fact, it is necessary, in 
general, for the witness to have personally known it.' But in 
questions of genealogy, marriage, and certain other matters, hearsay 
may suffice: provideil the witness have the means of knowing the 
fact correctly, from general local report, or p.articular credible com¬ 
munication. 3d, The marriage of a Moohummudan with his slave 
girl is inefiectual and not binding: for lawful enjoyment, such as 
is obtained in marriage, accrues equally from the embrace of a 
slave girl. Modern lawyers have, on prudential grounds, held 
marriage with slave girls to be advisable; because a slave girl, in 
the legal acceptation, should be one taken from foreign infidels, 
or the offspring of such a one. With respect to ostensible slave 
girls, bought, in times of scarcity, at a low price, from Moohummu- 
dans or infidel subjects, and kept for concubinage, there is a doubt 
as to the legality of their embrace; wherefore marriage with them, 
'to ensure the lawfulness of it, has been held preferable. 4th, 
though there should be proof to the marriage of Jafur All with 
his four slave girls: his marriage with them, if they be really slave 
girls, is not binding or valid. Therefore his marriage afterwards 
with a free-wotnan, would, in fact, not be a fifth marriage: and 
this marriage, notwithstanding the other four women be alive, will 
be valid and legal. Supposing, however, that, the four girls were 
not legally slave girls, but only commonly so reputed, then the 
marriage with them would be valid; and the marriage with the 
free woman, being a fifth marriage, not valid. But in an invalid 
marriage, dower is due after consummation: and in such case, 
which ever is the smaller of the mehr-i-misl or appropriate dower, 
and the dower appointed by the husband, that the husband should 
pay. The son of an invalid marriage has his parentage established, 
dth, the Kaffeen-nama 6f Zebonnisa, free woman, is authenti¬ 
cated by the evidence of the naib cazee and other witnesses: and 
the amount of dower, specified in such a deed, is, after consumma¬ 
tion, due in toto, if the husband have not previously divorced the 
wife: and should be demanded at divorce, or on the death of the 
husband. It is payable by the husband, like other debts, on the 
demand of the wife, or her heirs: after the husband’s death* his 
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heirs should pay it out of his estate. 6th, in the Kabeen-nameh, 1801 . 

executed by Jafur Ali to Zebonnisa at the time of their marriage, ---— 

two things are specified: one, the sum of dower payable by him; Ghoiam 
the other, that he gave every thing he possessed, of whatever sort, Ibisiiu Ali,~ 
in lieu of ** part of the dower.” Now, this last being a stipulation of 
one thing in exchange for another; and, how much “part of the 
dower” might imply, being unknown; the latter stipulation is of 
no avail; and the wife does not take under it the property of the 
husband. But the wife, or her heirs, can claim the appointed 
dower from Jafur Ali, in his life; or from his heirs after his death. 

Therefore, after the death of Jafur Ali, his heirs had a right to take 
possession of his property: but the heirs of Zebonnisa, should, 
by obtaining an order from the ruler, cause that property to be 
sold, and take from the proceeds the dower due; or, with the 
consent of the heirs, should take possession of the property, of 
which the dower-debt absorbs the whole. 7th, as Zebonnisa 
died leaving two sous, Husun Ali and Aloo Thakoor; and a hus> 
band, Jafur Ali; her estate, that is, the dower due, would be 
divided into 8 parts, three of which would go to each of the sons,, 
and 2 to the husband. On the demise of Aloo Thakoor, the three 
shares, his due, would go to his father Jafur Ali. Therefore, 
the five parts which fell to Jafur Ali, would be deducted from 
the sum of dower demandabie from his estate. The other 
three shares of the dower, or 6 anas of 16, would be the right 
of Husun Ali. And as Jafur Ali died, leaving heirs, an eldeht son, 

Husun Ali; a younger son HiramutAli; a mother, Wulee Nia- 
mut; and Zeiimb, claiming as a wife; in such case (supposing. 

Zeinub to be a wife) the estate will be divided into 48 parts; of 
which 17 will go to each of the sons; 8 to the mother; and 6 to 
the wife. Supposing Zeinub not to be a wife, the e>tate will be 
divided into 12 paits, of which 2 will go to the mutlier, and 5 
to each of the sons. But the sum of dower specified in the deed 
of marriage settlement being immense, after deducting 10 anas of 
16 still there will remain more than a lack of gold moburs, the 
right of Husun Ali; so that dower-debt, which must be liquidated 
before there can be any division of heritage, will absorb the whole 
estate. Ot‘ tiie two parts of the estate due to Wulee Niamut, equal 
shares would fall, at her demise, to Husun Ali and Himmut Ali. 

Under the above futwa^ the Court considered that the re-opon- 
dent, as the son of Jafur Ali by Zeinub a slave girl, was entitled 
to inherit as other sons; and that, had the estate of Jafur Ali 
been divisible among heirs, Husun Ali and Himmut Ali, as his 
sons, would have been entitled each to take'5 shares of 12; and 
to divide between them the remaining two shares, which would 
have fallen to Wulee Niamut, as being her grandsons: but as the 
share of the dower which was demandabie from the estate, and to 
which the appellant was heir, absorbed the whole of it; and claims 
of dower must be satisfied before partition of heritage: the Court 
determined (present J. Lumsden and J. H. Harington), that the 
claim of the respondent to a share of the estate by inheritance from 
his father, could not be admitted. Judgment was therefore passed, 
reversing the decrees of the Zillah and Provincial Courts; the ap¬ 
pellant being at the same time enjoined to afford a maiutenauce to 
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the respondent from the estate. And the appellant having denied 
that the respondent was a son, or heir ot the father, was not 
allowed his costs; but, in all the Courts, they were made payable 
by the parties respectively- (a) 


ISOt. 


Aiig. 14 th. 


RIUSXUD ALT, Appellant, 
versus 

KHOORSHEED BANCO, Respondent. 


At the suit KHOORSHEED BANCO, widow of Hosein Ali, brought this 
of a widow in the Ziilah Court of Clnttagong against Musiiuti Ali (brother 

bSerof her husband) for the property, real and personal, left by her 

hrrhus' husband, under a deed of gift in lieu of dower due, stated to 

band, for have been executed by the husband in her favour. Tiie defendant 
her hus> pleaded that the deed stated by the plaintiif, containing this gift, 
tide under not genuine; that the plaintitF ha<l no title to any part ot the 
a deed property claimed, for she had executed a deed relinquishing all 
makings claim to dower; that, at all e\erits, even if the deed of gift were 
she would not be entitled to any property acquired by 
properry In subseqiierit to the date of it. In reply to this, the 

lieuofdow.plait:tiir appears to have insisted, that she was entitled to the 
er, adjiidg* whole propel ty, as well that acquired after, as before the date of 
ed. that the (be gift; on the ground that such pait of the land as was subse* 
quently acquit ed, was bought by her husband with the money of 
take iiadcr her dower. 

this deed ail Two deeds were brought forward by the plaintiif; the first a 

Kabeen-nnmn or deed of marriage settlement, with the seal and 
by^ebus. of Hoscin Ali, and attested by five witnesses ; reciting, 

band at the that the dower of Khoorsheed Banoo had been settled at 700 gold 


date of it; mohurs, and 1,000 rupees; a third payable immediately, and the 
*“‘^*'"***• remainder not exigible during the continuance of the marriage; 
Bubw^nrat- stipulations, one of which was, that “ the property 

lyarquired, Hosein Ali tiien possessed, and might possess thereafter, was given 
bad n rightin lieu of the dower ” The date of this deed was torn and ille- 
to ^are aa ; but the date of the marriage was mentioned in it as the 
A*dMd ad- of April 1768. 'Ihere does not appear to have been any 
mitted, in evidence forthcoming as to the execution of this deed. The second 
conformity was a deed ot^\h(hiheh bil iwuz) the date corresponding with the 
with the 25th of September ! 768, assigning to Khoorsheed Banoo, iu lieu 
Uie'"aw*offi-®f dower specified in her marriage settlement, the whole of 
cers,on the the property Hosein All possessed, of whatever description. Thw 
testimony deed bore the seal of Moohiimmud Kudul. cazec, before whom it 
whoM 8^^ purported to have been executed; but there was no attesUtion of 
was Affixed witnesses, nor signature of the person who executed it. 'I'he 
to it foot aborenamed cnzee^ however, and the person who drew the deed, 
bis signa- deposed in Conrt, that it was drawn in the presence of Hosein 
of*Tbe*°^ Ali, at his desire, and sealed, on his acknowledgment of the con- 
motnuhee tents. The evidence of other witnesses for the plaintiff went to 

who drew principles on which tlic law opinion in tliis case is grounded, will be 

it; though found in the Ilednyn (Vul. 1, p. 72, 74 , 84, 68 , 146 and 156 } ; and, on the 
there were gabject of the distribution of the inheritance, in the Sirajiyyah. 
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proi'e, that part of the landed property of the deceased (the title ISOi. 
deeds for which were dated after the Hibeh-nama) was purchased 
with money of tire plaintiff; but it should be observed that this 
evidence was not clear or consistent; and the title deeds were in witnos^.. 
the husband’s name. On the part of the defendant a deed was Another 
filed, purporting to have been executed by the plaintiff, relinquish- deed (of 
ing all claim under the head of dower, in consideration of three 
gold inohurs received from the defendant’s mother. I'his was to which 
evidently an improbable deed; was denied by the plaintiff to be the above 
genuine: and was not pro\ed. The Zillah Judge, after taking 
opinions from his law officer, considered the second deed pro» b^t to the 
duced on the part of the plaintiti sufficiently established; and on execution 
the ground that, under this, she was entitled to the property be* of which 
longing to the husband at the date of it; and to the lemaining^^^*^ 
immovable propei ty, as having been purchased with her money, a qujgfjp 
decree was passed in her favour; which in appeal to the Provincial ^roof, pro- 
Court of Dacca, was affirmed. vicled.tbat. 

In appeal by Musnud Ali from the above decisions to the Sudder j" lieoof 
Dewanny Adawlut, it was insisted, 1st, that the proof to the 
Hibeh-nama was not legally sufficient; 2 nd, that the evidence to should take 
the purchase witli money of the respondent, was not credible: forali the pro- 
nothing had been alleged respecting it at first, the claim having P®‘'jy 
been rested altogether on the above deed. After considering the 
proceedings, the Couit delivered them for tlie perusal of their lawsessed, Md 
officers, to whom the following questions were proposed; 1 st, is the might pos- 
Kaheen-namay purpoiting to bear the signature of Hosein Ali, 
and the attestations of five witnesses, a legal and valid deed of mar- 
riage settlement according to the Moohummudan law, supposing declare, 
the execution of it established^ 2 nd, is the Hibeh-nama, pur-that this 
porting to bear the seal of cazee Kudul. but without any ^““*** 5 °“*^ 

of the donor, or of attesting witnesses, a valid deed of marriage 
settlement, supposing the execution thereof, on the declaration of property 
the donor, to be established by the evidence of the cazee whose possessed 
seal is affixed to it, and of the moonshee, who, by order of 
cazee, drew it np? .')rd, supposing either of the deeds abovemen- 
tioned to be legal and valid, is the wife, in whose favour such deed 
may have been executed, enttied thereby,under the Moohummudan 
law, to succeed, on the death of her husband, to the whole of 
the estate left by him, real and personal, whether acquired before 
or after the execution of the deed, to the exclusion of other heirs; 
or, if not to the whole, is she entitled to any part; it being ob¬ 
served, that, at the death of the husband, there were living, besides 
the widow, his minor son, his mother, and his brother? 4th, if, 
of the persons ahovementioned who survived the husband, the son 
and mother have died; and consequently the surviving heirs are 
the brother, and the widow (possessing the Hibeh-nama), to what 
share will the widow be legally entitled by inheritance < 

The answers given to the above questions were these; 1st, if it 
be proved on the evidence of the attesting witnesses, that Hosein 
Ali, in their presence, declared the sum stated in the Kaheen-nama 
to be due from him to his wife; and that the Kabeen-nama was 
executed on such declaration; it is without doubt a good and 
legal instrument. 2nd, though the Hibeh-nama be contrary to 
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1810. the usual from of legal instruments, as not bearing the seal or sig* 
" nature of the donor, and having the cazee’s seal affixed without 

Moanud his signature, and having no other witness; yet, if the acknow- 
Khoonh d of the donor to the gift of the property stated in the 

"°deed, be proved by the testimony of the cazee whose seal is affixed, 
and who is one witness; and by the evidence of the person who 
drew the instrument; the gift will be valid. 3d, supposing either 
the Kabeen-nama or Hibeh-natna to be valid, which last moreover 
contains a gift by the husband to the wife of the whole propeity 
possessed by him, in lieu of dower, the wife will take the whole 
property movable and immovable possessed by him at the time, 
in lieu of the dower-debt, to the exclusion of heirs. The KaJbeen- 
nama specifies a gift of property then possessed by the husband, 
and of property he might thereafter acquire: but the gift of pro¬ 
perty then nonexistent is not good in law. But the circumstance of 
existent and nonexistent property having been coupled together, 
will not invalidate the gift of the propeity then exfsting. The 
property acquired by Moohummud Hosein subsequently to the gift, 
will be thus divided among the heirs, according to the Moohum* 
mudan rules of di»lribution; viz. first, such property being divided 
into 24 parts, the widow Khoorsheed Banoo will take 3: the 
mother 4; the son 17. On the son's death, 1 share falls to his 
mother Khoorsheed Banoo; 2 to Musnud Ali, his uncle. Hence, 
supposing the property hereditable and divisible, and the heirs no 
more than above stated, then, of the whole property acquired by 
Moohummud Hosein after the gift, divided into 72 parts, the widow 
Khoorsheed Banoo would take 26; the brother Musnud Ali 46. 

Under this futwa the Siidder Dewanny Adawlut determined, 
(present J. Lumsden and J. H. Harington), that the deed executed 
by the husband on the 25th of September 1768, and settling on the 
wife by gift in lieu of dower due, all the property he possessed, 
was a valid instrument, and that in virtue of it, the widow (or 
respondent) was entitled to take the propeity then possessed by 
her husband, to the exclusion of heirs; that, of his property ac¬ 
quired subsequently to the above date, and belonging to him at 
his death, 26 parts of 72 should go to the widow by right of in¬ 
heritance, and 46 bv the same right, to the brother, or appellant. 
A decree was passed accordingly, amending the judgments of the 
Courts below; and directing, that the widow (or respondent) should 
have possession of the part of the property to which her title was 
declared, as above related, by virtue of the deed, and by inheri¬ 
tance, with an account of mesne profits, (a) 

(a) The maxim, that a thing not existing cannot be a subject of gift, will be 
found in the Hedaya, vol. 3, p. 295. 

The distribution was according to the rules of inheritance: a widow taking aq 
eighth, if there be children; and a mother a sixth if there be children ; and a 
third if there be none, nor brother and sisters. SiraJiyyaA, p. 4, aud 8. The 
reasduc went to the male heir as sole residuary. Ibid, p. 10. 
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MEER ALEEM ULLAH, Appellaiit, 1801. 

versus —— 

ALIF KHAN, Respondent Sep*- 

ALIF KHAN brought this suit agaiuEt Aleem Ullah in the Zillah 
Court of Behar, in July 1794, corresponding with the end . oClMd. 
Srawun of the Fusslee year 1201, to recover the mouza Kuleedyamadebyan 
** nuzuree and altumgha mehalt* alleged to be the right of the agent on the 
plaintiff by inheritance from his late father Fehumdad Khan. The P"'^"^ 
defendant pleaded, that the mouza was his by purchase; Ibr, 
the demise of Mohabut Khan, the plaintiff*s grandfather, it fell to in Moo< 
his two sons Fehumdad Khan, the plaintiff's father, and Bakir hummudsn 
Khan, his uncle; that Fehumdad Khan, in 1190, fell in balance 
for the revenue of his half, and Jumeut Khan, constituted attor- 
ney on his part, sold his moiety to one Bhuwanipershaud for 301 ceeded 14s 
rupees, from whom the defendant bought it, at the same price ;powen: 
that the other moiety was sold to the defendant in 119*2, by 
keerdad Khan, son of Bakir Khan. The Judge of the Zillah Court, 
on the ground of its appearing to him from the evidence adduced, nd^nncy ' 
that the entire mouza was the property of the plaintiffs father; of price : 
that one moiety was legally transferred, on the part of plaintiff’s from 
father, by a hye-hil-vtufa sale, to Bhuwanipershaud, and pur<,(,^p"oggl 
chased from him by the defendant; but that the sale of the other collusion 
moiety, made by Fakeerdad Khan, was invalid, inasmuch as he, between tbs 
Fakeerdad Khan, had no right to sell it; passed a decree,ad- 
judging to the plaintiff the recovery of this moiety, with malikana, 
or proprietary profits, at the annual rate of 165 rupees, for the 
Fusslee yoATS 1202 and 1203. 

In appeal to the Provincial Court of Patna (before which Court 
some further evidence was taken) the Zillah decree was amended, 
and a fourth of the mouza only (viz. half of the above moiety) 
adjudged to the claimant, on the ground that the moiety sold by 
Fakeerdad Khan, was the joint right of him and Fehumdad Khan ; 
that he might dispose of half of it; but the other half must go to 
the claimant. 

The case having come before the Sudder Dewanny Adawlut 
in a further appeal, the facts, in detail, appeared to the Court 
to be these: The mouza in question was purchased by Mo- 
babut Khan, on whose death his sons, Fehumdad Khan and Bakir 
Khan jointly succeeded to it: and on the death of Bakir Khan, 
his two sons, Himmut Zeinan Khan and Fakeerdad Khan, suc¬ 
ceeded to his share in it. The mouza all this time was a joint 
undivided propeity. The annual kuboleut^ or engagement for 
revenue, was sometimes in the name of one sharer, sometimes of 
another. In 1188, it was in the name of Himmut Zeman Khan: 
in 1189, in that of Fakeerdad Khan ; and in 1190, in the name 
of Fehumdad Khan ; and Jumeut Khan was security, on his part, 
for the stipulated revenue, to Aleem Ullah on the part of the 
provincial aumil. To this Jumeut Khan, the security, Fehnmdad 
Khan executed a general power of attorney (motluk vakalut* 
namaht) empowering him ** should he have any balance to pay as 
security, on account of revenue of the mouza, to sell a portiou of 



56 


CASKS IN THE SUDDER DEWANNY ADAWtUT. 


1801. it, sufficient to realize the balance." At the end of 1190, there 

-was a balance of 176 rupees due on account of the moiiza : anti 

for 1189, (in which year the kubohut was in the name of Fakeer> 
Ai;r if Y-- dad Khan, and Fehuindad Khan was security) there had been a 
balance of 104 rupees. Aleem Ullah therefore had a demand 
against Fehumdad Khan, altogether, of 280 rupees. Jomeut 
Khan, under the power of attorney from Fehumdad Khan, in the 
month of Rumzaun 1190, executed deeds of mortgage and condi¬ 
tional sale (hye-bil-wufa) for half the mouza, redeemable within a 
year, to one Bhuwanipershaud, for the sum of 301 rupees. Within the 
term of these deeds fehumdad Khan died ; the money was not 
repaid : and the sale having became conclusive, Bhuwanipershaud 
entered on possession : and, in the succeedinsr year (1192)sold the 
moiety for the same price of 301 rupees, to Aleem Ullah the appel¬ 
lant. On the death of Fehumdad Khan, at which time there was no 
intelligence of Alif Khan his son. who had entered into foreign mili¬ 
tary service, his brother's son, Fakeerdad Khan, held the remaining 
half of the mouza; and, soon after, sold it to Aleem Ullah, on the 
part of himself and his brother, for 1,201 rupees; from which time 
the latter held possession. In 1201, Alif Khan, son of Fehumdad 
Khan,made his appearance, from Madras: and in 1202, hied the 
present suit, for recovery of the whole mouza, against Aleem Ullah. 
And after tiie suit was commenced, Aleem Ullah executed a sale 
of the whole mouza to one Bhukoo Pande for 2,501 rupees, with 
an agreement that other lands should be assigned in lieu of them, 
equal in value to the price stipulated, if judgment went finally for 
the claimant. 

These being the facts, the following questions were proposed to 
the Moohummuilan law officers, respecting the law of the case as 
applicable to the deeds of conveyance, of which the validity was 
denied by the appellant, who insisted, generally, that the 5ye- 
bil-wufa conveyance was invalid. 1st, considering the circum¬ 
stances stated, was the hye-bil'Wuffa sale, by Jumeut Khan to 
Bhuwanipershaud, under the power of attorney fri>m Fehumdad 
Khun, valid or not X and by reason of the nonpayment of the 
amount within the term specified in the deed; did or did not the 
lender, at the expiration of the term, acquire an absolute proj^erty 
in the moiety of the mouza 2nd, after the death of Fehuindad 
Khan, at which time his son Alif Khan, was not forthcoming, were 
Fakeerdad Khan and Himinut Zeiiian Khan, his brother’s sons, and 
co-sharers with him in the mouza, at liberty to alien the whole 
remaining moiety of the mouza 1 aod is the deed of sale by Fakeer¬ 
dad Khan to Aleem Ullah, valid or not Srd, was Alif Khan, after 
making his appearance and preferring his claim in 1202, entitled 
to obtain any shari of the mouza ? and, if so, what share can he 
now claim I 

The answ ers given were these; The first sale, of half the 
mouza, made to Bhtiwanipersiiad by Jumeut Khan, as attorney on 
the part of Feliutiidad, is invalid, on several grounds : 1st, accord¬ 
ing to the power of attorney, the surety was empowered to sell so 
iniicl) of the mouza as should he sufficient to cover the balance 
which might arise. Therefore he ought to have sold a fifth, or a 
sixth part of the mouza, sufficient to pay the balance of 1190; 
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and not to have exceeded such proportion. 2Dd, The sale of this 1801. 

moiety for 301 rupees, is a sale at gross inadequacy of price - 

(ghubun-i-fcAiih)\ for the sale of the otlier half, by Fakeerdad 
Khan to Aleem Ullab (and from him again to another person, Khan, 
since this suit commenced), shews, that a moiety of the mouza was 
worth more than 1,000 rupees. According to Moohummud and 
Yusof, an agent on the part of another cannot sell at gross inade¬ 
quacy of price {noksani-fahiih). Indeed, according to A boo Hu- 
neefa, such a sale, suspicious on the face of it, is invalid, as is 
explained in the Hidaya: and here it is clear that Aleem Uilah 
colluded with Jumeut Khan, to get the half mouza at a low price. 

3rd, In the deed, there is first stipulated an absolute sale: after¬ 
wards, at the end of it» it is additionally stipulated, that, if Uie 
seller shall repay the purchase money within a year, the sale shall 
become void. The author of the Buhr-i-rayik says, such a con¬ 
dition is illegal, except it be for three days only, according to 
Huneefa and Aboo Yusof; but according to Moohummud it is 
legal, without restriction, as a shert-i-khiar, or optional condition. 

The sale from .lumeut Khan, on the part of Fehumdad Khan, not 
having been legal, a right of property did not vest in Bhuwani- 
pershad after the expiration of the term; and he (Bhuwanipershad) 
consequently could not sell the moiety to Aleem Ullah. 2nd, The 
mouza having been the joint property of Fehumdad Khan and 
Bakir Khan, by inheritance from their father: the sons of Bakir 
Khan, joint proprietors of the second half by inheritance from 
their father, could, at their option, without the concurrence of Alif 
Khan, sell their joint half. Therefore the conveyance by Fakeer- 
dad Khan to Aleem Ullah is valid. 3rd, The claim of Alif Khan to 


the first moiety, sold illegally by Jiiiueut Khan, is valid, on the 
ground of inheritance from his father, lie may, by law, under 
a judicial sentence, recover possession of the moiety, refunding 
the sum paid as consideration. 

Under the above opinion of their law officers, the Budder 
Dewanny Adawlut (present J. liUinsdeii ami J. H. Harington) 
determined, that the bye-bd-wufa conveyance of the first moiety, 
by Jumeut Khun t<' Bhuwanipershad (and consecjnently the con¬ 
veyance from him to the appellant) was void by reason of the 
inadequacy of price, and the other grounds stated in the Futwa ; 
and that the respondent should recover this moiety as heir of his 
father. 'I'be mesne profits since the date of the action, receivable 
by the respondent, were about equal to tlie amount of purchase 
money which he had to refund to the appellant: so that one 
demand extinguished the other. Judgment was therefore passed, 
amending the decree of the Courts below, and adjudging pos.ses- 
sion of the nioiety above specified to the respondent, with costs 
against the appellant, (a) 


(ff) In the cause ' Rtisiint All Khan aj^ainst Ramkomar,* decided by the 
Sadder Dewanny Adnwiut on the 4th of Jniinnry 1799, there was a qnestioa 
put to tiie law officers resperting the legality of hye-HUwufa sales, thniigh tliq 
cause, ns it happened, went off on a question as to tlie competency of the agent 
who made the HUmtfa gale in that instance on the part of another. It waa 
stated in the Fntwa then given, that a sale, with optional condition for thieq 
daj's, is good; but for more than three da^-s is not good, according to. Hqneefa 
VOL. 1. 1 
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1802. NEELKAUNT RAI (Soo of Bisiisvnatr Csowday, deceased). 

Appellant, 

Jane 25th* versut 

MUNEE CHOWDRAEN, Respondent. 

Tlie second May 1794, or Jeth of the Bengal year 1201, Manes Chow., 
of three draen brought this suit in the City Court of Moorsliedabad against 
brothers, ((,6 late Bishennath Lhowdry, for 5., 6., 3. or a third share of the 
*''iher**sDd Chunakhali, by right of succession to Hurripershad, 

^ssM^iofT her deceased husband. The abovementioned pergunuah was for- 
an nudivid- inerly the zeniiiidaree of Sheonaraen Rai, who held it till the Bengal 
ed hcivdi- 1183; when he died, leaving three sons, of whom tlie plain* 
tiflF’s husband, Hurripershad, was the second. The three sone 
leaving,be’ held the estate jointly till 1193, when Hurripershad died; leav- 
sides his ing his two brotiiers; the plaintiff his widow; and an unmarried 
bmUiers, "daughter. The plaintiff claimed a third of tlie estate as his heir. 
r'd°uehtrr ^'he defendant, against the claim, set up a deed of gift alleged 
nnmarried. to have been executed by Hurripershad, in favour of his (the 
The yidow, defendant’s) sou Neeikaunt, under date the 7th Aghun 1195, for 
r«iniring "the disputed share of the remindaree, reciting, that the gift was 
takm'hla made to him as son of the elder brother; and stipulating, that the 
share of the donee should support the widow and provide for the marriage 
estate, viz. of the daughter. 1'his purp uted to have been executed on the 
a third : the before Hurripershad died ; and the defendant alleged the 
awoiitTbro- motive of it to have been that Hurripershad, having no son himself, 
theis 'beiag bad taken a ereat affection for the sun of the defendant. The 
equal. plaintiff, in her reply, denied the authenticity of this deed of gift; 

and adduced an Ikrar-nama purporting to be by the defendant, 
under date the 30th of Jeth 1197, admitting her title to a third of 
the estate, her husband's share. Evirlence taken by the City 
Judge as to the execution of the several instruments, proved the 
second; but was unsatisfactory as to the first. On the ground that 
the second, at all events, superseded the first, the City Judge gave 
a decree for the plaintiff, for the share claimed; which decree the 
Provincial Court of Moorsliedabad affirmed in appeal. 

A further appeal was brought to the Sudder Dewanny Adawlut 
by the defendant, insisting:, 1st, that the deed of gift was genuine, 
and the other instrument not. 2nd, that, supposing the deed of 
gift disallowed, it had not been ascertained, whether, by law, the 
plaintiff was entitled to a third share of the estate as heir of her 
husband; or whether she was only entitled to maintenance. The 
Court put the following question to their pundits: If one of three 


and Yosuf; but according to Moobiimnnid, for four days, or even a longer 
period, is good: that, the .sort of sale being prevalent in the country, Moobum- 
miid’a opinion should he followed. 

The intention of the parties, as collected from the tenor of the deed, shears 
whether the bye-M-uiu/a be a sale with the reserve of an option of retractation 
within a limited time, or a mortgage for the security of money lent. A stipn* 
lation for a short period must be considered to mark that a sale was in the coa* 
templation of the parlies; a long term denotes a mortgage, or aeriirity for • 
loan and siirh mortgages in the form of conditional sales are very common, 
and riahtly held valid under the opinion here cited. 

In the present case, the inadequacy of the consideration was a sufficient ground 
for allowing the equity of redemption, under the exposition of the Moohummu* 
du law, that inadequacy of price vitiates a sale by an agent. See Htdega, 3» 32. 
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brothars, living togather and possessing a joint zemindaree, die 1802. 

leaving a widow, an unmarried daughter, and two full brothers, - 

one older, the other younger, than lumself: who is heir to his share 

of the zemindaree, by the law of Bengal i and, on a partition o^aee’cbo^ 

the zemindanee, ie the share of each brother equal X dmen. 

The answer returned was, that if, of tluee brothers living toge¬ 
ther, one die, leaving a widow, and a daughter unmarried, the 
widow takes his share of the estate: not Uie brothers. On a par¬ 
tition of the zemindaree, a twentieth part being first deducted for 
the elder brother, the partition will not be unequal, according to 
the law as laid down in the Dayabhagck. But tlie previous deduc¬ 
tion of a twentieth part for the elder brother, is nut usual in the 
Caliyug, or present age. ’ The Sudder Dewanny Adawlut (pre¬ 
sent H. Colebrooke and J. H. Haringtoit), after receiving this 
vyuvustha, afiirmed Uie decrees of the lower Courts, (a) 


DUUEET SING, Appellant, 1802. 

versus -- 

SHBOMUNOOK SING, Respondent. Sept. 7tb. 

IN September 1797, or Bkadon of the Fusslee year 1204, Sheo- The pro- 
munook Sing sued Duljeet Sing in the City Court of Benares, for of • 
a moiety of the zemindaree right of the talook Jughnee, m per- BeMres*^ 
gunnah Keswar, of wliich talook the annual jumma was stated at died, leav- 
12,730 rupees. The following sketch shews the descent of thehs three 


'a V 

parties: 

RA.MROOJ SING left three sons: 


suns. The 
first son 
died leaving 
s son, the 
plaintiff; 
afterwards 

1. 

2. 

'1 

3. 

Bhoopnarien Sing, 

Premnaraen Sing, 

Dnijeet Sing, 

the second 

died withuiit issue. 

De/t. 

sou died. 

Sheomunook Sing, 
Plf. 

but left two widows, 
still surviving. 

Plaintiff.the 
grandson, 
sues de¬ 
fendant. 


The plaintiff demanded a partition of the talook, and claimed the third 
a moiety on the ground that he was entitled by inheritance to an* 
equal share with the defendant, of the talook formerly belonging^is’ 
to Ramrooj. The defendant pleaded, 1st, that neither the share; and 
plaintiff nor his father had ever possessed any share of the talook, there arc 
and that the plaintiff could not now be admitted to claim a share; 

2nd, that the plaintiff had resigned any claim he might eventually panics, two 
have had. The defendant accordingly produced an instrument widows of 
termed Baz-nama, or deed of renunciation, under date the 4th the second 
Koar 1197, not signed by the plaintiff, but alleged to be in his?”®* 
handwriting, setting forth, that he was confined by the Raja of the^^lnlatiff 
Benares, fora balance of revenue due on account of pergutinahaad de¬ 
fendant 

(a) The passages of Jimula Vakana's DayahAaga, alluded to in the opinion of ** 
the pundiU, occur in Cb. II, Sec. 1,56, IS, end 20 ; and Cb. 3, Sec. 2, § 27; *®“ "y 
aad entirely support the law opinion delivered in the case. 
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1802. Koond, and was released on the defendant’s paying the money for 

-- him, to the Haja; in consideration of which the piaintitt relin- 

inhcri- qyighed all claim to a share, or division, of the talook in question. 
{J''['?L*"“To prove the execution of this, three witnessess were brought, all 
willows rc. servants of the defendant. But they disagreed one with the other, 
ccive main* and the Haja of Benares, being called on by the Court for infor- 
^nance. nation whether any payment of revenue had been received from 
wwill aSrihe defendant on account of the plaintiff, for the i>ergunnah pond, 
pears that certified (in writinsr) that no payment had been received through 
the parties the defendant. The City Judge consulted his pundit on the case; 
had with- g gg opinion, that, from the alleged deed of renunciation, 

the kno*^ sufficiently clear that the '/emindaree had not been 

ledgeof thein the time of the plaintiff’s father, that is, that it was an undivided 
Siiddvr property (which appears to have been the fact): that, the zerain- 
Dewanny daree having belonged,to the grandfather; and one of the piam- 
a Ilemi of tiff’s uncles, besides his father, being dead; the zemindaree must 
the Pro- now belons half to the plaintiff and half to the deteiidant. Ac- 
Vincial cording to this opinion, the City Judge save a decree for the plain- 
tiff, for the moiety claimed; and, in appeal to the Provincial 
the s3 it was affirmed; the judgment providing, that nothing in it should 
to the Slid- be considered to bar any right which the widows might possess. 
derDewan- ^ further appeal was brought to the Sinlder Dewanny Adawliit 
(pre.seiit H. Colebrooke and .1. H. Harington) by the defendant, 
inn to insisting, 1st, that the deed of renunciation was valid ; 2nd, that, 
widows a nothinir against the rinht of the widows having been decided by 
third of the t|,e other Courts, the plaintiff, at any rate, could not obtain so 
dera deed*«^«ch as a moiety. To this the respondent objecteil, that the wi- 
executed dows would by law only receive maintenance. 1 he Sudder Dewanny 
by their Adawlut, setting aside the first plea, put the case thus to their pun- 
hiisband. dits, as to the question of inheritance. Baboo Ramrooj, zemindar 
Srefore 0 ^‘he talook, died leaving three sons, Bhoopnaraen, Premiiaraen, 
that the ’ and Duljeet. After his death, Bhoopnaraen managed the talook 
parties get on the part of the three sons: and died leaving a son, Sheomu- 
each half of After this, Preronaraen managed the talook; and died 

lug 1 ^*'*** without issue, leaving two widows, Bukhtkonwur and Biniitkon- 
thirds. wur. After this Duljeet managed the talook. Sheomunook sues 
The res- for partition, and for a share of this hereditary estate. By the 
Hindoo law, as established in the province of Benares, what share 
Sei by to Sheomunook; and are the widows of Preninaraen entitled to 
the Sudder any share or not?—The pundits declared in answer, that the widows 
Dewanny were entitled to no share, but bad a right to maintenance from the 
Ai'awlut estate; that, the estate being divided, Sheomunook and Duljeet 
would each take half. The Sudder Dewanny Adawlut affirmed the 
the Court, decrees of the lower Courts; and issued the usual directions for 
with res- carrying thejudgment into effect. But on the 25th of February 1803, 
P®.®* *■''* a petition was presented to the Court on the part of Sheomunook 

of ihe^Pro-^i»g, setting forth, that, while the cause between hint and Duljeet 
vincial was depending in appeal before them, Duljeet(the original defendant 

Court, with in cause) having learnt that the widows of Premnaraen would 
ohtRi^an entitled to maintenance, had, with a view to defraud the 

order for petitioner, induced them to bring an action again.st himself, in the 
thaenforce-Benares City Court, for a third of the talook; in which action 
meDt of tlicjyjjjrjmjuj gone lu favour of the plaintiffs, on the defeudanl s 
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admission of their title; which judgment the Provincial Court had 1802. 

afiirmed in appeal: that the Provincial Court therefore did not - - 

execute the decree passed by the Sudder Dewanny Adawlut in the 
petitioner s favour, adjudging to him a moiety of the talook; which 
decree the petitioner prayed might be enforced. Adswiut, 

The Sudder Dewanny Adawlut having no information of the suit which the 
mentioned by the petitioner, called on the Provincial Court 
transmit the decrees, if any such had been passed. And it ap- 
peered from the return made, that on the 3d of May 1799, thetilfmher 
widows of Premnaraen had sued Duljeet and Sheomunook in theinsiruc* 
Benares City Court, for a third share of the talook, under a deed 
of gift to them from their husband, and two written acknowledg¬ 
ments by Duljeet and Sheomunook: that in September following, 
they obtained a judgment for the share claimed ; which judgment 
the Provincial Court aAirmed in appeal, in May 1800, reciting in 
their decree, that the documents of the plaintiits were proved, and 
that Shenmuiiouk, in the pleadings in appeal, admitted them. And 
the facts represented to the Sudder Dewanny Adawlut by Sheo¬ 
munook in his petition, turned out to have been wilfully misstated. 

The pleader of Sheomunook, who presented the petition on his part 
to the Court, stated, in answer to questions put to him, that it was 
transmitted to him by an agent on the part of his client; that he 
could not answer for its contents ; and that, while the appeal was 
depending before this Court, he was not informed of the suit rela¬ 
tive to the third share. 

The Sudder Dewanny Adawlut directed that Sheomunook, 
for the false statement, made with a view to mislead the Court, 
should pay a fine to Government of 100 rupees. 

And it appearing to the Court that the decrees in the suit 
brought by the widows against the present parties, of wliich suit, 
during the appeal, they concealed all knowledge from this Court, 
could not be ailected by the decision passed in this Couit; it was 
directed, that the Provincial Court, maintaining their own decree in 
favour of the widows fur a third share, should, under the decree of 
this Court of September 1802, reserve to the appellant and res{X)n- 
deiit two-thirds only of the talook, giving the respondent posses¬ 
sion of half of that portion, (a) 

(a) Rjr the rules of inheritance the widows of the seco'id brother were entitled 
to a maintenance only, nut a share of iheestMte. (iili7ac«Aara on inheritanrr, 

Ch. 2, Sec. I, § 39.) But under a detni of gift from their husband, and written 
acknonrledgiaeiits from botli the coheirs, they acquired a right thus specially 
conferred on tiiem. 
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1803. 

M<ircht4tL. 


MAHODA (Widowof Gukgaoovind Skin), and EINDRABUN, 
(her s9rberi^ar)y Appellants, 
versus 


KULEANI and two others, ^Dau^htera of the late JQOO(ii 4 CiftBoa 
and Tahni Uibbu,) Respondents. 


Clsim un> THIS suit was brought by Joogulkisbor, father of Kuieani, See, 
of gift in August 1796, or Srawun of the Bengal year 1203, in the Ziilah, 

cutedby(be^<>'*'^t Rajsbahi, against Mahoda and her ssr6eraAar, to reco» 
widow of a ver the kismut Chundeniighee, Arc.” of which the annual prot 
Hindoo (Juce was estimated at 1,236 rupees. These lands had formed' 
fiengn[,° tdlook of Ramdeo Surma, whose widow Rajesree, on hie death> 
who died without issue, succeeded to them. She died a year or two after- 
childless, wards, in 1199. The piainUft' claimed under a deed of gift from 
for the ze- her in his favour, and as her heir; setting forth in his plaint, that 
fomcrl^ in the year 1200, after her death (at which time the plaintiff waa 
possessed sick), Gungagovind, husband of the defendant, got possession by 
by him, undue means; at whose demise his wife, the defendant, succeeded 
to the possession. The defendant pleaded, 1st. that the deed of gift 
devolml* plaintiff was of no authority: 2iid, that the defen- 

on the wi- dant's husband, to whom she succeeded, held the estate under am 


dnw. Ad- order of the Board of Revenue in his favour. The deed of gift, 
pro^^uced by t.ie plaintifi', bearing date the 11th Bysakh 1198, 
doo isw,'"* hajesree, widow of Ramdeo, son of Atmaram, grandson oC 
the widow Bishennath, to Joogulkishor, son of Jeyuteeram, grandson of San- 
coiildnot tiram," recited as.follows, “ I have no heirs; you are my hus- 
MUie**** hand's grandfather’s own brother’s grandson : and are the person 
whichlat bo perfocra my obsequies: of my own free will 1 fully relinquish 
her death, and give to you my talook. You henceforward have a right to 
miwc pass give and sell; as long as I live the income of the taiook is reserved 
Uiuiv maintenance.” Subscribing witnesses proved the execution 

heira. But bhis deed. It should be observed, that two. other deeds of gift 


the plaintiff, were alleged, and suits brought for tlie talook, in the Rajshahi 
a collateral Court, about the same time as the present one, against the same 
ti*e*ho8-*** defendants; one by Ramsoondur Niindee, claiming under an 
band, har- Alleged gift from Rajesree in favour of his uncle Raromohun (who 
ingshown had been manager of the talook on the part of Rajesree); the 
he was (jther by one Kalichurn. Only one of these persons, vi?. Kali- 
law, jodg- produced his alleged deed of gift; but as the dates of both 

ment pass- bhein were stated to be later than that in favour of the plaintiff in. 
ed, on this the present case, the Zillali Judge considered that they could not, 
ground, in gij events, avail against it. As to the defendant’s plea of her 
husband’s possession under an order of the Board of Revenue, a 
in favour of copy of that order, filed in another cause, was brought up, dated 
bisdsuKh- in 1200, together with the copy of a report to the Board, from the 
he^*'iie Adavilut at Dinajpore, on which that order was founded ; and 
having dird Appeared from these, that the defendant's husband obtained 
before the possession as bkogdar or occupant: a term implying, that it was 
suit wis in consequence ol no heir being forthcoming: but the order of the 

decided. Board provided, that any one having a claim of inheritance might 

sue to establish it. 'I he Zillah Judge, considering that the defen¬ 
dant’s husband bad merely possession, and not right: that tho 
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ei 


deed of gift eras proved, and valid by reason of its priority; and iMA 
at the same time inferring, fiom a written pedigree filed on tiie ^ '■ 
part of the plaintiff, the relationship between the donor's husband 
and tlie donee; gave judgment for the plaintiff, under the deed of^^gg^,, 
gift: wliidi judgment the Provincial Court of Moorshedabad Kaleanlsai 
affirmed in appeal. **• etUerii 

In a further appeal brought to the Sadder Dewanny Adawlut 
(present H. Colebrooke and J. H. Harington) by the defendant, 
she insisted, I st, that her title principally rested ooa bye-bil-'WH.fa, 
or conditional sale from Rajesree to her husband, for 501 rupees, 
which afterwards became absolute; and on a will of Rammohun, 
who was manager of the talook in Rajesree’s lifetime, and kept 
possession after her death under a gift from her in his favour. 3nd, 
that Jooguikishor never had possessiou under the deed of gift by 
virtue of which he claimed; and that the written pedigree, from 
which his relationship to Rajesree’s husband had been inferred, 
was not correct. 

The first plea, no mention having been made in any former stage 
of the cause, of the circumstances which it recited, and no reason 
assigned why, if true, they had not been stated, was rejected as 
false on the face of it. After considering the second ^ea, with 
the other proceedings in the cause, the Court proposed the follow- 
ing question to their pundits: If Rajesree executed the deed of 
gift to Jooguikishor, for the taIoc>k left by her husband; and 
during the life of Rajesree, and after her death, did not get pos¬ 
session ; indeed if, notwithstanding the intention expressed in the 
deed, that Jooguikishor should take the talook into his hands, 
another person, Rammohun, was manasrer of it; and, after Ra¬ 
jesree’s death, remained possessed of the talook as long as he 
lived, without any claim being preferred on the part of Joogui¬ 
kishor, is the deed of gift, under such circumstances, valid in 
law? andean it establish the title of Jooguikishor and his heirs 
to the talook which it purports to convey^—^The answer of the 
pundits was tins: If Rajesree, calling Jooguikishor her heir, 
made a gift, in his favour, of the talook left by her husband, such 
gift, in the event of there being an heir (of the husband), cannot 
avail. The Shaster declares that a cift, by a widow, of the whole 
estate of her husband, is invalid: but that a gift of a moderate 
portion of his property, made by the widow with a view to his 
SDiritiial benefit, may be valid. If Jooguikishor were the heir of 
Rajesree's husband, and there were no other heir, Jooguikishor aC 
Rajesiee’s death would take the talook left by her husband; and, 
at Jooguikishor’s death, it would pass to his daughters. If Joo> 
guikishor were not the heir, and there were no heir, the talook 
would escheat to the ruling power. There was no sort of affinity 
or connexion between Rajesree and Mahodab the appellant, whose 
possession, devoid of right, cannot form a title. 

As it appeared therefore that bv law, a gift, by Rajesree, of the 
talook left by her husband, would not avail; and that the deter¬ 
mination on the case depended on the question whether Jdogtil- 
kishor was, or was not, next heir to the hnsbgnd; the respondents 
were called on to bring evidence to the correctnegs of the genealo¬ 
gical table filed by them, and to the relaUonihip between Joogul- 
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1803. kishor and Ramdco Surma; which they undertook to do; the 
appellanta at the same time being allowed to adduce counter evi- 
B^ra* evidence taken in the Ziilah Court of Rajshahi, and 

bun»». transmitted to the Sudder Dewanny Adawlut, verified the genea- 
Kuleuiand logical table, and proved that Joogulkishor bore relationship to- 
two others. Ramdeo as therein stated, viz. that he> was grandson of the full- 
brother of Ramdeo’s grandfather; and consequently a collateral 
kinsman. On the ground that Joogulkishor was heir at law to the 
husband of Rajesree, and therefore entitled to the taiook at her 
death, and that after his death it passed to his daughters, the 
respondents, the Sudder Dewanny Adawlut affirmed the decrees 
passed by the ZiUah and Provincial Courts in favour of the claim 
preferred originally by Joogulkishor; and directed, that possession 
of the taiook should be made over to the respondents, with an 
account of mesne profits since the date of the Ziliab decree, (a) 


1803. BEE6EE M UN WAN, Appellant, 

— 11 ■ VCTSUS 

June 6tli« MEER NUSRUT ALI, Respondent. 

Tlie widow THIS was a suit instituted by Beebee Mutiwan in June 1782, 
ofaMcw- against Nusrut Ali, to recover certain Ayma and Nuzr Durgah 
lands producing annually 6,000 rupees; as being the estate 
landed ea- <>1 her deceased husband Aboo Turab; laying claim to this, 
tate to bare his estate, in part satisfaction of dower settled on her at her 
beengirea marriage, to the amount of 555,555 rupees. It should be ob- 
bfa defendant (the son of Aboo Turab by a woman 

to a grand- »ot married to him) was in possession under a judgment of the 
son, in same Court, passed in 1779, the year after Aboo Turab’s death, in 
a cause wherein he (the defendant) sued Hoseiri-o-deen for the 
cated adeed **‘"<^* heir of his father, and obtained a decree in his favour, 
of gift RB which recited, that it had app'eared that the widow, Beebee Miin- 
fromber wan, after her husband's death, put Hosein-o-deen her grandson, 

. into possession of the estate, under a deed of gift in his favour, 
was'aet * purporting to be from Aboo Turab; that the deed of gift was 
aside in a proved to have been fabricated by the widow, after the death of 
suit Aboo Turab; and was set aside accordingly; and that Nusrut Ali 
^IT^of^the present suit on the part of the widow 

other hein her dower, the defendant pleaded, that she had remitted 

against the 

graodaoD. (a) A reference to the followiog passages of Jimula Vahana will confirm the 
Afterwards, correctness of the grounds on which the decision of this esnse rested. (Cli. 11, 
at the suit Sect. 1, $ 66, and Sect. 6, § 9, and summary or recapitulation, p. 225). It 
of the wi- has been declared by the law officers of the courts in other suits, that a widow's 
dow for the gift of the estate to the next heir is good in law, tliongli she be restrained from 
lands, in making any other alienation of it. This opinion, though not founded on any 
satisfaction express passages to that effect in books of authority, seems reasonable; as such 
of dower, a gift is a mere relinquishment of her temporary interest, in favour of the next 
as being the heir. It may, however, happen, that the person who would have been entitled* 
estale left to take the inheritance at her decease, may be different from the one who ob- 
by her bus- tained it under the gift or relinquishment to him as presumptive heir: and if the 
boadjwhich title be either preferable or equal, it may invalidate such gift in whole or in part. 
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the dower: and witnesses were called by him to prove the plea, as 1803. 

would appear from tlie zillah decree, except which all the zillah —.. . 

proceettings had been destroyed accidentally by fire. The decree the defen- 
recited, that the witnesses brought hy the defendant to prove the“d- 
remission of the dower, spoke only from hearsay, and did 
guificiently prove the fact: that according to an opinion given by pleads that 
the law officer, a claim for the dower debt was preferable to claims the widow 
of inheritance; and, as the amount of the dower was greater than had remit- 
the value of the estate, the plaintiff was entitled to recover it. And the 

judgment went in her favour accordingly. officers 

The defendant appealed against this decision to the Provincial declare the 
Court of Patna; ohjectinsr, I at, that the widow, after her h us- 
band’s de<tih, did not set up any claim of dower, but brought 
forward a faliricuted deed of gift in favour of her grandson ; 2iid, cause the ~ 
that the claims set ii[i by her were repuu'nant. The Provincial widow, by 
Court observed, that the witnesses in the former cause clearly V®** •‘*’*‘‘8*' 
proved, that four days after the ^eath of Aboo Turab, the widow 
fdbiicated a deed of gift in her grandson’s favour, affixing to it her virtually 
husband's seal; and that, ti>ough not nominally a party in that declared 
cau'e, she virtually was so. In answer to a question put to their 
law officer, as to whether, under the circumstances of the case, 
her claim of douer was invalidated, the Court received an opinion tatc left by 
in these terms: as Beebee Munwan, widow of Aboo Turab, de-her bus- 
dared, after her husband's demise, that he had made a gift ofall**""^' 
his property to Hosein-o-deen before he died, there was an admis- 
sion, on her part, that the property in dispute, at Aboo Turab's thom as 
demise, was not his: and therefore, that there was no estate of being so. 
Aboo Turab. The present claim, on the ground of dower debt,®”‘*‘**® 
rests on the supposiiion that there was an estate. Tlie claim is 
therefore repugnant; and repugnancy (fena^uz) is a legal bar to doubt the 
its validity. Under this futwa, the Provincial Coiiit, considering«Pi>licatina 
that the claim of dower was barred by reason of the widow’s hav-*be doc- 
ing before set up the deed of gift, reversed the decree passed by cuiL*-^but 
the Zillah Judge in her favour. od the pre- 

Oii appeal by her from this decree to the Sudder Dewanny siiuipiion, 
Adawlut, (present H. Colebrooke and J. H. Hurington) it 
insisted for the appellant, that there was no legal repugnancy 
claim, for that, in the cause between Niisrut Ali and Hosein-o-deen, of the gift, 
she was not a party: that the evidence there given with respect that she 
to the fabrication of the deed of gift, was not credible, and slie 
did hot admit the fact: that, if the fact were not true, the present 
claim could not be repugnant. On the other hand, it was insisted of dower, 
for the respondent, that the evidence in the former cause suffi- disaiiss the 
ciently proved the deed of gift to have been fabricated and set 
by the appellant; with which deed of gift the present claim was 
incompatible. 

After considering the proceedings in the cause, the Court put 
the following question to their law officers: if, as stated by the 
respondent, and as mentioned in the decree made in the cause 
Nusrut AH versui Hosein-o-deen, the widow of Aboo Turab (appel¬ 
lant ill this cause) after her husband’s death, declared a gift of 
the lands in question to Hosein-o-decn, the grandson; or if, 
without such direct declaration, Hosein-o-dcen, after AbooTurab’s 

VOL. 1. K 
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1803. death, with the knowledge of the appellant, Wok possession of 

- ■ . . the lands, on the allegation of a gift from Aboo Turab; and the 

Boebee appellant, without making any opposition to this, preferred no 

Miinwftn, V. claim to dower until the judgment had been passed in favour 
of Nusrut Ali, as heir; in each, or either of these cases, is the 
" '* appellant’s claim to the lands, on account of dower, after the 

decree in favour of the respondent’s risht of inheritance, barred 
or not? The law officers, in answer, gave an opinion, that if the 
appellant, after the death of Aboo Turab her husband, did (as 
mentioned in the decree in the cause between Nusrut Ali and 
Ho8ein*o-deen), declare that her husband, during his life, made 
a gift of the lands in dispute to Husein> 0 'deen, her grandson; 
her claim to the lands on account of dower due from her husband's 
estate, could not, after such declaration, be heard in law, by 
reason of the repugnancy. The Court considered that the widow’s 
declaration of the gift, if such declaration were proved, might be 
evidence authorizing the presumption, that she had remitted her 
dower as pleaded by the respondent; but that the evidence on this 
point in the cause between Nusrut Ali and Hosein-o-deen, in which 
the widow was not a party, could not be taken against her. The 
pleaders of the respondent were therefore called on to adduce new 
evidence to this declaration, which they undertook to do: and 
their witnesses were examined by the Zillah Judge, and the depo¬ 
sitions transmitted. It was proved by these, that the widow, after 
the death of her husband, caused a deed of gift for the lands in 
dispute, purporting to bear the seal of Aboo Turab, to be made 
out, in favour of Hoscin-o-deen, her daughter’s son; and got the 
attestation of witnesses affixed to it; and acknowledged and de¬ 
clared, that Aboo Turab, in his life-time, gave the lands to Hosein- 
o-deen, and empowered her (the widow) to execute a deed of 
gift for them; under which deed so executed Hosein-Ordeen had 
-possession of the lands, and retained it till the decree before 
mentioned was passed, setting aside the deed of gift, and declaring 
the right of Nusrut Ali, as heir. 

The law officers were again referred to by the Court, for their 
opinion whether, under these circumstances, the appellant's pre¬ 
sent claim on the ground of dower, was repugnant to her former 
declaration of the gift, so as, on that ground, to be invalid in law? 
To which they answered, that the widow's declaration of a gift by 
her husband, and acknowledgment that the whole of his property 
was thereby alienated, barred her claim of dower, hy reason of 
repugnancy; because she had declared that the property in dis¬ 
pute was not her husband’s estate; and could not now bring a 
claim against it as being her husl)and's estate- And, on a further 
reference to the law officers, they declared, that, notwithstanding 
the deed of gift had, in the former cause, been set aside; and 
Nusrut Ali, the respondent, now admitted that the lands in dispute 
were the estate of Aboo Turab, and consequently that the appel¬ 
lant’s declaration and acknowledgment as to the deed of gift, were 
false: still, by reason of there not being the requisite legal refu¬ 
tation of the declaration made by the appellant, the tenakuz or 
repugnancy, stated in the/utinn, was not legally done away : and 
the claim of dower could not be admitted. 
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As the deed of gift set up by Hosein-o>deen in the former cause, 1803< 
had been set aside by the judgment then passed in favour of 
Nusrut Aii, as heir to Aboo Turab’s estate; and the respondent Beebee 
Nusrut Ali now admitted the disputed lands to be the estate of Mnnwan.tf. 
Aboo Turab, which the appellant's claim implied that they were, 
the Court, after considering the futwas, had doubts whether, by 
reason of the widow’s former declaration of the gift, her present 
claim was such as to be rendered invalid on the ground taken by 
the law officers; and, supposing the stated repugnancy to have- 
been, in the first instance, legally complete, whether, by the res-^ 
pondeiit’s admission that the iaii<is were the estate of Aboo Turab, 
and that the contrary declaration of the appellant was false, the 
repugnancy were not done away. 

But at all events, as it was in proof that the appellant, after her 
husband’s death, declared a gift to have been made by her bus> 
band in his life time, of his whole property, in favour of Hosein- 
o-deen, and caused a deed to be fabricated in his favour, and 
possession to be given to him; and neither then, nor at any 
time before the judgment was given in favour of Nusrut Ali as 
heir, preferred any claim on account of dower agai,nst the lands, 
or any other part of the estate; the Court considered these cir¬ 
cumstances to afi'ord sufficient ground of presumption that the 
appellant had remitted her dower in her husband’s life-time, and 
relinquished all claim to it; as pleaded by the respondent. And 
indeed (putting out of the question the technical ground taken by 
the law officers), it would have been unjust that th6 appellant, 
after declaring the right of her grandson Hoseiii-o-deen to the 
estate of her husband, and fabricating a deed of gift in his favour, 
with a view to maintain his title, and to exclude her step-son 
Nusrut Ali from succession to the estate, and without ever having 
asserted any claim of her own on the head of dower, should now 
be allowed to recover the estate in satisfaction of dower-debt. On 
the giound that the appellant had relinquished her claim to dower, 
as pleaded by the respondent, and could not now maintain a 
claim in satisfaction of dower, the Sudder Dewanny Adawlut 
affirmed the decree passed against her by the Provincial Court. 
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Aiig. 5tb. 


BHANOO BEEBEE, Appellant, 
versus 

IMAM BUKSH, Respondent. 


Suit for THIS was a suit brought by Imam Buksh in the Zillah Court of 
Iwvinir** Mymunsing, on the 7llj of November 17S9, or 4ih Katie of the 
been the Bengal year 1196, against Bhanoo Beebce, to recover 6 anas, 
cBtnteof A, 5 giindas. 1 cowrie of pergiinna Himunabad, stall d to be the estate 
^^"”|*"”'’of Fidaee Beebee, who died in the Ben>ral year 1181; together 
man who mcsne protits. The plaintifT, whose claim was on the ground 

tiled cistht of the iubeiitance, first claimed as nephew of Fidaue's husband; 
yeais bc> then, in an amended plaint, as son of Jafur Ghnzi, cousin-german 
to wi Ftdaee. The following is a sketch of the family : 


muilBii wo¬ 
man who 
tiled cistht 
yeais be¬ 
fore, and 
to whom 
the plain¬ 
tiff Iscnnsm 
german's 
son. l)c- 
fentliint 
(also a rela¬ 
tive) pleads 
a will from 
A, in favour 
of berhclf 
and her 
deceased 
brother. 
Afterwards 
when the 
will is re¬ 
jected as R 
forci ry,she 


IBRAHIM GHAZl; 

_A_ 


Donlut Ghazi. 


Jafur Ghazi, 


Ahmud Ghazi, 

I 


Ahah Buksh. 

Fidace Beebee, 
wile of Ahmud 
Ghazi. 


1,1 I I 

Imam Buksh, Moohiimraiid Uinjud, X Badsliuh Beebee. Buksh Ali. 
pff, married Badshah I 

Beebee. | 

t -''-s 

Shnjaut Ali. Bhanoo Beebee, 

df/i. 


t!c*under*a defendant pleaded a right to the estate under a will which 

deed oi gilt alleged to have been made by Fulaee, leaving her property to 
from A, to the defendant her grand-daughter, and Shujaiit Ali her grandson, 
her ftlefeii-This will, under date the 1st Atflnm 1188, (afiirmed by the. plain- 
nnubor* * ill to be a forgery) lecited, that Fidaee loft her estate, real and 
whirli deed l*‘''Sonal. between the devisees aboveinemioned, with right of sur- 
thc defen- vivorship, during a faim of it, to either of them; and provided, as 
dant had a condiiion. tliat the zeniindarcc servants who attested it should 
i?«r Held, employed. 

that surh ’ And it should be observed, that a copy of Koorsee-nama ot 


that surh ’ And it should be observed, that a copy of Koorsee-nama ot 
plra is cs- pedigree, deiiveicd into the Collector’s oflice in 1194, and signed 
topped by hy all the shareis in the zemindaree of perguniia Himunabad, five 
nancv^'ilf* n'miber, and among others, by Imam Buksh, the plaintiff, 
Mooiiiim- (whose name w.'ts inserted for a small share) among other parti- 
miidan law.cnlars relative to the pergunna, mentioned a deed of gift by 
But A np- Fidaee, in favour of her daughter Badshah Beebce, and of Moohiim- 
Eaveboen Unijud, her daughter's husband, bearing date in 1174; and 
notilieaole, tnentioiied also a sunuud of possession to have been obtained, in 
blit only coiiseqiienre, by Moohummud Umjud; whose name was inserted 
joint pro- for the shai«* in C|iiestion. This Aoorsce-»a>wa, filed on the part 
one^of’the defendant, the plniniiff admitted to be anthemic. The 

berrs Judge, considering the will not estalilished by evidence 

urigiodai:- brought in support of it, which he did not believe, gave judgment 
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for the plaintiff, for the estate, real and personal, of Fidaee Beebee, ) 803. 

as her heir at law. . . " 

The Provincial Court of Dacca, in appeal, thought the will mindar} 
sufficiently proved, and reserved to the defendant, under it, a third 
of the propeity of Fidaee Beebee, as being all she was. by law: * 

authorized to bequeath from the heir nr heirs. The judgment of th<<m all; 
the Provincial Court was only for the real property, no peisonai the IrgnI 
prO|>erty having been sued for. distributioa 

A furtlier appeal was brought to the Judder Dewanny Adawlut 2eri,ance 
(present H. Colebrooke a-id J. H Haringtoii) by the defendant, is rwuinrly 
insisting, that under the will, she was entitled to the whole estate lieiliireil; 
of Fidaee: atid the respondent, who w,is also dissatisfied with the *'*JP‘** 
above decree, insisting, on the other hand, that tiie will was forged. to 
The Sudder Dewanny Adawliit were of opinion that the evidence the plain- 
adduced did not satisfactorily prove that the will was executed'<ff, as heir 
by Fidaee Beebee, as alleged liy the appellant: and that fro n 
unusual tenor of it. giving the right of survivorship, during 
continuance of a farm, or mortgage, to the two devisees, oy which lu the de> 
means the heirs of either might have been excluded ; from its con-fendaut as 
taining a condition for employing the zerniiidaree I'fficvrs who ‘ 
attested it: fiom its appearing too that it was not produced dur-mother, 
ing the life of Shnj uit Ali, or till 119.5, seven vears after the death 
of Fidaee; und from Shuj nit \li s having applied for and olHained 
a puricnw/irt from the chief of Dacca, in 1189 (1782), witliin five 
nioiiihs after the death of Fidaee, wherein no meniion was made of 
tile will, but of a deed of gift from Fidaee to her daughter Badshah 
Beeher, an insirunient incompatible with the will alleged by the 
appellant; theie was sufficient ground to presume, that this will 
was fabricated l>y the appellant, or by her husband (Moohuinmud 
Tumcez)witli her privity, for tlie purpose of depriving her father 
(Moohiiniimid Unijud) of a share in the estate, which, it appeared, 
be had claimed us heir to his wife Badshah Beebee, and sou ISliu- 
jaiit All. 

From the proceedings in a suit before brought in the Zillah 
Court of Tippci'iih, l>y Unijnd Ali against Bhanoo Beebee his 
daiigliter, it appeared, that he then sued for the estate in dispute, 
as heir of his wife, under the deed of gift fr m Fidaee in f.tvour of 
Badshah Beebee; in wliich suit the proceedings abated by reason 
of the plaintiff's death: and that Hlianoo Beebee (tlie appellant) 
then denied the deed of gift; which now, howe\er, in answer to 
questions from the Court, she affirmed to be genuine, and ins sled 
that the respondent could not claim as Fiduei-’s heir, the gift being 
in favour of a person, from whom the succession would devolve 
mediately or immediately to her, the appellant. The res:)Ondent, on 
the other hand, not admitting the gift, affirmed that, by his signa¬ 
ture to the Koorsee-nama, he merely certified his own share iit 
the estate, without meaning to certify any thing else contained in 
the document. Here therefore two questions arose, 1st. whether, 
after signing the Koorsee-nama, in wliich was cited a deed of gift, 
by Fidaee, of her share of the zemindary to iier daughter Badshah 
Beebee, and her daughter's husbami Moohummud Umjud; and 
after Shujaut Ali having been allowed to obtain porsession, on sug- 
geitiou of the gift to his mother, the respondeat could be admitted 
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W03. to claim any part of the zemindarce by inheritance from Fidaee: 

whether, after fabricating the will, the appellant on the other 
Bha^ hand,, could be allowed to benefit by a deed of gift which she before 
Imam * *' denied, but now alleged; whether, under it she could take any 
Buksh. share of the estate by inheritance from her mother, or her father; 

or whether, by reason of her contradictory pleas of title derived 
from the will and gift, she would not be heard as an heir at all ? 
The Court referred these points to their law officers, with a state¬ 
ment of the circumstances of the case; and with a further question, 
as to who, if neither party could be heard as heirs, was entitled to 
the estates of Fidaee, of Shujaut Ali, or of Umjud Ali. 

The answers returned were as follows: Ist, To the Koorsee- 
nama given by the respondent into the collector’s office, in concert 
with the other sharers in the zemindary, he, ostensibly, affixed his 
signature jointly with the rest, and certified the truth of its contents. 
But if these signatures of the zemindars merely went to the decla¬ 
ration of their individual shares, without reference to any thing 
else, then, by the respondent’s signature being affixed, his admis¬ 
sion of the deed of gift by Fidaee to her daughter is not implied; 
and there is nothing incompatible with his claim of inheritance. 
But if the object of these signatures of the joint zemindars, was to 
specify their own shares, and also to declare the situation of other 
sharers, that is, to declare every thing relative to the estate, in 
such case, the respondent’s admission of the deed of gift and of its 
contents, would be implied; aud this would be incompatible with his 
claim of inheritance : and, by reason of the repugnancy, such claim 
of inheritance could not be heard. In the answer filed in the Court 
of Appeal, the respondent’s pleaders, after mentioning the deed of 
gift brought forward by Shujaut A.i and his father Moohummud 
Umjud, state, that she (the appellant) fabricated the will after 
Shujaut’s death, to defeat the claims of his (Shujaut’s) heirs: from 
which it would appear, that the respondent admitted the heir 
of Shujaut Ali (viz. the appellant) to have a right in the estate: 
and this is incompatible with the respondent’s claim to the whole 
inheritance. 2nd, The appellant having first claimed under the 
will; and now, after it has been pronounced a forgery, having 
affirmed the authenticity of the deed of gift in favour of her 
mother, which she before stated to be forged; aud laid claim to 
the property specified in that deed, of which the date is several 
years prior to the pretended will: the claim under the deed of 
gift, an instrument having reference to the life of the stated 
donor, is clearly at variance with the claim under the will, which 
has reference to the supposed testator’s death; and cannot be 
heard. In virtue of the gift, therefore, the appellant can take 
nothing, as heir to her father or mother. 3rd, It appearing that 
the zemindaree was originally the estate of Ahmiid Ghazi; that bis 
soa Buksh Ali possessed it after him, and made some addition to it, 
by purchase: that, after him, Fidaee Beebee possessed it, as stated 
in the ziilah proceedings by the respondent: who, in the Provin¬ 
cial Court of Appeal, admitted Shujaut Ali to have a right in the 
' estate: the estate should be divided according to the roles of 
legal distribution : the appellant will get nearly half of it, falling 
to her from her mother, her father, and her brother; the respon* 
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^nt will get the rest, by inheritance from Fidaee Beebee. The 3803. 
partition will be thus: vis. the whole being divided into 432 parts 1 ——— 
or into 72 parts, a sixth of the above; or into 24, a third of 72; 
then of 24 parts, the estate of Ahroud Ghazi, 3 parts (an eighth) * ** 
-fall, at bis death, to his widow Fidaee: and of the residue, 14 goBukaih 
to Buksh Ali his son, and 7 to his daughter Badshah Beebee: his 
brothers, Jafur Ghazi and Mahtab Ghazi, get nothing. On Buksh 
All’s death, his estate being divided into 6 parts, 2 (a third) go 
to his mother Fidaee Beebee: 3 (a moiety) to his sister Badshah 
Beebee: 1 (the residue) to his paternal iiiicle Jafur Ghazi. On 
Badshah Beebee’s death, her estate being divided into 36 parts, 
her husband Moohummud Unijud gets 9 (a fourth): her mother 
Fidaee 6 (a sixth): and of the residue, her son Shujaut Ali takes 
14, and her daughter Bhanoo Beebee 7, On Fidaee’s death, her 
cousin Jafur Ali (i. e. son of the brother of her father) gets her 
estate, in preference to Bhanoo Beebee, daughter’s daughter, and 
Shujaut Ali, daughter’s son (a). On the death of Shujaut Ali, his 
estate goes to his father Moohummud Umjud; to the exclusion of 
Bhanoo Beebee, his sister (6). On Jafur Ghazi’s death, his son 
Imam Buksh gets his estate. On the death of Moohummud Unijud, 
leaving one daughter, Bhanoo Beebee, she gets the whole of his 
estate. Thus there are surviving, of the family, two persons, 

Bhanoo Beebee, and Imim Buksh: and of 432 shares, Bhanoo 
Beebee will get 210 : Imam buksh 222: or, resolving the whole 
into 72 parts, the former will get 25, the latter 37. 

Objections were urged by the appellant against that part of the 
above distribution which allotted to the respondent’s father a sixth 
share of the estate of Buksh Ali: and the Court, considering that 
Buksh Ali died in 1174, 22 years before the date of this suit; that, 
in that period of 22 years, no claim of inheritance had been made 
to his estate, by the respondent or his father: that the respondent 
now claimed the estate of Fidaee, and not of Buksh Ali; and that 
a claim to Buksh All’s estate would at all events be now barred by 
the lapse of time, under the existing rules of limitation, deter¬ 
mined, that the sixth share of Buksh All’s estate, allotted by the 
fntwa to the respondent's father, must be transferred to the other 
heirs of Buksh Ali in the legal proportions; according to which, 

21 shares of 432 being deducted from the respondent’s portion, 
would be added to that of the appellant: making the appellant’s 
share 231 of 432; and the respondent’s 201. This, therefore, 
supposing the estate to be distributed without reference to either 
the will or deed of gift, was determined to be the right distribution. 

'Fhat the will was a forgery, was already decided ; and the Court 
determined, in conformity with the opinion of their law officers, 
that the appellant, after setting up the will, could not be admitted 
to plead a title derived from the deed of gift, of which she before 
denied the authenticity. 'I'hat the respondent, by signing the 
Koorsee-nama with the other sharers, admitted the gift from 
Fidaee to Badshah Beebee, and therefore could not now be heard 

(a) Any male in whose line of relation to the deceased no female enters, is 
reaidnary, and succeeds as sucli preferably to any distant kindred. Siryimnh, 
p. 10 and 28. 

(b) Sisters sre excluded by tbe father. Singiy^ah, p. 8 and 13. 
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1803. agninst ity or allowed to claim as heir of Fidaee, was not clear to 

. the (!ouit: and there appe<ired sufficient ground to infer, that (as 

alleged by the respondent) he knew iiutliing of the deed of gift, and 
Imam ’ ** signature to the document was merely to certify his indi- 

fiukah. vidual share, and nothing else : for had he intended to certify the 
gift, he would in all probability not have certified it as a gift from 
Fidaee to Badshuh Beebee and Moohutnmud Umjud (in which way 
the Koorsee-nama mentioned it), when Moohumtniid Uinjiid’s name 
was not mentioned at all in the deed. Besides, at that time, neither 
the appellant nor any one else had questioned the deed of gift set 
up by iMoohiimmud (Jnijud, the appellant’s father; and supposing 
that the respondent, then thinking it authentic, did not question it; 
yet, since the appellant afterwards, in a dispute with Ins father, 
set up a pretended will of Fidaee, and denied tiie deed of gift to be 
genuine; the appellant could not now with any justice object to 
the respondent’s denial of the same fact. If tiierefure the decision 
on the case w'ere to depend on the admissions of the parties, 
the whole of the lands in question, which the appellant admitted 
to have been long the properly of Fidaee, would be adjudged to 
the respondent as her heir. But as it did not appear from the 
proceedings that Fidaee held only in her own right; but that parts 
of the lands were bought in the name of her son Buksh All, and 
also of Ahnind Gliazt; and it was presumable that ail of them 
were either the estate of Ahniud Ghazi, or purchased by means of 
assets of his estate; it appeared proper to the Court to consider 
Fidaee as having held on the part of all the joint heiis of Ahmud 
Ghazi; and to divide the property accordingly, in -conformity 
with the /ntwa, maintaining the respondent’s lie lit of inheritance 
from Fidaee; and the appellant's light of inheritance from her 
mother and father. 

Judgment was therefore given by the Sudder Dewanny .Adaw- 
lut, reversing the deci.sion of the Provincial Court, and directing, 
that, ofthe lands in que^-tiun, 201 parts of 432, should be given into 
possession of the respondent, with an account for mesne profits 
since the date of the suit; deducting therefrom the debts of 
Fidaee, provided her personal property (which the present suit 
did not comprehend) should not have been sufficient to cover 
them. Costs in all the Courts were made payable by the parties 
equally, (c) 

(e) The doctrine of Moohiimoiiidan Inw, res]iectin{; rrpiij^nant cluims and in- 
consistent declarations or acknowledgments, is explained in this and in the 
preceding and following rases. 

The distribution of shares arcording to the law, in so many instances of 
sneression to vested interests {SirnJir/t/aA, p. ii7.) as occurred in this case, 
affords acomprebeusive example of tbe Moohummudan rules of iubcrttance. 
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SHAH ABADEE, (pauper), Appellant, 

versus 

SHAH ALI NUKEE, Respondent. 


Oct. 12th. 


THIS action was brtiuflvtby Shah Abadee in the Zillah Courtin«nti(r, • 
of Burdwan, in June 1789, against Mukhoo Beebee (joined with her 
husband Munour Aii,) to recover the estate, real and peraoniil, Ihe’liatf^ 
left by Shah Gholam Hyder, who died a ye.tr or two preceding, blooil. 

The following genealogical sketch will tend to elucidate the case: claims ili« 

estate of a 

SHAH MUNSOOR; m*^®?*®** 

I Muoliiini* 

Hisam-o-deen, two sous, by different wives. miidan 

X ^ _ from defen* 

^1 ... dant, who 

Unolam An, Rmnzan Aii, pleads a 


’• pleads a 

gift to her 
Shah Sadee. own mother 
from the 

Mehr Aii. dereased in 
liquidation 
of dower. 
Plaintiff 


Rukun Beebee. Gholam Hosein.xArzoo Beebee. Shah Abadi, Shah Sadee. own mother 
j I Pjff". and ^ppt, from the 

All Nukee, Gholam Hyder Xdigrua Beebee, | Mehr Aii. dereased in 

Htspt. I Jomunee. liquidation 

Mukhoo Beebee, | of dower. 

Pimab Aii. Plaintiff 

The plaintiff claimed the estate by right of inheritance, as being denies the 
nephew to the grandfather of Gholam Hyder. The defendant ”1“"*"®'® 
pleaded, that Ghuiam liyder made over the whole of his estate, dantV'nio- 
except an eigiith, tlie portion of Arzoo Beebee his mother, to Jug- iher with 
run Beebee his wife, in satisfaction of dower: that Jiigrun had the dcreas- 
possession; and died, leaving her daughter, Mukhoo Beebee, I*®**'j|**j,*'*^ 
to her properly; that Arzoo Beebee made a gift of her property to da’,"*hujr of 
Mukhoo Beebee: who was, therefore, in rightful possession of the the decens- 
estaie. The plaintiti', in ids reply, contradicted the abo\e staff- : but on 
ment; and alhrmed, that Mukhoo was not the daughter of Gholam 
Hyder, but of one Peer Mooliuminud: and that Jugrun, the,|eatii diir- 
defendani’s mother, was never married. Kvidence was liroughton ing the suit 
both sides. Witnesses for the defendant proved, as stated in the*“* 
foregoing sketch, that Mukhoo was the daughter of Gholam Alt by 
Jugrun, his wife. And from documents brought forward by thei,erheir. 
defendant, viz. 1st, a deed o( hibek-bil-muz from Gholam Hyder The Moo* 
to Jugrun his wife, settling on her certain parts of his property in hmumudan 
lieu of half her dower; 2nd, a similar deed for the rest of his P™- 
perty, in lieu of the other half; 3rd, a deed of gift by Arzoo,otherrlaim- 
mother of Gholam Hyder, to Mukhoo, for her propeity : to the ant, vis. 
execution of which three deeds the defendant adduced proof; inster- 

Zillah Judge, considering that the defendant Mukhoo Betbej ~ 

rightfully in possession, dismissed the plaintiff’s claim. And tliethe deceHc* 
Provincial Court of Calcutta, on appeal to them by the plaintiff, ed, to be 
affirmed the dismissal, reciting in their decree, that ilie documents i**? 
of the defendant appeared to them to be proved; and that, sup- 
posing them not proved; the defendant, as daughter, was heir The plaia- 
to the estate. tiff having 

A further appeal was brought to the Sadder Dewanny Adawlut: 
in which, the two original defendants having died, Shah Aii Nukee ®'‘ 

(sister’s sou to the father of Gholam Hyder) defended the appeal, was the 
Prom the pleadings of the parties in the appeal, it appeared, that daughter of 

VUIi. 1. L 
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1803. the appellant now admitted the parentage of Mukhoo Beebee, and 

-her ri^ht to the estate; and stated himself to be her heir: declar- 

tlie deceas-ing that, before, he thought Mukhoo Beebee was not the daughter 
ed, and, on of Gholam Hyder; but that, as she, denying herself to be the 
liaTin*'***ud P®®*" Moohummud, had shown thatshe was the daughter 

ndlted it, of Gholam Hyder; and the fact had been, by two judgments, pro- 
audclHimed nounced established; he now knew that she was really the daughter 
the eetHte of Gholam Hyder; and that he, the appellant, was a residuary heir 
sHch"^claim Beebee, and, as such, entitled to the estate. The res- 

is estopped pondeiit, on the other hand, who was daughter’s son to Gholam Ali, 
inMouliiim- the great-grandfather of Mukhoo Beebee, and, as such, stated 
uiudaii law, himself to be heir to Mukhoo Beebee, contended, that the ground 
ground of ^^0 appellant, viz. of being heir to Mukhoo Beebee, 

unakitz or on the admission that she was the daughter of Gholam Hyder, was 
repugiian- incompatible with his former denial of that fact, and his declara- 
tion that she was the daughter of Peer Moohummud; and was 
inadiiiissible in law*, by reason of the repugnancy. And the 
respondent further contended, that Punah Alt, grandson of the 
appellant, had been concerned in the death of Mukhoo Beebee, 
and on trial for the murder, had been sentenced on violent pre¬ 
sumption (shoobah-i-shudeed) to imprisonment for a term of years: 
wherefore ali right of inheritance from Mukhoo Beebee, either by 
Punah Ali. or the appellant, was barred in law. 

And it should be observed, that there were other claimants to the 
estate of Mukhoo Beebee, viz. 1st, Busunt Beebee, calling herself 
maternal grandmother: 'ind, Noorun Beebee, calling herself 
maternal aunt; 3rd, Lai Beebee (in behalf of her son, Syud 
Moohummud Ali) stating him to be grandson of Shah Sadec, the 
appellant’s brother. 

The Sadder Dewanny Adawliit delivered the proceedings in the 
cause to their law officers, who were directed to consider them, 
and, on tiie supposition that these persons bore the relationship 
stated, to declare, who was entitled by law to be heir to the estate 
of Mukhoo Beebee. The answer returned was this; “ It appears 
that Shah Abadi, the appellant, in the life-time of Mukhoo Beebee, 
denied that she was the daughter of Gholam Hyder; and after 
her death, with the view to get her estate, claims us residuary heir 
to her. This claim, being a claim to property under a declaration 
of her birth, contrary to what was before alleged, cannot be heard 
in law by reason of ienakuz or repugnancy. The Fusool-ul-uste- 
roshee, (a treatise on Moohummudan law) gives the following case: 
A. made a claim on B. for maintenance, alleging that B. was his 
brother: to which B. pleaded that A. was not his brother. A. 

wards died; and B. preferred a claim, as brother, to inherit 
A.’s estate. B.’sclaim shall not be admitted; for this is not an 
acknowledgment of A.’s birth, such as to preclude tenakuz, or 
repuifnancy, from being a legal bar to B.; it is strictly a claim to 
property, inconsistent with a former assertion. Besides, the ap- 
pfliant, not content with denying that Mukhoo Beebee was the 
daughter of Gholam Hyder, declared her to be the daughter of 
another man; and attempted to prove it. Such declaration must 
-stand good against the declarer. Indeed, had the father of Muk- 
boo Beebee made a similar declaration, that is, declared her to be 
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the daughter of Peer Moohummud, this would have stood good 
against him; and he could not afterwards have claimed succession 
to her estate. The Zillah and Provincial Courts having grounded 
their judgment in favour of Mukhoo Beebee on the validity of the 
gift, and not on inheritance, the appellant's denial of the paren¬ 
tage of Mukhoo Beebee, has not been legally refuted. The appel- 
lanty moreover, after appealing against the decrees of the lower 
Courts, has, in the Sudder Dewanny Adawhit, as well as before, 
denied Mukhoo Beebee to be the daughter of Gholam Hyder, as 
appears from a passage in his pleas of appeal, which recites, that 
Gholam Hyder died without issue, and Mukhoo Beebee took 
wrongful possession of his estate. After this denial of the fact in 
the Sudder Dewanny Adawlut, his claim to the estate cannot be 
admitted, bv reason of the repugnancy. Punah Ali, though he be 
grandson of Shah Abadi, has no claim of inheritance to Mukhoo 
^Beebee’s estate: but if he establish the gift, his claim to the estate 
in virtue of it may be maintained ; presumptive proof of homicide 
will not invalidate this claim. Mehr Ali, grandson of Shah Sadec, 
brother of the appellant (the appellant being a nearer residuary 
heir), has no claim of inheritance from Mukhoo Beebee. If Busunt 
Beebee be, as she states herself, the maternal grandmother of 
Mukhoo Beebee, and there be no intermediate heir, she will take 
the whole estate by inheritance {furzun-o-ruddun), as being 
entitled to her specitic share, and to the return for the surplus. 
Nooriin Beebee, the maternal aunt, being of the distant kindred 
{zoo-il-erkam), cannot inherit any part of the estate while there is 
a specific sharer. And though the respondent is of the distant 
kindred, yet as from some of the proceedings it appears tliat he has 
a claim to the estate under a gift from Busunt Beebee, if Bnsnnt 
Beebee's right of succession be established, and her gift of the estate 
in his favour be proved, he (the respondent) will have the right toil.’' 

After considering this futwa, by which it appeared that the 
appellant’s claim of inheritance was not admissible, and that Busunt 
Beebee apparently was the heir, the Sudder Dewanny Adawlut 
(present H. Colebrooke and J. H. llarington) affirmed the decrees 
of the Zillah and Provincial Courts, (a) 

(a) The opinions delivered by the law officers in this and the preceding cases, 
elucidate the maiims of Moohuinmadan law conceruiog inconsistency of claims 
«nd of declarations. 

Homicide, whether punishable by retaliation or expiahle, is an impediment 
to succession to the estate of the person slain. This position will be found in 
the Sirajitfyah (p. 2), and more distinctly slated in the Hedaya (vol. 4, p. 273, 
27.'i, 276.) 

The grandmother was entitled to the specific share of a aiath, and to the re¬ 
sidue of the estate by return to her (fur want of any admissible claimants as 
residuaries) in preference to all distant kindreds who are those in whose line 
of relation to the deceased a female enters. Sirajiyyah (p. 8, 21,10, and 28.) 


75'. 


1803. 


Shah Aba«> 

dee, V. 

Shall All 
Nukee. 
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Sept. 5tb. 


SHEOPERSHAD SING, Appellant, 
versus 

KULUNDER SING, Respondent. 


Plnintiffand IN September 1798, or Bkadon of the Fasslee year 1205, Kv' 
defendant fimder Sing sued Sheopershad Sing in the ZiUah Court of Juan- 
latcfy *^10 zemindaree right of a moiety of the talook Jiiuhiian, 

fauiil)' consisting of twenty-nine mouzas, and assessed at a jumma of 

partner* 19,001 rupees. It would appear that the family of the parties 

stiip, de- jjjjg . 

DUREAO sing : 


were till 
lately in 
family 
partner* 
sliip, de* 
fendatit 
managing 
the zemiu- 
dary, and 
plaintiff re¬ 
ceiving his 
expcncea. 
The family 


Dnon Sing, 

Sheopershad Sing, 

deft. 


Biiljoor Sing, 
Kniunder Sing, 


Ahlaii Sing. 

I 

Sikhnedhan Sing, 
died without issue. 


estate con¬ 
sisted ori- The plaintiff claimed on the ground that the talook was the joint 
giniilly of property of himself and the defendant; who. till 1201 (with a 
’ third partner who died without issue) lived together in family 
manaeer partnership (the defendant managing the estate), and then, uis> 
arquired 17 agreeing, they separated.. 

'I he Zillah Judge made a decree for the plaintiff, for the moiety 
pees, t’laimed, on the ground of its appealing to him from the evidence 
rowed for in the case, that iu 1201. when the parties separated, they were 
the purpose; coparceners, and had a joint light in the estate. This decree the 
*”rds^*iook ^'**' '”^**^ Court of Benares affirmed in appeal: at the same time 
out^ H 7 x~ ndjiidginv interest to the plaintiff on the valuation of the lands 
iniiidaiy claimed, from the date of the ziliah decree. 

potthli, for A luriher aopeul was brought to the .Sudder Dewanny Adawliit 
the whole |,y the defeinlaiit, objecting, piinoipaliy, that no law opinion had 
Hcld,'in taki'i) on the case, and that due attention had not been paid 

conforiniiy to the mode in wiiirii the monzas had been acquired ; in none of 
with an which, exceptiiiff four, the respondent could have any joint right, 
tllc 'miums Com I decided as follows on the farts and law of the case, 

tliauhc ' * Front the proceedings hold, it appeared that the appellant was the 
plnimiff. at sori of Doon Sing, eldest son of Dureao Sing, and that the res- 
sepHriiiion, pondtnt was son of Uuljoor Sing, second sun of tlie s-me Dureao 
to'lifllTof*^** Slug. After the death of Dureao Sins and Buljoor Sing, the 
the whole: and respondent were in family partneisliip, till the 

for the HC'Ftisslee year 1201 ; and the appellant, being of the elder branch 
quisitiun hy of the family, was manager of the taluok in question; the res- 
the ™*”*!?"pondent receiving from it a maintenance, and necessary expences. 
is for com-Of the tweiiiy-nine rnoiizas, four were admitted by the appellant 
mon bene- to be the hereditary estate left by Dureao Sing, and a moiety of 
fit. and the 10 therefore to be the right of the respondent. The appellant 
boiwwVd hisisted, that eight of the monzas were the estate of one Nihal 
for the pur- Sing: that Nihal Sing adopted his (the appellant’s) father and 
pose, is made him his heir: wherefoie the respondent could have no joint 
pHysblc hy right in these. The respondent, on the other hand, affirmed, that 
indeath of Nihal Sing without issue, Dureao Sing, his colla* 
tioa. relative, succeeded to the eight mouzas as heir: and objected. 
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that, if the appellant’s father had been adopted by Nihal Sinv, he 1803. 
could not have taken any part of Dureao 8ing’s estate as his son. — 
As the fact of Nihal Sink’s having made the appellant's father 
heir, was not proved; and from the evidence of Nonidh Rai, KulundS*^* 
semtoc/ar of the pergunna (a witness called by the respondent Siog. 
in the Ziilah Court, and approved by the appellant) it appeared 
that these eight mouz is, for 40 years before the death of Dureao 
Sing, appertained to his zemindaree; and the appellant’s plea of 
his father being adopted heir to Nihal -Sing, was, at all events, 
invalidated by his father’s claim, and possession, as heir of Dureao 
Sing: the Court considered his plea respecting the eight monzas 
to be invalid; and that it was established that the respondent had 
a joint interest in them. With respect to the remaining seventeen 
monzas, the appellant pleaded, that the zemindaree right of them 
was acquired by him, from the Raja of Benares, on his paying the 
sum of .3,200 rupees, balance of revenue due from the former 
zemindar, which sum he borrowed for the purpose; wherefore the 
respondent could have no right of participation: and further 
stated, that the zemindareeperwannas were in his own name exclu^ 
sively; but the pprwmnas not having been produced, this was not 
in evidence. By the tesiimony of Nonidh Rai it was shewn, that 
the seventeen inouzas were given into the appellant's possession 
by the Haja of Benares, fifteen years before the institution of this 
suit, but after Ce decease of Doon Sing, the appellant's father; 
of Buljoor Sing, the respondent's father; and of Ablad Sing, 

Dureao Sing's third son : and that, since the demise of those per¬ 
sons, the respondent had been in family partnership with the ap¬ 
pellant and Sikhnedhan Sing, son of Ahlad Sing, until the end 
of 1201, when the respondent, and Sikhnedhan, separated from 
the appellant, and claimed separate shares of the zemindaree: that 
after this, Sikhnedhan died, without issue. And it further ap¬ 
peared, iliat at the settlement of the Henares province in 1198, a 
zemindaree potfa for the whi.le of the twenty-nine monzas, toge¬ 
ther, was obtained by the appellant from the Resident at Benares, 
in his own name. 

Under these circumstances, and considering the mode in which 
these seventeen monzas were acquired, the Court proposed a ques¬ 
tion to tlieir puiulits, to ascertain whether the seventeen mou/as 
were in law to be considered the joint property of the appellant 
and respondent, or whether tliey were the exclusive property of 
the appellant; and whether, if they were joint property, the par¬ 
ties would share them equally, or not. The following was the 
answer given : “ Since after the demise of Dureao Sinar and the 
others, the appellant and respondent were till 1201 in family 
partnership without separation, the latter receiving maintenance 
from the zemindaree (of which the original hereditary part was 
twelve monzas), and the appellant, as being of the eldest branch, 
having the management; and since the manager, by payment of 
3,200 rupees, obtained a zemindaree srrant of seventeen mouzas in 
his own name; and, at the general settlement, obtained a zemindaree 
potta for the whole twenty-nine mouzas, together, in his own name; 
the legal conclusion is, that he annexed the seventeen additional 
inouzas to the former twelve, and increased the joint zemindareek 
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itios. From the manager’s having borrowed 3,200 rupees, with which he 

-obtained the zemindaree of the seventeen mouzas, the joint interest 

Sbeoper* of the respondent in tliis acquisition is not invalidated: for the 
«h^Sing,t;. manager in a joint estate has the control of all money transactions. 
g." Of the whole twenty-nine mouzas, the respondent will take an 
equal share with the appellant. If the lenders of the money with 
which the seventeen additional mouzas were acquired, have not 
been repaid, the sharers will make repayment, each in his propor¬ 
tion. 1’his opinion is oonform.ibie to the authority of the Mitac^ 
shara, and the custom of the province." 

As it appeared from this opinion, that the seventeen mouzas 
were, in law, as well as the other twelve, the joint right of the 
parties; and that the cluiraanc was entitled to a moiety of the 
whole; the Sudder Dewanny Adawliit (ttresent H. Coivbrooke and 
J. H. Harington) affirmed the decrees of the Zillah and Provincial 
Courts, with the exception that, instead of the interest erroneously 
adjudged by the latter Court, the appellant should render an 
account to the respondent of the mesne profits accruing on the 
moiety adjinlged, from the beginning of the Fusslee year 1210, 
(in which the zillah decree was given) until possession should be 
obtained under the final judgment, (a) 


^804. BEEBEE JUGUN, Appellant, 

“ versus 

May 7th. BAKIR ALT and others, (Heirs of Yoosu* Ali Khan), 

Respondents. 


Suit by the January 1794, or Poos of the Fusslee year 1201, Beebee 
sued Ycosuf Ali Khan in the Zillah Court of Sarun for 
(W,HgHtnst 11^90 rupees, as a third of the produce during five years, of the 
the son, for mouza Gudna, consisting of ayma land, exempt from revenue, in 

Bsliareolanpergitjin^ Manghee: and for possession of a third share of the 
ayma moo- * _ ° ^ 

za, H8 heir} 

to which ’ The pi.i in tiff and defendant were daughter and son of Sheer 
the son Afgun Khan, by Noorun his wife; which Sheer Afgun Khan, stated 
pleads that to have been proprietor of the ayma mouza in question, died about 
fell to'the^ 11.50. The plaintiff claimed on the ground that 

mother in she was heir to a third of the mouza ; the rest of it failing to the 
payment of other heirs, viz- the defendant and Noorun the widow. The sum 
demanded by her as produce of the third share for five years, 


it to him. (^) subject of acquisitions liable or not liable to be shared, is treated in 
The plea* *he Mitacthara (C. 2, on inheritance. Sec. 4.) The lands in dispute having 
not being obtained for n payment of money not furnished out of his own separate 

aubstan-'* foods by the appellant; and baring lieen inriuded, nt the appellant’s instance, 
tinted, the ^he same lunnud with the hereditary estate, in which the respondent’s right 
Sudder partieipation was undoubted, were clearly acquisitions made for the benefit 

Dewanny coparceners, and at their charge, under the management of the appellant, 

Adawlut acting as manager for tlie whole. Had they, on the contrary, been acquired 
adjudge to separate funds, and held distinct from the patrimonial estate, they would 

tbeplaiatiff belonged exclusively to the aequimr, and not been subject to be shared with 

Jam by his co heirs. 
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ending with 1201, was the balance of it after deducting 12 rupees 1604. 
per month, which she stated herself to have received from Noorun 
the widow, while she lived; and afterwards from the defendant. 

The (lefendant admitted, in his answer, that the mouza was theon'^a^H- 
property of Sheer Afguu Khan, but pleaded that Noorun hissionofit 
mother took the whole in satisfaction of her dower debt, and mort* according 
gaged it with conditional sale to him the defendant; which condi-mmudan 
tional sale became absolute: that he had since (for a period of 47gf {„. 
years) held the mouza : that the monthly allowance to the plain* heritaiice. 
tiff was voluntary on his part, and no riglit could be inferred from Biitthede* 
it. In suppuit of his pleas, the defendant filed, 1st, a deed of Aye* 
hil-wufa, by Noorun Beebee to Yoosuf Alt Khan, dated Rujub 11, mended.the 
1149 Hijera, corresponding with 11.54 Fusslee, reciting, that parties bav- 
the mouza Godna was her property, in right of dower due to her repre* 
that she mortgaged it to Yoosuf Ali Khan for the sum of 2,001 
rupees, received through him from bankers, and engaged to repay in poues-j 
them the money within two vears, in default of which the condi* sioa of 
tional sale should become absolute to Yoosuf Ali Khan, and he®*^herof 
should enter on possession : '2nd, an ikrarnama by Noorun Beebee 
to Yoosuf Ali, setting forth reasons for borrowing the money, and other per- 
the circumstances of the Aye- At/*t(;u/a executed to Yoosuf Ali: sons in 
dated 16th/umadossaai, 1154 Frtss/ee, with 1149, as the corres- 
ponding Hijera year. The Zillah Judge put a question to his law atleg eJ 
officer, as to whether, supposing a Moohummudan to die indebted mortgagees, 
to his wife for dower, and to leave landed properly of which the when called 
value was less than the dower due, the widow was to take the estate 
to the exclusion of heirs: whether she could execute a deed 
hye-bil-wufa on it: and whether, supposing the cazee whose seal proprietors. 
Was affixed to a deed, and all the attesting witnesses to be dead paying a 
(as appeared to be the case with respect to both the instruments 
abovementiuned), such deed could be considered valid. To this 
the law officer answered, that the widow, under such circumstances, heirs, 
might do what she pleased with the property : that a deed attested The Sadder 
by a cazee and witnesses now dead, was not therefore Invalid ; but Dewaaay 
that, if there were no witnesses, the party producing it might be 
sworn. The Zillah Judge, receiving these deeds of the defendant adjudge a 
as valid, apparently without further enquiry ; and considering that share of the 
the mouza had been legally conveyed from Noorun to the defen-J”!””^' 
dant, and held by him accordingly; gave judgment, dismissing 
the claim. the land. 

The plaintifT appealed against this judgment to the Provincial leaving the 
Court of Patna, chiefly insisting, that the deeds had not been clsimnnt, 
proved. The Court called on the defendant to know whether he 
had any proof: in answer to which, he alleged uninterrupted pos*s(>rted te* 
session for 25 years, since the sale; and offered to make oath, nurcoftbe 
The Court, observing that he appeared to have had invariable 
possession, resolved to swear him; and he made oath, that ****[(bethinlT 
mother sold him the mouza for 2,001 rupees. On this the zillah At. 
decree was affirmed. Opinion 

A further appeal was brought to the Sadder Dewanny Adawlut*"*"^^**** 
(present H. Colebrooke and J. H. Harington) by the plaintiff, on 
whose part it was contended, that there was no proof of the pro-termed a * 
perty of Sheer Afgun Khan having been absorbed in the dower deed of 
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1804. debt of Noorun his widow, nor any sufficient proof of her having 

--conveyed the muuza to Yousuf All: that bye-bil-wufa moreover, 

hye-bil- was not a le;:al contract. For the respondent, oii the other hand, 
wm/s, exe>(whohad now succeeded to the original defendant) it was con- 
cut^ on tended, that the bye-bil‘Wufa was legal; that, if the attesting wit- 
■nm of'ino. vfeTe dead, a deed bearing the cazie*s seal, under which long 

iwy, in fa- possession had been held, required no proof, 
voiir of a On examination of the two deeds filed by the defendant in the 
Zillah Court, it was observed by the Sudder Dewanny Adawlut, 
w^irf not Hijera and Fas&iee dates, annexed to them as correspond- 

fronitvhoin, log. did not agree, for the 16th of Jumadossani and 1 Uh Rujub 
the money of the Fusslee year 1154, correspond with dates in the Hijera year 
^ ^ ^ dates of the Hijera year 1149, given 

^rvaiid^ntieeds, correspond with the Fusslee year 1144. And besides, 
Moubuiu- the ikrarnama dated in Jumadossani, mentioned the prior exe- 
mudanlaw. cution of the hye-bil-wufa; whereas tliis deed was of a later date 
than the other. The vakeel of the respondents, called on by the 
Court for an explanation of these ciicumstances. had none to 
offer. He was then asked for the Mehr^nama, or deed of dower, 
alleged to have been executed by Sheer Afgun Khan in favour of 
Noorun ; and answered that he would asceituin whether his clients 
had it. It was then oliserved to him, that the vakeel of the defen¬ 
dant in the Zillah Court, had stated that the defendant had pos¬ 
sessed the mouza uninterruptedly fur 47 years; that, afterwards, 
the defendant had stated to the Provincial Court, he had possessed 
it 25 years: the vakeel therefoie was asked the reason of this 
inconsistency, and what was the real term during which the person, 
of whom his clients were heirs, had possessed the inouza? To this 
the vakeel answered, that he had understood Yoosuf Ali was absent 
for several years, after the term of the bye-bil-wufa expired : that 
he could not, without reference to his clients, state the period of 
possession ; but so far he knew, that Yoosuf Ali mortgaged the 
mouza to one Tegh Ali Khan, after whose death his sons succeeded 
to his interest in the mortgaged property. The vakeel of the 
appellant, being questioned whether there was any deed of dower 
in favour of Noorun from her husband, replied that he was not 
informed; but contended that, whether there were or not, the 
mouza was not absorbed in her debt of dower, and did not fall to 
her in satisfaction of it. 

Under these circumstances, the Court, adverting to there being 
no proof adduced to the deeds filed by the oiiginal defendant, 
and to the plea of the appellant, that the deed of bye-bil-wufa 
was no legal conveyance of the propeity, gave the papers of the 
cause into the hands of their law officers, and proposed this 
question to them: Notwithstanding the inconsistency of dates, 
and contents, in the deeds of ikmrnoma and hye-bil-wufa, of 
the witnesses to which none are iiviiiir; and the inconsistency of 
the statements on the part of Yoosuf Ali as to the period of his 
possession of the mouza; will these deeds, in the event of proof 
being brought to Yoosuf Alt’s possession for 25 years, be legally 
valid and sufficient, or not, without other corroboration than the 
oath of Yoosuf Ali, to prove the conveyance of the mouza to him ? 
And if they be not of any effect, and Sheer Afgun Khan, former 
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proprietor of the mouza, died leaving heirs (as stated by the 1804.^ 
respondent's pleader) three widows, a son, and a daughter: and - - 
the fact, alleged by the respondents, and denied by the appellant, Beebee Ja> 
of the mouza in question having fallen to the widow Nooiiin, in 
satisfaction of dower due to her, be not proved; how will the mouza “ 
be divided in law among the heirs of Sheer A'fgun Khan ? and iu 
the event of Noorun’s right to it being proved, what will be the 
partition of it between her son and daugirter ? 

The answer returned was this : the ikrarnama and byenama, 
on which the defendants rest their title, wnl not avail them. 

These are documents in the hands of an adversary; not preserved 
among the cazee's records ; the plaintiff does not admit them; 
proof is not brought to them ; and the plaintiff has not declined 
to make oath against them; which, had it been the case, mi^ht 
have been taken as an admission. The dis-igreemeut of date 
between the Hijera and Fusslee years: the fact of the byenama 
being posterior in date to the ikrarnama^ though this latter recite 
it; and the inconsistent statements as to the period of Yuosuf 
Ali’s possession: form presumptive proof that the documents are 
■not genuine. And putting out of the question the fact of their 
authenticity, the deed purporting to convey the mouza is invalid 
in point of law; for the purport of it is, that Nooniii Beebee 
borrowed 2,001 rupees, on interest, from bankers, for two years, 
through Yoosuf Ali, and executed the deed of bye-hil-wufaj 
engaging, that on repayment of the money, with interest, within 
the term, throngh Yoosuf Ali, she should cancel the deed ; but that 
■utlierwise an absolute sale should take place. This therefore is 
not a deed of sale; and bye-bil-wu/a, which some hold to be 
a contract admissible in Moohummudan law, cannot be thus 
constituted. Length of possession on the part of Yousuf Ali, and 
his oath, form no proof. And the allegation of the defendant as 
to the possession of Noorun in satisfaction of dower debt, has not 
been proved. The mouza therefore is the estate of Sheer Afgun 
Khan, divisible among his heirs. If (as has been stated by the 
respondents) he left (besides Yoosuf Ali, a son; .lugun Beebee, 
a daughter; and Noorun Beebee, his first widow) two other 
widows, viz. Lai Beebee, and lluhinul Beebee ; then the mouza, his 
estate, will be divided into twenty-four parts ; of which three, or 
an eighth, will go to the widows; fourteen to the son ; and seven 
to the daughter. If there were only one widow, Noorun, the 
whole eight will go to her. And on the death of Noorun, leaving 
heirs, Yoosuf Ali, a son, and Jugim Beebee, two-thirds of her 
estate would go to the son, and one-third to the daughter. 

A question being put to the vakeel of the respondent respecting 
mehrnama required by the Court, it did not appear that any 
such document was furthcoming. The Court, according to their 
opinion on the case, and the fatwa of their law oiHcers, decreed 
partition as there specified, among the heirs of Sheer Afirun Klian, 

VIZ. tlie son and daughter and three widows: two-thirds of the share 
of Noorun and also of the share of Ruhmut (who it was found died 
childless, leaving heirs Yoosuf All, and .lugun Beebee), falling to 
Yoosuf Ali, and, in his right, to his heirs the respondents ; and one- 
third of each to the appellant. So that the share decreed to the 

VOL. 1. u 
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1804. appellant was seven parts of twenty-four, and a third of two othfer 

-several parts; and to tlie respondents fourteen parts, and two- 

Derbee Jii- thirds of two «)ilier several parts. But as the Court were informed 
that Yoosiif All Khan mortgaged the mouza to one Tegh Ali 
others' *""Khan, and that Shahainut Alt and Gholam Nujuf Khan, sons of 
the mortuagee, were now in possession ; it was directed, that the 
Zillah Judge should enquire into and report the circumstances 
of the mortgage; after culling on the heirs of Tegh Ali to state 
what suras had been received in satisfaction of it; and to shew 
cause why possession of the lands should not be awarded under 
the piesent decree. 

On the 30lh of November 1804, the Siulder Dewanny Adawlut 
bad before them the return made from the Zillah Court, together 
with petitions on the part of the sous of Tegh Ali Khan, setting 
forth, that they were mali/tan mokiirrcreedur proprietors of the 
ntoiiza, holding under the aymndars at a mokurreree, or fixed jumma 
of 1,606 rupees; which they st.itcd to have been regularly paid to 
Sheer Afgiin Khan, to Yoosuf Ali Khun, and to his heirs or 
assignees : and at the same time these persons produced engage¬ 
ments entered into by their father and themselves with Yoosuf 
Ali, temiing to shew that they weie proprietors; and the last of 
them stipulating an hereditary ;noAt/rreree jumma. The Court, 
bmiing ihay had been raisinioriued with respect to the tenure 
(real or alleged) of the peisons in possession, amended their de¬ 
cree ; and, instead of ahan s of the mouza, adjudged to the claimant 
shares of the /MMiwn receivable from the persons holding under the 
heirs of the ; with diiections forthe respondents refunding 

to the ai pelliiiii the arrears of her portion since tlie date on which 
the suit commenced. 

The appellant afterwaids prayed to bo put into possession of d 
share of the land, inste.id of a portion of the jumma, and to oust 
the possessor.-', on the ground that their alleged mokurreree tenure 
was invalid ; which question the Court refused to go into; Icavinn- 
ihe appellant to contest the validity of the tenure in a separate 
suit, if she thought proper. («) 

f«) Acconlin!? to the maxims of Moolnnnmndaii law, the rpspimdent, or 
porstm denyinif the claim, imiy l)e required to make oath to the denial, and the 
rerusai to do so is a confession of the demand, [lledaya, vol. 3, p. 63 and 70). 
In this ease, the person wlio defended the action, setting up a claim founded 
on certnin doeuments exhibited by him, was not respondent, but claimant; and 
the OHih conid not properly he tendered to him, lint to the other party; and for 
this n‘ason the law officer’s remark, that the plaintiff in the action, (who denied 
that claim, and the documents exhibited in support of it) had not declined to 
make nsth. 

On the subject of sale*, with an option of rescission within a limited time or 
hye-bil-wu/a considered as a mortitai'c, which some deem lawful, and others 
not, ^ observations on No. 31; and the Uedaya, vol. 2, p. 381. 

It is necessary to the completion and validity of a sale, that the declaration 
and nrecptaucc of the parties respectively, should be couched in terms expressive 
of a past, not a future act. (Hedaya, vol. 2. p. .36.) This was not the case in 
the allcped hye-hit-wafa ; which moreover was a sale to one person foe a con- 
iidf ration receireci from another, being for money borrowed not from the partv 
blit through hiiiu ^ 

On the rules of distrihutioa of inheritance applicable to the case, oee Siraiiv- 
Sfitn, p. 5. • j y 
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ALI BUKSH KHAN, (for liiiiiself and on tlie part of Kadir 
Buksh Kiiak, and Hosein Buksii Kiiax), Appellant, 

vergus 

KAEEM BEEBEE, (paupor), Respondent. 


Aiig. 24th. 


THIS was a suit brought in the Zillah Court of Behar. in Jtidjrment 
^ctober 1800, corresponding with Asia of the Fmslee ye-ar I 208, 0»e 

in which Kapem Beebee was plainlitf, against All Bnksh, 

Buksh, and Hosein Bnksh, defendants. The claim was lor 37,500 Moohmn- 
lupees. The plaintiff was daughter of the late Raj i Hosein muflnu, a- 
Biiksh Khan, zemindar of Shehrg;hatce, by Omda Beebee his wife,**''"'*^ 
who died before him, in 1198: and one of the defendants, wlui 
had now possession of the estate, was the son, and the two oihe SgeVsfon oT*" 
grandsons of the late Raja. The plaintiff claimed the sum in liiK estate, 
question as one of the heirs of her mother, setting forth in lier 
plaint, that the sum of 75,000 rupees was setticil by tlie late R‘‘jM*** 
on her mother, as marriage dower, and at his death was a debt iiermoilier, 
against his estate: which debt he acknowledged befoie he died ; luiimiddnr- 
wherefore the plaintiff, as heir to half of it, hrou‘iht the present'"' 
suit; reciting further in her plaint, that this was « X'.-lusive of her 
right to a share of the estate as one. of the Raja's lieirs, after ||||> Hither 
satisfaction of the dower debt. The deft'U Unts plea:!ed, that by sa''’’ivp(l; 
custom of the family, no more than 10.000 rupees w'as ever given'"'I'*' 
as tlower ; that the ilower <d'thc pi lintilT's mother was remitted by 
her before she died : lli.it tlie R.ija never ackrinwiedged it to be inritlit'i-'R 
due, after her death; that she received from him m presents atestHte.ra- 
differinit times above a lack of rupees; that the /emindaree was‘‘"Y*™*'*® 
not an estate left I-y the late Raja, but was held under a coii-ey- fr',ni the 
anr.e from liiin executed in bis life-time. The piincipal written projieriy of 
evi.lcnce in the case was an ikrarnmna, or engagement, purport- the hii.->- 
ing to be bv the late Raja to his daughter the pluinlilf, 
date the 15th/w/Mud-o.s’-.va»t of the Aiss/cc year 1205 , and rofiting, 
that h.tlf licr iiiothei’s doaer “ of 75,000 rupees" was due to tlie icijrintMitof 
daughter; that during his life, he would support her; anil that theImsb.uid 
her claim would at his death be payable from tlie est.ite. 
instrument was stated to have been executed on a of the 

daughter to sue for her portion. 'Jhe defendants aiHrmed it to be her iteath, 
forged. hchl to he 

Judgment tvent for tlie plaintiff in the Zillah Court, the 
of which recited, that from evidence of witnesses for the plaintiff, ''® 

there was proof that, at the marriage of the plaintitf's mother, the setilcii as 
Slim of 75,000 rupees was the dower settled on her; that more 
than 10,000 rupee.s had been settled on others of the family ; **’***• 
the Raja’s ikrarnuma to his daughter was proved by the suii- 
scribing witnesses ; that ihe pleas of the derendants, of which the hi-iuir her 
incoiisistencv was leinarked, were not suhst.'inliated by their evi- Imsliaiid ; a 
deuce. Ami it was adjudged, that the sum claimed sb.ould he paid diuurUtrr; 
to the plaintiff, half by Ali Buksh, and half bv the two minors ; ’ 

this appearing to be their respective proportions of the profits of iii« 

the estate. ImsliHiid 

In appeal by the defendants to the Provincial Court of Patna, •*‘1'*'* •* , 
the Zillah decree was affirmed. *^*’***’ ^ 
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1804. On a further appeal to the Sudder Dewanny Adawlut (present 

--II. Colebrooke and J. H. Haritijfton), objections were principally 

her estate; urged against the evidence in favour of 75,000 rupees having been 
(Via. the tiie amount of the dower (and that this particular sum was fixed at 
unpaid ^ marriage, the Provincial Court had not considered to be 
thT^daiigh* proved satisfactorily by the oral evidence): and it was prayed that 
ter a half; the law ofKcers might be consulted on the case. The following, 
the brother question was proposed to them by the Court: if, according to the 
thMhree ®vidence of witnesses for the respondent, the dower of the Ranee 
sisters a Omda Beehee, mother of the respondent, was fixed, at the time of 
twentieth her marriage with Raja Gholam Hosein, at 75,000 rupees: and 
each. sometime afterwards (in 1198) she died, leaving heirs, the Raja 
her husband ; Kaeem Beebee, her daughter; Husun Ali, her bro¬ 
ther ; Mokoo, Phekoo, and Ameerun, .sisters: and afterwards, 
in 1^05, Raja Oholam Hosein died, leaving heirs Kheiroo Beebee, 
his mother; Baeem Beebee, a daughter by Omda Beebee; Imam 
Buksh Khan, a son by a different mother; Sooruj Beebee, Nadira 
Beebee, and Niamut Beebee, daughters by another mother; and 
Mootee and Pearoo, mothers of the above son and daughters; and 
if Omda Beebee, in her lifetime, neither claimed nor remitted her 
dower, could the heirs of Omda Beebee, after the death of the Raja, 
make a claim at law against his estate, for the dower, as her estate ? 
and, if the heirs of Omda Beebee had the right to receive her dower 
from liie estate of her husband, what partnf this dower would fall by 
Jaw to Kaeem Beebee, her daughter?—The answer returned by the 
law officers, after comments on the evidence, was in substance this : 
the evidence of the witnesses stating themselves to have been 
present at the ceremony does not prove the dower; but the ikrar- 
nnma of the Raja is proved : and by virtue of it, the heirs of the 
wife can claim her dower from the husband’s estate. Of 75,000 
rupees, the amount of it, a sum of 18,750 (a fourth), being the 
husband’s share as heir, ceases to be a debt against him : of the 
remainder, Kaeem Beebee the daiisrhter will get 37,500 (a moiety); 
Husun Ali Khan the brother, 7,.500 (a tenth); Ameernn, Mokoo, 
and Phekoo, sisters, 3,750 (a twentieth) each. Under this futwa 
the Sudder Dewanny Adawlnt affirmed the decrees of the lower 
Courts; with an option to the appellants to give to the respon¬ 
dent, instead of the amount adjudged and interest, a third of the 
zeraindaree left by the Raja; to be in lieu of the said amount, and 
of her right as an heir to her father ; which the respondent, that 
the family estate might not be sold to raise the money adjudged to 
her, had agreed to accept, leaving the remainder entire to the 
other heirs, (n) 

(a) Dower is due on the consiimmalion of innrriage, unless deferred hy the 
terms of the settlement t» a fiitni-e period (llalayn, rol. I, p. 123 and 150); 
and after the death of the parties, the heirs of the wife are entitled to take the 
dower ont of the hnsband’s estate (Hedaya, vol. I, p. l.’i.'i) ; dediiciinit the hns« 
band’s portion as one of bis wife's heirs, if she die before him. (/bid, p. 156}. 
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RADHAMUNEE DIBEH, Appellant, ie04. 

versus --- 

SHAMCHUNDER and ROODERCHUNDER, Respondents. Sept. 27tli. 

THIS was a suit brought by Radhamunee Dibeh in the Zillah I" « suit by 
Court of Mymunsing, in July 1794, against Shamchunder 
Rooderchuiider, to recover 1 ana, 6 gundas, 3 cowries, of the gaiont the 
pergunnas Mymunsing and Zufurshahi; of which portion the brothers o< 
annual profit was stated at 2,5iK) rupees. The plaintiff claimed as j'*'’ 
heir of her husband, the late Gobindchund Chowdry, who, with jj" j 
his two brothers, the defendants, had held 4 anas of the pergun- leagj to 
nas alioveinentioued in family partnership. The claim therefore which the 
was for a third share of these 4 anas; to which claim the defon- detcodauts 
dants pleaded, that their brother made over his landed properly * 

to them, before he died ; and that the plaintifi' was only entitled 
to maintenance. Documents were adduced by each party; par-brother to 
ticularly an ikrarnama by the plaintiff, purporting to have been tlwin, exc- 
expcuted by the defendants; and a deed of conveyance to the 
defendants, termed Siout-teag-putr, purporting to have been exe-sickness, 
cuted by the deceased brother, and reciting, that he relinquished four days 
his landed estate to them, and that his moveable property was to*’ft«re he 
be expended for certain pious purposes, after discharging funeral 
expenccs. Little evidence was taken in the Zillah Court; fur thedoolaw,the 
Judge, reciting in his decree, that both parties, as far as evidence only qurs- 
was iieard, had brought false witnesses, rejected the documents*'®” 
of both sides, without proceeding further; and, according to polnVof 
opinion taken from his Pundit, declaring, that the succession tofiicthcwBa 
the property of a man dying without issue vests in his widow, of sonud 
gave judgment for the plaintiff, for the share claimed. 

In appeal to the Provincial Coiiit by the defendants, all the 
witnesses nained were directed to be examined. From the result jected, on 
of tlicir testimony, the ikrarnama vi as considered a forgery; but failure of 
the deed adduced by the defendants was deemed sufficiently esta-P™”^*? 
blished. 'I he Provincial Court put a question to their law officer, 
reciting, that a zemindar died, leaving two brothers and a widow; goes in fa- 
nnd, four or five days before bis death, aliened his estate to hisvourof the 
brothers, leaving his wife to be maintained by them; and required 
his opinion whether an instrument making such alien.ition was 
legal: and, after receiving an answer that it was good in law, the busband. 
Provincial Court reversed the zillah decree. revertible. 

In appeal by the claimant against the above decision to the "*.*'*'‘*®' 
Siidder Dewanny Adawlut, it was principally urged, that the deed, * 

as itself recited, was executed by Gohindchund when dying, and next heirs, 
on that account would not avail in law: and that he was not ofRespon- 
sound mind at the time. And the appellant’s pleader represented, 
that Rutnesree, a witness whose evidence was taken by com- 
mission in this cause, cm interrogatories put by the respondent, their mokk- 
and who had merely stated that Guvindcliund gave a deed to tarkar 50 
his brothers, and siirned it; but whose evidence had also been fur 

taken to the execution of the deed in another cause between 
the same parties in the Zillah Court of Rajshahi, respecting prae on the 
part of the-landed property of the appellant’s late husband, there Sudder 
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1804. situated; had deposed in the other cause, that Goviudchund 

~ . . . was not in his senses; that he could not of himself sign the deed 

Dcwanny set up bv the respondents, hut that one of them (Shamchunder^ 
Adawiut a guided ijjg hand when he signed it. And the vakeel filed a copy 
ofa'rword.®^ deposition, attested by the Second Judge of the Moorshe- 
‘dabad Provincial Court, to nhich Court the cause alluded to was 
appealed. The vakeel of the respondents filed another copy of 
this deposition, Httosted hy the Judge ofZillah R.ij$hahi,but difier- 
ing from the other. The ori >iiial deposition was accordingly re¬ 
quired froai the Provincial Court; and it was found, that the copy 
filed on the part of the appellant agreed with it; but that filed by 
the respondems did not, tlie purport of the deposition being en¬ 
tirely chan.ed. An enquiry was directed to he made on this point; 
and other depositions in the former cause to be tran-smitted. And 
in the mean time the Court, wiih reference to the plea urged by 
the appellant, reijuiied an opinion from tlicir Pundits, whether, 
supposing the h’ishand of the cluintant to have executed the deed 
set up by the respondents, duiiiig severe illness, wlieredf he died 
four days after, such deed was good in law; to which tlie Pundits 
replied, that severe illness did nut p<event the validity of a gift 
of property moveable or immoveable; that if the person executing 
it were of sound mind at tiie inn.-, the gift was valid: if he were 
not of sound mind, it would not avuil.’* 


From the return recciveil through the Provincial Court, contain¬ 
ing the investigation made by ihe Judge of Zillah Hajshuhi, rela¬ 
tive to the copy of Riitnesree’s di p jsition filed on the part of the 
respondents, the following facts appeared: On the 20th of June 
1800, while this cause was depending in appeal before the Provin¬ 
cial Court of Dacca, (.ifter the decrees were passed in the other 
cause in the Rajshalii Ztllah Court, and Provincial Court of Moor- 
shedabud), the respondents, through one Shamkishor Neogee, their 
fsince deceased), [letitiuncd the llajshahi Zillah Court for 
a copy of the deposition of Rutnesree, for tlie avowed purpose of 
filing It ill the Mymunsing Court, in this suit; and leave having 
been obtained for his being furnished with a copy, xhepeishkar of the 
respondents, either without the knowledge of the native officers of 
the Court, or by collusion with one or more of them, altered in several 
places the copy of the deposition deposited in the Zillah Court (the 
original, as is usual, having been sent to the Provincial Court, with 
the rest of the proceedings), and obtained a transcript of the copy 
so altered, bearing the attestation uf the serislUudar, and of the 
Judge ; ill which copy, in the place where the deponent had said 
that Gobiiidchiind was insensible, he had managed to alter it to 


not insensible.'* The respondents having been detected in this 
attempt to support the validity of the conveyance which they 
pleaded, and to prove by such means that Gohiiidchund, when he 
executed it, was of sound mind, it appeared to the Sudder Dewanny 
Adawlut that reliance was not to he placed on the deed, nor on 
the other witnesses on the part of the respondents, most of whom 
were their servants: and besides, from the original deposition of 
Rutnesree in the former cause between the parties, there appeared 
strong ground to conclude, that, when the deed Hied by the res¬ 
pondents was obtained from Gobiudehund (who, it was there 
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iitated, could not sign himself, but had his hand guided by Sham> 1804. 

chunder), he was not in possession of his senses. Without satis- - . - . 

factory proof, therefore, tkiat he was of sound mind when the deed Radhsmu- 
was signed, the Court determined that it could not be admitted to 
rebut the claim of the appellant. cimndcr' 

The decree of the Provincial Court of Dacca was therefore re- andRooder- 
versed, and that of the Zillah Judge affirmed, by the Sudder chuader. 
Dewuiiny Adawlut, (present H. Colebrooke and J. II. Harington) 
who directed, that the share in dispute, as the right of the claimant 
by succession to her husband (reverting by law, at her death, to 
her husband’s next heirs), should be made over to the appellant, 
with mesne profits since the date of the suit. The costs in all 
the Courts were made payable by the respondents. And with rvfer- 
ence to the fraud by which they had attempted to impose on the 
Court, as true, a falsified copy of Rutnesree’s deposition, it was 
directed (under section 21, regulation 4, 1793), that a fine to 
Government of 200 rupees, should be levied from each of them; 
and a fine of 50 rupees from Kamgunga Das, their mokhtarkar, 
who, participating in the fraud, presented the copy of the deposi¬ 
tion to be filed, (a) 

• (a) The points of Inw in this case were, 1st, the right of a widow to succeed 
toiler liiisliand'h property, in the rase of his leaving no male issue: [Jimuta 
Vahanu, Cli. 11, Sect. 1): anil 2nd, the validity of a deed executed by a man in 
Ills last illness, if he he of sound mind; and the invalidity of it, if his mind be 
not in its natural state. This subject is treated in Jurvimath's Digest, (vol. 2, 
j>. 222, 309). 
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1805. CO.MMERCIAL RESIDENT AT PATNA, Appellant, 

versus 

April 29th. ADEET SING,and SIIEOPURSHAD SING, Respondents. 

Claim of THIS was an action for breach of cngag:eincnt, broug'ht by the 
appellant Commercial Resident at Patna, in the Civil Court of that city, on 
5*924 rn- August 1800, to recover from Adeet Sing, and Sheo- 

pees.dueon purshad Sing, the sum of 5,920 rupees. It appeared, that Adeet 
ciigagerarnt Sing, one of the defendaiits, had for many years been contractor 
of one of providing boats to convey from Patiia to the Presidency the 
dents dis- tlifTcrent annual dispatclies of saltpetre. He was paid for the boats 
missed} the at a fixed rate in proportion to their size; and as it was necessary 
latter not for him to make advances beforehand to the diftereiit proprietors or 
to hTv*"*’ whom he engaged for them, it was the custom, from 

failed hihis^'"'® time, for sums of money to be advanced to him from the 
engage- Residency for that purpose. On the plaintiff's adjusting accounts 
ment, and with him on the 21st of May 1800, there was an arrear of 6,682 
havin”de against Adeet Sing, for former advances; and he, accord- 

prived him *”S^y> O'* above date, entered into an ikrarnama or written 
of the engagement with the plaiiiiiff, on the security of the other defen- 
means of dant, as follows; “ I, Adeet Sing, acknowledge myself in arrear 
performing advances, to the amount of 6,682 rupees. 1 engage to furnish 
boats ill good time, and to clear off the arrear by the end of 
October. If I do not clear it off, 1 will pay ready money.” The 
plaintifl stated, that Adeet Sing, in opposition to his engagement, 
iiad refused to furnish boats required of him on the 1st of July; 
that after deducting the sum of 757 rupees, which had been 
accounted for, there remained a balance of the sum specified in 
the claim, due, under the engagement, from Adeet Sing and his 
security. Adeet Sing denied that the claim attached to him. 
After stating that the amount of the engagement consisted of 
balances outstanding with different owners of boats, he pleaded 
that the engagement was for a gradual liquidation of it, and 
obviously depended on his contract being continued to him as 
before, which hatl not been the case. He then proceeded to state, 
that, on the requisition of the plaintiff for a certain number of 
boats by the 1st of July, he prepared the number required; the 
hire of them, at the accustomed rate, being 3,678 rupees; that, 
of this sum, he demanded only 1,978 rupees, and consented to the 
deduction of the remainder, viz. 1,700 rupees, towards liquidating 
the amount of the engagement; agreeing also to similar deduc¬ 
tions on the several subsequent dispatches, until the whole should 
he liquidated; that the plaintiff, however, refused to pay him any 
part of the boat hire for the first dispatch; and that he, in conse¬ 
quence, refused the*plaintiff the use of the boats; upon wliich ho 
was immediately deprived of his contract. These facts were ad¬ 
mitted. It was the opinion, however, of the City Judge, that, 
tinder the letter of the engagement, as it was not specified that 
any fresh advance was to be made to Adeet Sing before he had 
rleared off the amount of the arrears, he had no right to demand 
any; and that, as he was considered to have violated the engage¬ 
ment by refusing the use of the boats required by the plaintiff on 
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the 1st of July, the whole amount became due from him^ imme- *805. 
diately on that refusal. Jadg:ment was therefore given in tlie City 
Court in favour of the plaintiff, for recovering his claim, with costs, 9°!“?".* 

from the defendants. . denta^at- 

On appeal by the defendants (the late contractor and his n«, ». 
security) from the above decree to the Provincial Court of Patna, AdeetSing 
the following were the grounds on which that Court did not con- 
cur in the decision: 1st, had the purpose of the engagement, 
entered into by the contractor, been to engage for the liquidation 
of the whole of its amount previously to any fresh payment of boat 
hire being made, according to custom, by the Commercial Resi¬ 
dent, it Was the opinion of the Court, that such intention would 
have been distinctly specified, together with the number of dis¬ 
patches in which the liquidation was to be effected; and that no 
mention would have occurred of the amount being cleared off 
only by the end of October. 2nd, from the tenor of the engage¬ 
ment the Court considered it to be obviously meant, that the 
amount was to be gradually cleared off, and that, at each time of 
providing boats for the several dispatches of saltpetre, a certain 
fresh payment of part of the boat hire was to be made, and a cer¬ 
tain part of it to be deducted towards clearing off the amount, until, 
by degrees, by the last dispatch in October, the whole should be 
liquidated. 3rd, the Court was of opinion, that the contractor 
should at all events, as a necessary consequence of the engagement 
taken from him, have been allowed to retain the contract during 
the whole season ending with October; and that the Commercial 
Resident, in taking the contract out of his hands before the expi¬ 
ration of the specified period, had forfeited his claim to the liqui¬ 
dation of the amount by the contractor, as he had deprived him of 
the means by which it was intended to be liquidated. The Pro¬ 
vincial Court therefore reversed the decree passed by the City 
Judge in favour of the Commercial Resident; and dismissed the 
claim preferred by him against the contractor and his security, with 
repayment of costs to those persons. 

On appeal by the Commercial Resident from the above decision 
to the Sudder Dewanny Adawlut (present H. Colcbrooke and J. 
Fombelle),thi8 Court concurred in opinion with the Provincial Court 
of Appeal, with respect to the nature and intent of the engairement. 

It appeared to the Court, that the contractor had not failed in the 
conditions of it; but that the appellant, in taking the contract out 
of his hands, and consequently depriving him of the means by which 
the amount of the engagement was to be liquidated, had rendered 
that amount no longer demandable from tlie contractor, and had 
himself become responsible for collecting the outstanding ba¬ 
lances of which it consisted. A final decree was therefore pa.ssed 
by the Sudder Dewanny Adawlut, confirming the judgment given 
by the Provincial Court against the claim of the appellant; but in 
const.leration of the amount claimed having been really due, under 
the engagement, from the respondents, (the contractor and his^ 
security), though, by an error of the appellant, the recovery ot 
it from those persons was precluded, it was directed, that the costs 
in each of the Courts should be paid by the parties respeciively. 
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1805. SHEIKH MOOHUMMUD ALT, and SHEIK MURHUMUT 

•-- AlA, Appellants, 

May 22nd. versus 

KASI RAM and others, (Heirs of Deendiai. Sing and StiEWVN 

Sing), Respondents. 


Claim of this was an action broiif^ht by Sheikh Moohummud Ali and 
to reilcmp- Sheikh Murhumut Ali in the Zillah Court of Sarun, on the 30tli 
tionof of June 179.5, or 18th of Asarh of the Bengal year 1*202, against 
lamls, on the heirs of Deendial Sing and Shewun Sing, to set aside certain 
had'eicoeut bye-bil~v)ufa, or mortgage and conditional sale; and to 

ed deeds recover possession of the villages Baltha,Chap, »&c. twenty-two in 
number, the annual produce of which was estimated at 18,817 
rupees. It appeared, that on the 1st of Bhadon 119.5, blank 
deeds of mortgage and conditional sale were executed by tlie 
plaintiffs on the villages in question, for rupees 8,328, the amount 
of arrears of revenue due from the plaintiffs on account of them. 
The sale was redeemable before specihed dates daring the months 
of Asszn and Kartic of the following year; and the condition was 
PRynu'iu of tbat the sale should become absolute to any person who should 
the Hiiiountpay the amount of the arrears to the Collector of the district, at 
WHS tender-ti,e expiration of the stipulated time, if the deeds were not pre- 
Siariiine redeemed by the plaintiff's, by payment of the sum. The 

Judgment deeds were deposited with Jugmohiin, a person in the Collector's 
against Hp- contidence; to be filled up by him if requisite; and it appeared 
pi'llHiits, that he afterwards filled them up with the names of Deendial Sing 
tender being Shewun Sing. The plaintiffs stated this to have been illegally 

proved. ®done, and required the deeds to he set aside, alleging that, before 
any of the specified dates, they tendered tceps or banker's pro¬ 
missory notes for the amount; but that the persons concerned 
refused the notes, and would not surrender the deeds. In an 


of niort- 
gHge ami 
conditional 
Side re- 
deemable 
within a 
certain 
time, on 
plea that 


amended statement, the plaintiff’s alleged their having tendered 
cash to the full amount within the stipulated time; but that this 
tender was refused. The defendants denied that there had been 
any tender of cash within the time dtiiing which the deeds were 
redeemable. They stated, that, in consequence of the money not 
being produced by the plaintiff's, the amount was paid by Deendial 
Sing and Shewun Sing, on the blank deeds being filled up with their 
names, and delivered to them ; that the villages thereby became 
their property; and had now devolved on the defendants their 
heirs. From the suspicious nature of the statements of the plain¬ 
tiff’s, in first mentioning a tender of notes only, within the time 
of rerlemption, and afterwards alleging that cash had been ten¬ 
dered within that time; and from no satisfactory proof being 
adduced of the tender of cash; tlie Zillah .ludge did nut believe 
the assertion of its having been made; especially as it appeared 
improbabio, that the plaintiff's, if cash had really been tendered 
and refused while the deeds were redeemable, should not have 


complained on the suiiject at the time, which they had every 
opportunity of doing, it being therefore considered, that, in con¬ 
sequence of no cash having been produced by the plaintiff’s 
wittiin the periods agreed on for redeeming the deeds, the sale of 
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the villages had become absolute to the persons of whom the 1805. 
defendants were heirs, the claim preferred by the plaintiffs to U)e -—■*—— 
recovery of them was dismissed in the Zillah Court, with costs. Sheikb 

On appeal by the plaintiffs from the above decision to the Pro- Moohnm- 
vincial Court of Patna, some persons were called by the appellants sheikU 
to prove the alleged tender of cash within the stipulated time; Murhumut 
but as it was considered by the Court, that their testimony was Ali,«. 
unworthy of credit, and that there was no proof whatever of the 
fact, the decree passed against the claim by the Zillah Judge was*** *** ***' 
confirmed, and the appeal dismissed with costs. 

A further appeal, preferred by the claimants to the Shudder 
Dewanny Adawlut (present H. Colebrooke and J. H. Harington), 
was dismissed by tlie Court, with costs, on the same ground, (a) 


SOOBUNS LAL, (pauper), Appellant, 
versus 

HURBUNS LAL and ROODER RAM, Respondents. 


1805. 

June 17ih. 


IT was stated in this case by Soobuns Lai, who was plaintiff in Claim of 
the Benares City Court, that he and the defendants Hiirbuns Lai appellant 
and Rooder Ram) who were his brothers, realized by trade carried aright 
on in family partnership the sum of 21,000 rupees: tli.it Nirotiun 
Das, the father of the parties, was, by the usage of the province, certain pro- 
proprietor of the acquisitions of his sons; that he repeatediy 
desired the defendants, while living with them, to make a 
tion of tlie property, and to give the plaintiff his share; notwith- appeUalit' * 
standing which, the defendants kept possession of the whole : nml res- 
that the father, in consequence, gave plaintiff a written document poa'lent* 
(now produced in Court) authorizing him “ to receive his share “’1.™ 
of property" from the defendants; a short time after which he 
died. This action was therefore brought to recover a third share their late 
of the snin of 21,000 rupees. The defendants denied that the father, 
plaintiff had been in family partnership, or concerned in trade,’’“f.”'*'**"* 
with them; and contended that the plaintiff could have no prUant,* he 
claim whatever; 1st, that he could have no hereditary claim property 
on them for a share of property, as the father possessed none ; h.-ning in*en 
2iid, that the property in question was acquired by the defendant 
Hiirbuns Lai, and that the father had no legal authority tOrJgp,"®.** 
give the plaintiff an order for a share of property actpiired by dents, cx- 
others of his sons. Witnesses were called by the plaintiff res- 
pecting the alleged partnersliip with his brothers, and also res- 
pectiiig the circumstance of the father having possessed property ; ,.,iiy joint 
but it not appearing to the City Judge, that there was any evidence stock of the 
to support the claim, it was dismissed, with costs recoverable f«««ily. 


(«) The trnnsnetion in the case appears to have been merely a ronditiondl 
sale, which the plaintiffs executed to secure the punctual payment of arrears of 
revenue on a specified day. The persons to whom the defendants arc heirs, 
did not lake a mortgage of the lands, but about the time of the expiration of the 
period of rederaptitin, when the sale became absolute, they paid tlie amount 
as the purchase money of the lands, and obtained possession. The plaintiffs 
heviog totally failed in proving the alleged trinler of payment within the stipu¬ 
lated time, judgment was given against them in ail the Courts. 
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from the plaintiff, in the eVent of any property being hereafter 
discovered in his possession. 

On appeal by the plaintiff to the Provincial Court of Benares* 
the claim was considered to be nugatory, from its appearing that 
Nirotiim Das, tlie father of the parties, possessed no property 
whatever at the time of his decease; and from none being specified 
ill the written order produced by the appellant. The decree passed 
by the City Judge was consequently confirmed. 

On a further appeal to the Rudder Dewanny Adawlut (present 
n. Colebrooke and J. Fombelle), it was clear to this Court, from 
the evidence before it, that the father left no property at his 
decease, and that the money in possession of the respondents, or 
of one of them, to a third of which the appellant laid claim, was 
not acquired by the three brothers jointly in trade, though, at 
the same time, it did not appear that there had ever been a sepa¬ 
ration of the family. In consequence, however, of the assertion 
made by the appellant, that “ a father was proprietor of the 
acquisition of his sons,” in conformity with which principle the 
order of Nirotnm Das on the respondents appeared to have been 
produced by the appellant as evidence of his claim, the law officers 
of the Court were called upon to state, under the Hindoo law as 
prevalent in the province of Benares, “ whether, on the supposi¬ 
tion that a person, not being separated from his father and 
brothers, and not having received a share of joint stock, acquire 
propelty himself, and, in acquiring that property, do or do not 
expend any of the stock, in these instances respectively is he sole 
owner of the property which he has thus acquired ? or is it at the 
disposal of his father i. or do shares of it accrue to his father and 
brothers The pundits gave their opinion as follows : “ All pro¬ 
perty which a son may acquire while a member of an undivided 
family, without expending any joint stock, belongs to him exclu¬ 
sively : but if, in acquiring such property, he expjiid any joint 
stock, in that case two shares of the property so acquired belong 
to himself, and one share to his brothers : the father has no right to 
the acquisitions of his son.” As there was satisfactory evidence, 
that the property in question was acquired by one of the respon¬ 
dents without expenoing any joint stock of the family ; that it was 
realized by his exclusive industry in the service of a merchant at 
Benares: and that the appellant, who had previously been dismissed 
from the service of ihe same merchant, was at the time wholly 
unconnected with the concerns of both the respondents; it was 
pronounced by the Court, in conformity with the opinion of the 
pundits, that the property in dispute belonged solely to the res¬ 
pondent who acquired it, and that the appellant could have no 
claim to any part of it. The decrees passed against the claim by 
the City and Provincial Courts, were, in consequence, finally con¬ 
firmed by the Rudder Dewanny Adawlut, and the appeal dismissed, 
with costs recoverable from the appellant, in the event of any 
property being found in his possession, (a) 

fa) It was (Il’termined by the judgment in this case, that a member of an 
iiniliridetl Hindoo family need not share with the other ineniliera of the family 
his own separate acquisitions, made without aid from the joint stock of the 
undivided family. 



CASEk" IN THE SUDDER DEWANNY ADAWLUT. 9A 


RAI BALGOVIND (Heir of Khealtram, deceased), *805. 

Appellant, 

versus Juo« 24tlu 

SHEIKH GHOLAM ALl (Heir of Sheikh Abdveiah, 
deceased), Respondent. 

THIS was an action brought by the late Sheikh Abdullah, in claim by 
the City Court of Patna, on the 26th of September 1793, or 7th respondent 
of Asin of the Fusslee year 1200, to recover from the heir ofto priocipal 
Khealyram the sum of 9,692 rupees, as principal and interest 
a claim on bond. The circumstances were, that in the debt paid 

year 1188, corresponding with 1781, Khealyram, a landholder who by his an- 
had fallen into arrears, borrowed, through the plaintiff, and on hisce^tor, as 
security, from a person named Masoom Beg, the sum of 7,001 „ 

rupees. For the repayment of this sum a bond was entered into, appellant 
in which interest was stipulated at somewhat more than 25 jper Judgment 
cent per annum. In 1191, 5,618 rupees were repaid in part of prin-p^«® for 
cipal and interest of the debt, and the bond, on which the present 
action was brought, was executed for the balance of 4,932 rupees, only.'**in- 
bearing interest at the same rate ; which interest had amounted, terest for* 
at the date of the action, to 4,760 rupees; making in principalfo**®*** m 
and interest, the amount demanded. The ground on which the 
plaintiff preferred the claim, was that, in consequence of the bond being stpia* 
for 4,932 rupees not having been discharged by Khealyram, he had lated at 
become responsible for it as security, and had paid the amount than 
to Mas«jom Hear. The defendant pleaded, that both the hoods 
were taken, while Khealyram was in confinement, for arrears of 
revenue, in custody of the plaintiff (an officer of the Civil Court): 
that they were both taken by compulsion, and were on that account 
invalid; independently of illegal interest having been stipulated. 

From the circumstance of the amount of the bond, on which the 
present action was brought, being specified in it merely as a com* 
mon debt, and not being mentioned as the balance of principal 
and interest of the former bond, it u'as the opinion of the City 
Judge, that, independently of the interest being usurious, under 
regulation 15, 1793, and consequently forfeited, there had been 
an attempt to elude the regulation, and to obtain by fraudulent 
means interest upon interest, which under the 9th section of the 
regulation, involved the forfeiture of the principal also; and was 
sufficient to authorize the total dismission of the plaintiff’s claim. 

The claim was accordingly dismissed on this ground in the City 
Court, with costs. 

On appeal by the heir of the plaintiff from the above decision 
to the Provincial Court of Patna, that Court was of opinion, that, 
under regulation 15, 1793, tlic interest on the bond on which the 
action was brought, was forfeited, as being at an illegal rate; but 
that the bond itself appeared to have been taken on an adjustment 
of the account of the former one, without any fraud on the part 
of the claimant’s ancestor; and that the claim to the principal was 
not afiected by the rules laid down in the section quoted by the 
City Judge. As to the sum of 5,618 rupees, which had been paid 
in part of principal and interest of the first bond, bearing date in 
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1805. theFusx^ee year 1188, corresponding with 1781, the Court con- 

■-—■ aidered that there could be no question respecting it, on the ground 

Rai fialgo- of the interest being illegal, as it did not appear, that in that year 
^elkh*' regulation prohibiting the rate of interest which was 

GhulamAIL Stipulated to be received. And although it had been asserted by 
the heir of Khealyratn, in the City Court, that the bond on which 
the action was brought, was, as well as the former one, extorted 
from Khealyratn while under the power of Sheikh Abdullah, through 
whom and on whose security the money was borrowed, the Court 
did not attach any weight to the assertion, there not being any 
proof, nor, in the opinion of the Court, any reason to suppose, that 
he had given either of the bonds against his will. The decree of 
the City Judge was therefore reversed by the Provincial Court, 
and the principal of the latter bond adjudged to the heir of Sheikh 
Abdullah. 

On appeal by the heir of Khealyram from the above decision to 
the Sudder Dewunny Adawlut (present H. Colebrooke and J, 
Fombelle), this Court did not concur in the opinion of the Provin¬ 
cial Court of Appeal with respect to the legality of the interest on 
the first bond, bearing date in the Fusslee year 1188, correspond¬ 
ing with 1781, but observed that interest at the rate stipulated by it 
was prohibited by the regulation of 1772, which restricted interest 
to 24 per cent per annum on sums exceeding 100 rupees, on pain of 
forfeiting the interest alogether, in the event of its being stipu¬ 
lated at a higher rate; as well as by a regulation enacted on the 
28th of March 1780, or 6tli of Vheyt of the Fusslee year 1187, 
restricting interest under the same penalty, to 12 per cent. And 
as the rules against usurious interests, contained in those regula¬ 
tions respectively, were contirnied, for the periods to which they 
relate, by regulation 14, 1798, it was pronounced by the Sudder 
Dewanny Adawlut, that the penalty of the latter regulation must 
apply to both the bonds, and that, after the forfeiture of all in¬ 
terest, in coiiseqiiece of the illegal rate at which it was stipulated, 
the judgment should be restiicted to the balance remaining unpaid 
of the original loan of 7,008 rupees. 'J’he decree of the Provincial 
Court was accordingly atiiended, and after deducting from the 
original loan the sum of .0,618 rupees, which the evidence showed 
to have been repaid, the remainder, l,.‘i90 rupees, was adjudged to 
the respondent. The costs were made payable by the appellant in 
proportion to the judgment in favour of the respondent; the rest 
by the respondent. 
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CASINATH, and others (Heirs of Kashmiri Mull, deceased), 1805* 

Appellants, ' 

versus lOth, 

ABOO MOOHUMMUD KHAN (Heir of Baiiaudur Beg, 
deceased), Respondent. 

THIS was an action bronirht by the heirs of the late Kashmiri^**™®*’*P" 
Mull in the Ziilah Court of Behar, on the 25th of January 1795, 
or 20th of Magh of the Fasslee year 1202, to recover from the heir for arrears 
of Bahaudiir Beg, the sum of 4,400 rupees, as arrears of rent, with of rent, and 
interest, due under a lease; and also to set aside that lease, in 
consequence of the terms not having been complied with. Them^lool^ 
circumstances stated by the plaintiiis were, that a lease of theinconse* 
talook of Hajipoor, winch belonged to the late Kashmiri MulljH'^oce of 
their father, was granted by him to Bahaudur Beg, in the name “f 
Omr Khan, the brother of that person, under an engagement for]c(]^° 
paying 4,001 rupees annually, as the jumma to Government, and of sum 
250 rupees annually, as malikana or rent to the lessor; that how- claimed 
ever, the public jumma only had been paid, and that, for arrears of 
the rent of 250 rupees, annually due, from the beginning of the Fuss- bcenille- 
lee year 1191 to the end of 1201, the defendant was indebted to them gnlly re- 
the sum of 2,750 rupees, and interest amounting to 1,650 rupees; ceivedfrom 
which, together, formed the amount specified in the claim. TheH'®^®“‘'_ 
defendant asserted that Omr Khan was the real and not the nominal dLtandhis 
lesser. He admitted, that the lease was for the sum stated by the ancestor, 
plaintiff, viz. 4,251 rupees per annum, but alleged that Omr Khan I’'*'"*- •'cco- 
had been directed by the lessor to pay it annually as follows; viz. 

4,062 rupees as jumma to Government; twenty rupees to a Respondent 

named iShah Sultan Ahmud; and 169 rupees as an assignment not being 
in favour of Bahaudur Beg towards discharging a promissory note the lessee, 
of 6,000 rupees, due to him from the lessor; that Omr Khan had 
been many years in possession under the lease, and that the pay- to set aside 
ments had, during the whole time, been made as directed. Thetbclease, 
plaintiffs produced the kubooleut, or counterpart engagement stated rejected, 
by them, under the seal and signature of Omr Khan, specifying 
5,001 rupees to be the yvmma payable to Government; and 250 
rupees the rent annually due to the lessor. A potta, or lease, 
corresponding with the above, from which it appeared that the 
lease was in perpetuity, was also produced in Court. The Ziliah 
Judge having concluded, from testimony given by witnesses for the 
plaintiffs, that Omr Khan was only the nominal lessee; and it not 
appearing to him to be proved that the annual rent due under 
the lease had been paid; it was his opinion, that the arrears and 
interest, claimed by the plaintiffs, were recoverable from the de¬ 
fendants, together with possession of the talook, the lease of which 
was pronounced to be forfeited. Judgment was therefore given in 
the Ziilah Court in favour of the plaintifis, with costs against the 
defendant. 

On appeal by the defendant (the heir of Bahaudur Beg), from 
the above decision to the Provincial Court of Patna, that Court 
did not concur in it. Two letters were produced before the Pro¬ 
vincial Court, purporting to have been written by Kashmiri Mull, 



CASES IN THE SUDDER DEWANNY ADAWJ.UT. 


99 

1805. one to Omr Rhan, and the other to Bahaudur Beg, directing the 
* sum annually due under the lease (4,251 rupees) to be paid in the 

Cssinath manner stated by the heir of Bahaudur Beg in his answer in i][ie 
City Court. The authenticity of these letters was considered by 
Moohnm* Provincial Court to be established by the circumstance of its 
mud Khao.appearing that Kashmiri Mull, during a period of eleven years 
which elapsed between the date of the lease and the period 
of his death, never took any steps for the recovery of the rent, 
notwithstanding its not being paid to him; from which it appeared 
obvious to the Court that he must have directed it to be paid else* 
where. On the authority therefore of these letters: and on evi¬ 
dence given by two persons to their knowledge of the annual 
assignment of 169 rupees; and also on the admission ofthe/aAeer 
Shah Sultan Ahmud, that he had received the annual allowance 
of 20 rupees; it was the opinion of the Provincial Court, that the 
payments required by the lease had been commuted by directions 
from the lessor, and that there could be no question respecting 
them. The decree passed by the City Judge in favour of the claim 
preferred by the heirs of Kashmiri Mull, was iu consequence re¬ 
versed, with costs against those persons. 

On appeal by them from the above decision to the Siiddcr I)e- 
wanny Adawlut (present H. Colebrooke and J. II. Harington) the 
two letters produced as evidence in the Provincial Court, reciting 
the directions stated by the respondent (the heir of Bahaudur Beg), 
and aflirined to have been written by Kashmiri Mull, were found 
to be dated at Benares on the 19th of Rubbec-ool-Awul of the 
Fusslee year 1191; whereas it was clearly proved to the Court by 
the appellant, that Kashmiri Mull was not at Benares at the period 
when the letters were dated. 'I'he letters therefore, together with 
the evidence given in conformity with them, respecting the as¬ 
signment of 169 rupees, were rejected as unworthy of credit; more 
especially as the promissory note, for the discharge of which the 
assignment was stated to have been made, was affirmed by the 
appellants to be a forgery, and was not proved by the respondent. 
Had directions for paying tlie amount annually due under the 
lease, in the manner stated by the respondent, been really given 
by the lessor, it appeared obvious to the Court, that the particuiais 
would have been inserted either in the lease or counterpart engage¬ 
ment; but there was no mention of any such arrangement in either 
of those documents. As the Gout t did not consider it established 
that there was any assignment from the lessor in favour of Bahau¬ 
dur Beg, for the discharge of the alleged note of 6,000 rupees; and 
as the annual sum of 169 rupees was admitted, nevertheless, to 
have been received by Bahaudur Beg, and his successor the res¬ 
pondent; the latter was declared accniiutuble to the appellants for 
the amount so received, with inteiest from the date of the institu¬ 
tion of this suit. The decree passed by the Provincial Court against 
the appellants, was therefore reversed by the Sudder Dewanny 
Adawlut, and the orrear of 169 rupees per annum, with intere.st 
at the established rate from the date of the action, was adjudged 
to the appellants. The clahn of the appellants to the remainder of 
the annual rent of 2.50 rupees did not ap|>ear to the Court to 
attach to the respondeiyt, as it was not proved that Bahaudur Beg 
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was the lessee under the name of Omr Khan; which person the 1805. 
Court considered to be himself the real lessee. The receipt of the 
annual sum of 20 rupees from Omr Khan, under an order of the 
mokhtar or agent of Kashmiri Mull, being acknowledged by Shah 
Sultan Ahmud, the appellants were left at liberty to prosecute forMoohuin. 
its recovery either him, or the person who paid the annual sum to mud Kliaa. 
him, if they contested the authority fur its payment. As the lease 
was not granted to Bahaudur Beg, and the lesseeOmr Khan was not 
a party in the cause, the claim of the appellants to set aside the 
lease was rejected. It was however stated to the appellants, that if 
the lessee, or any person who might succeed him, should fail to 
pay at the proper time the sum annually due under the lease, and 
they should on that account demand its being set aside, they might 
prosecute the demand in a separate action. The costs in each of 
the Courts were made payable by the respondeut. 


Mr. NOWELL, Appellant, 
versus 

MOOTEE RAM, Respondent. 


1805. 


July 


THIS was an action brought by Mr. Nowell in the Zillah Court Clnim of 
of Tiihoot, on the 1 1 th of May 1799, to recover from Mootee Ram appellant 
the sura of 7,158 rupees. The plaintiff was an indigo planter. He 
stated that he had been in the habit of dealing with the defendant 7 
as a banker; that on the 3d of June 1797, on settling accounts pees, ha- 
witli the defendant, there was a balance due from tbe latter of lam-c of 
6,725 rupees, of which 857 rupees were paid at the time; that there . 

was still due from the defendant the sum of 5,868 rupees, with n>s|>oiiiU’ut 
interest from the time of balancing ihe account to the date of tiie appearing 


action,amounting at 12 perceMf, to 1,290 rupees; the principiP^ 
and interest, together, making the sum speciiied in the claim. The 
defendant contended, that the transactions with the plaintiff were banker,and 
carried on by him, not on his own account, but as gomashta or not being 
agent to the banking-house of Ruchpal Das, which failed shortly 
after the transactions took place ; that he settled the accounts with 
the plaintiff after the failure, in the same capacity ; and that he 
was not personally responsible. The defendant produced in evi¬ 
dence an ikrarnamafOr written engagement of the plaintiff, dated 
in May 1796, relating to tlie terms of transacting business for that 
year, and mentioning the dealing to be'* with the house of Ruch- 
pal Das through Mootee Ram their From a p issage, 

however, in a letter(withoiit date) from the defendant to the plain¬ 
tiff, ill which the defendant expresseef his readiness to transact the 
plaintiff’s concerns, without any distinct allusion to the banking 
house; and from iis appearing that the defendant, after the failure 
of the house, had recovered sundry debts, and liquidated claims 
on it, which, in the opinion of the Zillah Judge, he would not have 
done as a tjomashta\ it was inferred, that the transactions 
of the plaintiff were with the defcnduiit personally, and that the 
defendant was responsible for the principal and interest claimed. 
Judgment wag therefore given in the Zillah Court for the plaiulifft 
with costs against the defendant. 


voi,. I. 
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1805. On appeal by the defendant (Mootee Ram) to the Provincial 
Court of I^atna, that Court did not concur in the decision of the 
Zillah Judife. It was held, that no certain inference could be 
Ram!*** ^ drawn iii favour of Mr. Nowell’s claim on Mootee Ram, from the 
piissa{;e in the letter to which the Zillah Judge adverted ; that 
Mootee itaiii, iu settling the affairs of the house of Rajpal Das 
subsoipiciitly to its failure, as far as assets were in his hands, did no 
niorctlian the ordinary duty of a gomashtai and that the acknow¬ 
ledgment contained in the written engagement of Mr. Nowell, 
dated in May 1796, was conclusive as to the transactions having 
been carried on by Mootee Ram as yomnshta to the house of 
Ruchpal Das. And as, under the established custom, thegomashia 
of a banking house does not act on his own responsibility, it was 
pronounced that Mootee Ram was not responsible for the claim in 
question. The decree passed against him in the Zillah Court was 
consequently reversed, with payment of costs. 

On appeal by Mr. Nowell from the above decision to the Sudder 
Dewanny Adawlut (present H. Colebrooke and J. H. Harington), 
it was the opinion of this Court also, that the claim of the ap¬ 
pellant did not attai'h to the respondent, the Court being satisfied 
from the contents of the appellant’s written engagement, that the 
respuiulent, in his transactions with the appellant, acted merely 
as the agi'rit of Huchpal Das. The decree of tlie Provincial Court, 
absolvini; the respondent from the claim preferred against him, was 
the'^efore confirmed by the Sudder Dewanny Adawlut, and the 
appeal dismissed with costs. 


180.^- SHAH II.AHI BUKSII Appellant, 

'* * vcrstlS 

Aug. 5th* SHAH CASIM ALI, Respondent. 

Chun of this was an action brought by Shah Casim Ali in the Zillah 
i?y7i'spo"- "I'bboot. on the 2.'>th of November 1796, or lOtli ofAyhtm 

.dent, di«- Fasslee year 1204, to recover from Shah llahi Buksh, on the 

mifisoti; grntiiid ot hereditary right, certain lands in pergunnah Hajipoor, 
p’kempt from assessment under the titles of Ayma and Ser- 
the hvaf The annual produce of them was e.stimated at 601 rupees. 

lii*ir of the Tim circumstances stated by the plaintiff were, that these lands 
last pro- had been the property of Moohummud Shufee, brother of his grand- 

Mohummud Shufee entrusted the management of 
chimed by them to a person named Bhojoo, who regularly transmitted to him the 
him. accounts, and also, after his death, managed the lands for some 
time for his son Dnleel Ollah, who succeeded him ; that after the 
death of Dnleel Ollah, which happened in the Fusslee year 1182, 
corresponding with 1776, the plaintiff, having proved his relation 
to the deceased, received from the Council at Patna a towleut- 
nnma, or nomination to the trusteeship of a mosque and college 
to which the lands were attached; that, however, Ashriif Ali, father 
of the defendant, obtained possession of the lands by undue 
means; and un his decease was succeeded by the defendant. It 
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was contended by the defendant, that the plaintiff had no right of 
inheritance to the estate of Moohummud Shufee; that Moohuininud 
Shufee transferred to Bhojoo his proprietary right in the lands; 
that, on the death of Bhojoo, they descended to Ashriif Ali, the 
defendant’s father, who held possession for twenty-three years; 
and that they were now the defendant’s right. I'he principal 
documents produced in the case were; 1st, the towleatnamay 
endorsed by the President of the Patna (Council with the date 

April 2, 1776,” and investing the plaintiff with the trusteeship 
of the mosque and college, on the death of Shah Duleel Ollah, son 
of Moohummud Shufee. In this document the plaintiff was stated 
to be the heir, and described as son of the daughter of Moohummud 
Shufee’s sister. 2nd, an ikrarnama or written engagement of 
Ashruf Ali (the date corresponding with the 8th of July 177G), 
noticing the towleutnama ; accepting from the plaintiff the ma¬ 
nagement of the lands, on a stated salary ; and disclaiming all 
pretension to a right of properly in them. The alleged transfer of 
the lands by Moohummud Shufee to Bhojoo was unsupported by 
evidence. 'J'he written engagement of Ashruf Ali, the defendant’s 
father, though denied by tiie defendant, was consideied by the 
Zillah Judge to be proved by witnesses for the plaintiff, and to 
establish that the defendant's father had no proprietary right in 
the lands; and as the towleulnmna appeared to have conveyed 
to the plaintiff the right of holding the lands, as the heir of Duleel 
Ollah and Moohummud Shufee, the Zillah Judge was of opinion that 
be was entitled to recover them. Judgment was therefore given 
in the Zillah Court in favour of his claim, with costs against the 
defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, that Court concurred in it, and dis¬ 
missed the appeal with costs. 

On further appeal by the defendant to the Sudder Dewanny 
Adawlut (present H. Colebrooke and J. H. Hariiigton), addi¬ 
tional evidence was taken in the cause by order of this Court, 
to ascertain a point which appeared to it to be doubtful, viz. 
whether the lands in dispute were a religious endowment or 
bereditable property. The result established that they were the 
property of Moohummud Shufee, inherited from him by his son 
Duleel Ollah, who possessed them until his decease in the Fusslee 
year 1182; and that, from 1182 to 1203, Ashruf Ah, the father of 
the appellant, had possession ; but how he obtained it, or under 
what right he held it, was uncertain. Thu parties, however, 
having agreed to rest the issue of the case on their right of inheri¬ 
tance to Duleel Ollah : and their respective relation to him having 
been ascertained, as speciHcd in the annexed genealogical t.ibie ; 
a reference was made to the Moohimimiidan law officers of the 
Court for their fatwa, or exposition of the law, respecting the 
title of the appellant or of the respondent to inherit the estate* 
The answer of the law officers was as follows; ‘‘ the claim of 
Casim Ali the respondent, who is only related to Duleel Ollah 
through females, is inferior to that of the relations in the male 
line. Moohummud Heiat, Gholam Yuhia, and Mobaruk Ali, were 
equally related in the-male line, in the fourth degree of descent^ 


1805. 

Shall llahi 
Bukali, V. 
Shah Gasioi 
Ali. 
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1803. to Sbalj Miinsoor, the ancestor in the sixth degree, of Duleef 
; Ollah. IfGholam Yuhia and Alobarruk Ali, as there is reason to 
Bak8li*»” suppose, died before Duleel Oliah,the whole of the property would 
Stittb Aloohiitninud tJeiat, and from him, on his son Imam 

Ali. Oddeen i if otherwise, those three petsons. or their heirs, would 

be entitled to equal shares of it.” It appearing from this futwa^ 
that the respondent was not entitled to inherit the lands claimed 
by him, the Su tder Dewanny Adawlut reversed the decrees passed 
in his favour by the Zillah and Provincial Courts, and dismissed 
his claim, with costs in each of the Courts, (a) 


180.3. 
Ang. 14th. 


BHOBINDUR NARAEV, and BUNCHANUN DAS,. 
(Zemindars), Appellants, 
verms 

BISHENN.4T1I RAI (Talookdar), Respondent. 


Claim of THIS was an action brought by Bishennath Rai against Bhobin< 
to*bere**”* Naraen and Buncliannu Das, in the Zillah Couitof Myinunsing^ 
l!eve/*from the 12ih of December 1800, or 29th of Aghun of the Bengal 
an excess year 1207, to be relieved from an excess of 6.720 rupees in the 
in the rate rate oi jumma, or annual rent, exacted in the year 1206 on the 
I'jJ* jands of Balasoti, tlie plaintiff’s talook, situated in the pergnuna 
ground that Pokhurya, the zemindaiee of the defendants. It was stated by 
it was mo- the plaintiff, that the defendants, on purchasing the pergutma of 
iwrreree, or Pokhurya at public auction, brought a summary suit against his 
JodLinent or aaent, respecting the lent payable on his talook dur- 

agninst res- ^^rtain months of 1206, and that, on the production of an 
pondciit, it erroneous enuagement of tlie nazA consenting to the annual pay- 
appenriug ment of 16,.369 rupees, the same was adjudged to be the rate of 
WM payable in the year abovementiuned: whereby there was 

ble, and 

conse- (a) The respondent, M-hn was the original plaintiff, not being the legal heir, 

quently not the Court gave jiidgiiieiit agaiuM liiiii, bill proceeded no further in the investiga- 
exempt tion ‘>f the riglii of siiereiiMoii, no iluim hiiviiig been preferred by llic presumed 
from in- heir at law against tlie person in posvession. Tlie case, Low ever, as far a.s 
crease. inv’estigated, is an illustration of tlic Alooliutnniiidan law respecting collateral 
succession. 

SH^H MUNSOOR, 

Common ancestor. 

/.. ■ . . 

Shah Mohsin. Shah Momio. 

Shah Mohanik. Imam Oddeen. Malimood Jcliao. 

Ahmud Shah. Moohummud Shah. Shah Bheck. Moolinmnnid Rufoe. 


Mobaruk Ali. Gbolnm Viibia 

I 


Kaeem Ali. 

Two Sons, 
(surviving). 


Asbrnf Ali. 

Ilahi Buksh, 
Appellant (ii 
possession). 


Moohummud Heiat. Cliiinder Moohummud 

I Beebee. Slnifce. 

Imam Orldeen, ) 

(surviving). Nujiba Bcebcc. DuIccl Ollah, 
I ^ (the last legal 
Casim Ali, proprietor.) 

Respondent, 

(the person 
claiming). 
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awarded, in favour of the defendants, the excess specified in the 1805> 
claim, above the annual rate demandable on the talook, which 
the plaintiff alleg^ed to be mokurreree, or fixed, at 9,649 rupees, and Bhobindur 
not liable to increase. The defendants contended, that thejumma 
of the plaintid' was variable; that an increase of revenue 
been assessed by Government on their zemindaree, and that a pro> Bishennatli 
portionate increase of rent being consequently assessable on the 
talook of the plaintiff, the jumma of that talook was raised to the 
sum specified in the engagement of the naib. It did not appear 
to the Zillah Judge, that theyummaof the plaintifTs talook was,, 
as alleged by him, mokurreree or fixed, or that he was of that 
description of landholders mentioned in section 49, regulation 
8 , 1793, who, from having held their lands at a fixed rent for 
twelve years before the decennial settlement, were declared not 
liable to any increase. By a report from the Collector, it appeared 
that the revenue assessed on pergunna Pokhurya, was 52,.544 
rupees, and that there had been added a “ rusud beishee” or 
gradual increase of 20,544 rupees. The share of this increase, 
payable on the talook of the phiintiflT, was calculated at 3,804 
rupees; which, in addition to 9,649 rupees, the former rent of his 
talook, amounted to 13,452 rupees. This therefore was consi* 
dered to have been tlic proper jumma of the talook in 1206. At 
the rate thus adjusted, the rent due from tiie plaintifi’from the 
beginning of Sawun to the end of Cheyt of the above year (the 
period to which the summary suit related), amounted to 11,561 
rupees; whereas the sum of 14,067 rupees had been demanded 
and recovered, in that suit, for the period stated, by tiie defendants 
from the plaintiff. The difference, therefore, was deemed reco¬ 
verable by the plaintifi', and was adjudged to him accordingly in 
the Zillah Court, with proportionate costs against the defendants. 

The plaintiff (the talookdur) being dissatisfied with the above 
decision, appealed from it to the Provincial Court of Dacca. It 
appeared to that Couit, finm documents in possession of the tn- 
lookdar, under w'hich lie held his talook, that the rent of it for 
more than twelve years prior to the decennial settlement, was 
9,648 rupees; and that, in the time of tiie former zemindar, it did 
not vary from that sum. In this case, the jumma of the talookdar 
being considered as fixed, it was held that the zemindars, on their 
purchase of the pergunna, were not entitled, under the regula¬ 
tions, to exact from him more than he had before paid: and that 
the Zillah Judge was not correct in determining that an increase 
of 3,804 rupees, under the head of “ russud beishee," was assess¬ 
able on the talook. The following was the adjustment made by 
the Provincial Court. From the sum recovered by the zemindars 
from the talookdar in the summary suit, on account of rent due 


from the beginning of Sawun to the end of Cheyt Rs. 

1206; viz. 14,067 

deduct rent due for that period, at 9,648 Rs. per annum^ viz. 8,291 


and there remains an over-payment of rupees.5,776 

This sum was accordingly adjudged to the talookdar^ with interest 


from the date of the summary decision, and costs against the 
semindars. 
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ISOS'. On appeal by the zemindars from the above decision to the Sudder: 

' Dewanny Adawiut (present 11. Colebrooke, J. H. Harington and' 

NarMn^***^d ^ombelle), this Court did not concur in it. From the documents 
fiSanun relating to the talook, produced in the cause, it was not considered 
Das, V. to be proved, that the rent paid for twelve years, prior to the de> 
Bisheanath cennial settlement, was the fixed sum of 9,648 rupees, as supposed 
by the Provincial Court; it appearing, on the contrary, that addi¬ 
tions had been made to that assessment within the period stated. 
The jumma was consequently deemed variable; and as no men¬ 
tion of a mokurreree tenure occurred in any authentic document, 
it was determined that the respondent had no right to hold the 
talook at a fixed rent. The claim preferred by the respondent to 
be relieved from the exces.4 above the annual rate at which he 
alleged thejummu to have been fixed, was therefore dismissed by 
the Sudder Dewanny .Adawlut; with an order for his refunding to 
the appellants, with interest at the usual rate, whatever sums he 
had received from them under the decrees of the Zillah and Pro¬ 
vincial Courts. As the respondent, however, appeared to have a 
proprietary right in his talook, which, under the provisions of re¬ 
gulation 8, 1793, entitled him to have it separated from the ze- 
mindaree of the appellants, he was advised to apply to the collector 
of the district for separation, in order that his jumma might be 
adjusted for future years according to the regulations; and, until 
the separation should take place, it was recommended to the par¬ 
ties to adjust the rent of past years according to the engagement.^, 
entered into by the respondent’s naib. The costs in each of the 
Courts were declared payable by the respondent, (o) 

Notice res- fa) The period of twelve years, noticed in the decisions of the Zillah and 
fleeting pe« Prorincial Courts upon tliis case, has reference to section 4‘), regulation 8, 
riod of 1793, which declares that tenants at a fixed rent (denominated Utemrurdart, or 
twelve moAurrereetlan) “ who have held their laud at a fixed rent for more than twelve 
years refer- years, are not lialile to bt assessed with any increase either by the officers of 
red to in Government, or by the zemindar, or other ae.iial proprietor of land." Thia 
this case, mic ^-as enacted, at the time of forming a per lancnt scUlcmciit of the land 
revenue in tlie year 1790, and was in eonsistci.cy with another rule (section 
76, regulation 8, 1793,) whereby Government exempted from any in¬ 
crease of the public assessment " all separate' talooks, as well as all land* 

" heretofore paying revenue immediately to Governtnent, which may hare been, 
held at a fixed imma during the last twelve years.” 
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MEER NUJIB OLLAH, Appellant, 1805. 

V€TSUS "* 

MUSSUMMAUT DOORDAN A KHATOON, Respondent. A«g. 2Ut. 

THIS was an action brought by Doordana Khatoon in the City Claim of 
Court of Pallia, on the 12th of April 1799, to recover from Nujib 
Oliah 80,000 rupees, as tlie amount of dower settled on 
plaintiff at her marriage. The plaintifF was the widow of a person ofone*third 
named Burkut Ollah Khan, who died at Patna in 1793, leaving of it, pay« 
property to a large amount. The defendant was a natural but **’*®.°'* 
acknowledged sou of Burkut Ollah, and, on his decease, obtained 
possession of the greater part of his estate, estimated at 300,000 barred from 
rupees. On the part of the plaintiff’ it was proved, that her lapse of 
marriage with Burkut Ollah was celebrated in 1759, and tbat,bine. Judg- 
previously to the ceremony, the sum now demanded was settled 
on her as dower. The deed of settlement, as produced in evidence, ini* two- 
Sj.eciffed the dower at “ 5,000 gold roohurs, or 80,000 rupees; thirds, pay- 
one-third to be “ moMjyit/,” or payable immediately; and two- *ble on the 
thirds to be “ mowujjul," or not exigible during the confttiuance 
of the marriage.’' The defendant contended, that, under tbewhichhap- 
Moohuinmudaii law, as well as under the regulation of limitations, peued six 
(3, 1793), the claim was not cognizable, on account of the 
length of time which had elapsed without its being preferred, 

The law officers of the City Court were consulted on the case. 

They gave it as their opinion, that, under the Mooliummud^ law, 
the cognizance of claims to dower could not be limited To any 
speciffc term; and that, of the sum in question, both the part 
which was payable on demand, and that which was not exigible 
during the marriage, were equally recoverable from the estate of 
the husband. It was the opinion of the City Judge, that the 
period of twelve years, to which the cognizance of suits is res¬ 
tricted by the regulation of limitations, should, in the present case, 
be reckoned from 1793, the date of the husband’s decease, and 
not from the date on which the deed of settlement was executed; 
and that, as the present action was brought in 1799, and the 
restriction laid down in the regulation consequently did not apply, 
the plaintiff' was entitled to recover her claim from the estate of 
her husband, as far as assets should be found in the defendant’s 
hands. Judgment was therefore given for the plaintiffT in the 
City Court, with costs against the defendant. 

An appeal from this decree was brought by the defendant to the 
Provincial Court of the division. It was now alleged on the part 
of the appellant, 1st, that 10,7G5 rupees had been received by the 
widow in part payiunni of her dower; 2nd, that property to a 
large amount had been embezzled by her from the estate. The 
latter plea was not established. In proof of the former, a receipt 
for the sum was produced, on the authority of which, the Court 
admitted it to have been paid to the widow. With the deduction 
of this sum, the widow (or respondent) was declared entitled to the 
remainder of her claim, which was accordingly adjudged to her, 
with costs against the appellant. 

On further appeal to the Sudder Dewanny Adawlut (present 
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1805. J, II. Harington and J. Fombelle), the following were the grounds 

..— on which this Court amended tlie above decrees. 'I'he receipt, 

Meer Nnjibon the authority of which 10,675 rupees were deducted by the 
Ollah, V. Proviiicidl Court from the amount claimed as dower by the res- 
maut IDoor- P«ndeut, was denied by her to be genuine; and as no evidence 
danaKha- was adduced by the appellant in support of it, the Court judged 
toon. it inadmissible. With respect to the deed of settlement, it was 
held, that the claim to the two-thirds of the dower, which were 
not e.xigible during marriage, or, in other words, were payable 
on the decease of the husband, was not ailected by the rule laid 
down in the regulation of limitations, as, at the comiuenceinent of 
the present suit, twelve years had not elapsed since the husband’s 
death: but the recovery of the remaining third, specified as pay¬ 
able on demand, was held to be burred by the regulation, in conse¬ 
quence of the long period (about forty years) which had elapsed 
since it became due, without any demand having been made. 
Two-thirds of the dower claimed were in consequence adjudged 
by the Siidder Dewunny Adawiut in favour of the respondent, and 
the claim to the remaining third was dismissed. Of the costs in 
each of the Courts, one-third was made payable by tlie respon¬ 
dent, and tw'o-thirds by the appellant; in proportion to the final 
judgment, (a) 


JOGRAJ SAIIOO, Appellant, 

_ versus 

Sept. 12ib. RAMOO SAHOO, and KUSlK DAS, Respondents. 

Claim of THIS was an action brought by Ramoo Sahoo and Rusik Das, 
for**Hmoi"utCourt of Behar, to recover from Jugraj Sahoo the 
of a bill of siitn of 5,160 rupees, as principal and interest due on a bill of ex¬ 
exchange change. The plairitifis, who were concerned in two hanking houses, 
given on one established at Gya and the other at Benares, stated, that they 
appellant defendant, on credit at Gya, a hoondee or hill of ex- 

Tbc part- change on their house at Benares, for the sum of .'t,()00 rupees, 
ner, who which bill was ac-epted and paid ; and, the value not having been 
granted the repaid by the defendant, they claimed the amount, with interest to 
given**an°*^^^® date of the action. Tnedefcnd.int contended, that the hill was 
acquittance by Shiirikur Lai, managing partner of the house 

on adjust- at Gya, held in the name of his son Gunes, and of liamoo, one of 
meutofac-the plaintiffs; that, a few days after t!ie date of the hill, he dis- 
charged the amount of it, at the house of Maliadeo Manic at 
■ion or un-toShunkurLal (who was also mokhtar or manager of the 
fairness in 

action be- rightly determined by all the Courts, that the period of limitation 

ins shown • tot be ruunted agHlii:.t the claim of mehr, or dower, from an earlier 
judgment ’ when it first became exigible. But the final judgment, on tin; same 

nven a- principle, dislingnisbed between the [lortimi exigible from the time of the niar- 
ninst the ^bc part not exigible till after the husband’s derense. By the derision 

^{n,^ h‘ V"® ” determined, that exigible dower, not demanded during the 

period limited by ibe regulations for the cognisance of actions, cauuot bt 
subsequently recovered. 
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house of Mahadeo Manic), by causing the amount to be carried to 1^05. 
account against sums due to himself from Muhadeo Manic, and to ■ ■ ' 

1)6 credited to the house of Ranioo and Gunes; that the transfer was Jojrmj 
• entered in the books of Mahadeo, and was approved by Shunker Lai, ** 
who gave the defendant an acquittance in the name of the house shIioo and 
abovemeniioned. It appeared that the house of Mahadeo Manic Rusik baa. 
failed within ten days after this transaction. The Ziliah Judge was 
of opinion, as no money had been actually paid by the defendant 
in discharge of the bill of exchange, that neither the transfer of the 
amount, by order of the defendant, in the books of Mahadeo 
Manic, nor the acquittance pleaded by the defendant, were suffi¬ 
cient to preclude the plaintiffs from the recovery of their claim. 

.lodgment was therefore given in favour of the plaintiffs, in the 
Ziliah Court, for the principal and interest of the bill, with costs 
against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, that Court concurred in it, and it was 
consequently confirmed, with interest to the date of the Provincial 
Court’s decree. 

On further appeal by the defendant to the Sudder Dewanny 
Adawlut (present K. Colebrook and J. H. Harington), the Court 
reversed the above decisions, on the followin'; grounds ; 1st, the 
bill of exchange given to the appellant on the house of the respon¬ 
dents at Benares, was proved to have been drawn by Shunker Lai 
as manager and partner of the banking-house at Gya, under 
the firm of Ramoo and Gnnes ; and it was clear that he also gave 
an acquittance to appellant, in the name of that house, declaring 
the amount of the bill to have been discliarged. ‘ind, there did 
not appear to have been any collusion between Shunker L il and 
the appellant; and it was found, that, after the transaction on 
which the present claim was founded, the respondent, Hainoo, 
was at Gya upwards of six months, in constant intercourse 
with the appellant, without making any claim on him; and 
further, that the appellant sued Ramoo for a sum of money 
in the Couit at Gyu, without the present claim being pleaded 
as a set-off, or at ail noticed by the respondent; from which it 
was obvious, that he had not considered it to attach to the 
appellant. For these reasons the Sitiider Dewanny Adawlut 
held, that the acquittance given by Shunker Lai to the appel¬ 
lant, must precluiie the recovery of the sum claimed by tiie res¬ 
pondents on account of the hill of exchange granted by Shunker 
Lai. The claim was accordingly dismissed, with costs, in each 
of the Courts, against the respoudents. 
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1805; MUSSUMxMATJT ITYA-ON-NISA, and KHOONDGAR 
—-——^ ABDULLAH, Appellants, 

Sept. I7th. versus 

MOFUKHIR-OL-ISLAM, Respondent. 

Cliiim of THIS was an action brought by Mofiikhir-ol-Islam, in the Zillah 
respondent Com t of Kajsiiahy, to recover from Hya-on-Nisa and Khoondgar 
to siiperin- the sujndeh-nisheenee, or right of superintending a reli- 

a'relifdons' P’ous establishment at Pagha, logetlter with llie tnwleut, or trustee- 
e8iHltn»li' ship and munageiiient, of certain rent-free lands attached to it, 
ment, nnd estimated to yield an annual value of 2,3d9 rupees. It was stated 

oi'till* plaintitf, that the in>tiiiitlon was founded above 
endowed century ago, by his ancestor Moohnniinud Hiifeek, under a 
lands. grant fiom the existing Government, by which it was directed tliat 
Judgment the oflices in question should devolve in hereditary succession on 
'•Ml*'*with lineal male heirs of the founder; that they devolved, 
a n-s’erva- t'ccordiiigly, in the course of time, on PytT/.-ol-lslam, the father of 
tioii for his Hya-on-Nisa, and maternal grandfather «;f Klioondg.ir Abdullah; 
obtaining a that the father of the plaintiH', who ought 1o have been the sue- 
from Go- improper means kept out of the offices by the de- 

veruaient. fendants, and, at the time of his dccea'se, was about to prosecute 
for them. The defendants pleaded, that the offices had not been 
formally years in the plainliH**s branch of the fiimily, and that, 
from no pievions claim having been preferred to them, the present 
one was barred under the reirnhition of limitations. From an 
authenticated copy of the original gram, as produced in Court, 
it was proved, that the ri<:ht of holding the offices was vested in 
the lineal heirs male of the foumicr, to the exclusi..n of females; 
and further, that the offices were to be held by the Attest person of 
those hciis. It was asceit.iined, that the plaintiff was a lineal 
de‘*cendaiit of the founder; whereas one of the defendants was 
descended from liiin by the intervention of females, and the other 
was prevented by her sex from holding the offii es, under the pro¬ 
visions of the svanl. With respect to the plea of lapse of time, 
set up by tin; deiVmlants, as it appeared that the father of the plain- 
tiA died about four years alter the defendants got possession, and 
that the pluintitf, who was at the time a minor, brought the present 
action within six years after tlie period of his minority expired, so 
that the iimitution of twelve years, prescribed by the regulation 
pleaded by the defendant, did not a[>ply ; it was prominneed by the 
Zillah .Iiidge, that the claim of the piaintilf was not barred under 
that regulation, and that, as he apfieared to he the leffal successor, 
and the Hitcst person for the offices, he was entitled to recover them. 
Judgment was therefore given in the Zillah Conit in f.ivour of the 
plaintiff, for the possession and management of the establisiiment, 
and the lands attached to it; with costs payable by the defen¬ 
dants. 

On appeal by the defendants from the above decision to the 
Provincial (lonrt of Moorshedabad, that Court concurred in it, 
and di>missed the appeal with costs. 

A fnithcr appeal having been brought to the Sudder Dewanny 
Auawlut tpresent 11. Colebrooke and J. II. Harington), the Court, 
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in order to determine the law of the case, stated the circumstances 1S05. 

attending it to their Moohumtnudan law officers, and proposed to-- 

them the following question: “ Under the sunnud for granting Mnssuni- 
the offices of presiding over the institution, and of 

lands, to the furzundan, or lineal heirs of the founder, is a daugh- [^,,'oiui^ar 
ter’s son (as Khoondgar Abouliah) or is a daughter of the last in- aIhIuIIhI^v. 
cumbent (as Hya-on-Nisa) competent to succeed to it ? or must the Mofukliir- 
succession be restricted to tiie male descendants in the male line 
The ftttwa delivered in answer by the law olKeeis, was that, 

** Khoondgar Abdullah is not, under the Moohnmmudaii law, a 
furzvnd, or pioper lineal descendant, being related to the founder 
only on the maternal side; and flya-on-Nis.t, aliliungli a lineal 
descendant, is precluded by ber sex, according to the prevailing 
doctrine of law, from presiding over a religious institution ; and 
although it is lawful for the trusteeship of tiie lands to be held by 
a female, Hya-oii-Nisa cannot hold it m the present insti^nce, from 
the offices in question being vested in one person, as well as 
restricted to males, under the provisions of the original endowment. 

A person must therefore be selected for the offices from the lineal 
male heirs.” In consequence of the above opinion, a reference was 
made to the Zillah Court for the purpose of ascertaining the wliole 
of the surviving lineal male d' scendaiits of the founder, and their 
several ((iialiticatioiis for the offices; and, it appearing from the report 
of the Zillah Judge, corroborated by the opinion of his law officer, 
that the respondent was in every respect the person best qiialincd 
for them, and entitled to enter on them, sulije.ct however, from the 
nature of the trust, to the approbation of the ruling power; he was 
declared the fittest person to be invested with the offii'es by Go- 
vcinmcut. The deciees of the Zillah and I’rovincial Courts were 
accordingly confirmed, and the appeal dismissed with costs, it 
was ordered that the respondent should be put in possession of the 
offices, provided a sunnud, investing him with the same, should be 
granted him by the Governor General in Council, to whom a copy 
of the t'onrt’s decree was directed to be trunsmitted for that 
purpose, (a) 

(a) Tlie lU'cision on tins case was trovprncd by the special conditions of the cn- 
downicnr, no less than by the general law respecting pious appropriations. 'I'lie 
offices of principal of tin* institnliun, and of triistcu and inaDasrer of the lands, 
had been reserved by tlic oriifinal assignment for a lineal descendant of the 
founder. According to the prevailing niithorirics of Mooliiiiiiiiiiidan iaw, lineal 
descent intends the male line; and a female descendant in llie male line i< iiis- 
qnaliiied by sex for one of the ofliees, it became therefore iiueessaiy lo seleet a 
per-Miii from lilt* male descendants of the founder; and. the iriiM beiiij ot a 
public nature, it appeared proper, that the nomiuatiou of the person to be ap- 
^iutvd siiould have the sunctiou of Guveruineut. 
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1805. MEER NUSRUT ALI, Appellant, 

. . . versui 

MEER CASIM ALI, Respondent 

Claim of THIS was an action brought by Meer Casim Ali, in the Zillah 
respondent Court of Sanin, to recover from Nusrut Ali, on the ground of 
of ills fa-^ hcreclitarv right, a half share of certain lands exempt from assess- 
thrr’s es- incut, in the pergiinnas Undroo and Nurhun. estimated to produce 
tatc. A annually the value of2,600 rupees. The plaintiff stated, that these 
religions lands had been granted as a free gift to his ancestors, and had 

pleaded by* ^®sceuded in regular succession to his father Aboo Turab, on 

appeUaiit, vvhose decease the defendant, the elder and only brother of the 
but not plaintiff, wrongfully took possession of the whole. The defendant 

proved. contended, that the lands were granted as an endowment on the 

gimi"for* of Syud Hosein, a Moohummudan saint, and that the 

n diviMon ancestors of the family had held them in trust, not under any 
oftbe estate proprictaiy title; so that there could be no claim to any part 
1 them as an hereditary right. The defendant also pleaded that 

•■8 a„ ibra-nama, or deed of relinquishment, of the present claim, had 

been executed by the plaintiff, which was alone sufficient to render 
it not legally cognizable. From the term (nuzur, or nuzur~u 
durgah), by which the plaintiff himself described the grant of the 
lauds to his ancestors, and which term generally implies lands 
given as a religious endowment, it was considered by the Ziliah 
Judge, that the lands in question must form a part of such an 
endowment; and, at all events, as the deed of relinquishment, 
produced by the defendant, was acknowledged by the pl.iintiff, 
and, though alleged to have been fraudulently obtained from him 
when a minor, did not appear, from the evidence, to have been 
executed by him before the age ofhfteeii, the period of majority 
under the Moohummudan law, it was considered to be valid, and 
to preclude the plaintiff’s claim. Judgment was therefore given in 
the /illah Court against the plaintiff, with costs. 

On appeal by the plaintiff from the above decision to the Pro¬ 
vincial Court of Patna, that Court did not concur in it. The law 
officers of the Provincial Court, on a reference made to them res¬ 
pecting the case, gave it as their opinion; 1st, that the deed of 
relinquishment, executed by the claimant, as it purported to re¬ 
linquish a claim to lands which it denominated *'wnqf" or assigned 
to pious uses, and not private property, was an invalid instrument; 
2nd, that, under one of the grants to the family, which confirmed 
the lands to Aboo Turab, as a descendant of the person on whom 
they were originally conferred, they appeared to have devolved 
on him iti hereditaiy succession, as nmtrooka, or inheritable pro¬ 
perty, and could not be considered as wuqf^ or assigned to religious 
uses. 'I'he Provincial Court, in pursuance of this/'u/wo, deter¬ 
mined the lands to be inheritable ; and being of opinion that the 
claimant, in right of inheritance from liis father Aboo Turab, 
was entitled lo a moiety of them, gave judgment in his favour 
accordingly, with costs against the elder brother. 

On appeal by the elder brother from the above decision to the 
Sudder Dewanny Adawlut (present H. Colebrooke and J. H. 
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Harington), the law officers of this Court being referred to for 1885. 

their opinion, whether, under the various sunnuds or grants to the . . 

ancestors of the family, as produced by the appellant, the lands in Mecr Nns- 
question were inheritable, or otherwise, replied that, “ the lands do 
not appear to have been granted originally, or to have been *** 

wards confirmed to Aboo Turab, as wukf, or an assignment for 
pious uses; they are inheritable property, and partible among all 
the heirs of Aboo Turab.” The Court coincided in this futwa^ 
on a consideration of the contents of the sunnuds, from which 
there did not appear any reason to suppose that the lands had 
been conferred otherwise than as a personal grant. This was 
further corroborated by its not appearing that any trusteeship had 
ever existed with respect to them ; which would have been re¬ 
quisite in the case of an endowment. The Court therefore pro¬ 
nounced, that the lands were the inheritable estate of Aboo Turab, 
the father of thewparties, and that all his legal heirs were entitled 
to a share; and the names of those of them who survived having 
been ascertained by a reference to the Zillah Court, the following 
partition, as specified by the law officers, was considered to be 
the legal distribution of the estate; viz. the whole being divided 
into eighty parts, fourteen parts to each of the two sons of Aboo 
Turab (Nusrut Ali, the appellant, and Casim Ali the respondent); 
seven parts to each of bis daughteis, six in number; ten parts to 
his widows. Einai judgment was therefore given by the Smider 
Dewauny Adawliit, amending the decree passed by the Provincial 
Court, and awarding to the respondent the share to which he was 
entitled under the above p.irtilion. The shares of the other heirs, 
on whose part claims were received, were at the same time ad¬ 
judged to them respectively. 'I'he costs were made payable by the 
appellant; and us he had borne tlic costs in the Zillah and Provin¬ 
cial Courts, and it did not ajipear that, previously to the present 
action, he was aware that the lands were inheritable property; no 
order was given fur hi.s refunding the profits which had accrued, 
in past years, on the shares adjudged to be restored by him to the 
legal proprietors (a) 

(a) The appellant's plea, that the lands were an endowment for pious uses, 
being rejected, the Court proceeded to determine the cause ronfuriuabiy with the 
law of inheritance, of whirl) tiiis was a simple case ; an eifriitli being llie share 
of one or more wires, and the residue devolrim' on sons and daughters, in the 
proportion of a double share to males. The Court ascertained the whole of the 
heirs, and included them in its decree, to render the judgment conclusive, in 
conformity with the express provisions of section regulation 3 , 1793 , 



110 


CASES IN THE SUDDF.R DEWANNY ADAWLUT; 


WUJIH-ON-NISA KHANUM, (widow and heiress of 
Mirza Ai.i), Appellant, 
verms 

ROSHUN-ARA KHANUM, (daughter and heiress of- 
Bakir AliJ Respondent. 

Claim of THIS action was brou|rht by Wujih-on-Nisa Khanum in the 
torpcorer Court of Tipera, to recover from Itoshiin-ara Khanum the 

2,000 ru- s”*” of 2,000 rupees, under a written engagement. The circum- 
pocsoiin stances stated by the plaintiff'were, that her late husband ftlirza 
writteiwn-j,jjj brothers Bakir Ali and Hiisnn AH, were joint 
of estate, and, in order to facilitate the management 
ns'iinst ap- *’f divided it into three parts, ea<‘h taking the superintendence of 
pellant, the One of them, and agi eeing at the same time to make an equal division 
enfragnnentof the produce of the whole; that, In-wever, the part allotted to 
Laying been Buijjf ^|j the dr fenduut’s father, beimg very uroduotive, and that 
without the which the plaintiff succeeded on her husnaiid’s decease, l»eing 
knowledge much otherwise, Bukir Ali thought proper to recede from tlie 
or consent agreement of dividing the produce; that the plaintiff, in conse- 
den™*o””" *^He time of the permanent settlement of tlie land 

signe’d revenue, was about to take measures for having the shares equally 

blank, en- assessed in proportion to their produce, when the defendant, on 

trusted by condition of her foregoing the claim, entered into an ikrarnama 
affent* for written engagement, through her agents Goorsuiider and Ram- 
anotlier cliund, “ to pay to the plaintiff the annual sum of 2,000 rupees, out 

purpose. of her own share of the estate.” Tne defendant having tailed 

to pay this sum for the first year (1202), the plaintiff brought the 
present action to recover it. The liefeiidant demed that the claim 
attached to her, or that the engagement stated by the pl.dnliff was 
valid. She pleaded that her agents, having been furnished with 
blank papers, with her seal and signature affixed, to enal>le them 
to prefiare requisite documents for inak'iig the settlement of her 
share of tl.e estate, filled up one of them without her consent or 
knowledge, with the engagement in question. The engagement 
being produced by the plaintiff; and the defendant having aeknow.' 
ledg'd her seal and signature; it was the opinion of the Zillali 
Judge that her plea was unavailing, and that, as she had given the 
signed blank to her agents, she was bound by whatever was inserted 
in it. Judgment was therofoie given for the plaintiff in the Ziilah 
Court, with costs against the defendant. 

On appeal by the defeiuldiit (Roshun-ara Khanum) to the Pro¬ 
vincial (Joint of Dacca, that Court having before it sati.sfactory 
evidence that the engagement was obtained from tlie agents of 
Rushiin-ara Khanum without her consent or knowledge, overruled 
the opinion of the Zilhih Judge with respect to the contents of it 
being binding on her, and p;ononriced it to he an invalid instru¬ 
ment. The decree, pa8.sed in favour of the cl dm by the Zillah 
Judge, was therefore reversed hy the Provincial Court, and the 
costs, as well as these in the Zilhdi Court, were declared payable 
by tlie claimant. 

On appeal by the claimant from the above decision to the '-’udder 
Dewanny Adawlut (presmt H. Colebrooke and J. If. Haiingion), 
this Court concurred in the opinion of the Provincial Court, that 


1805. 
Oct. 30tL. 
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the engagement was not binding on the respondent, and deter¬ 
mined that the appellant’s claim was consequently void. The 
decree passed by the Provincial Court against the claim was 
tlierefore finally confirmed, and the appeal dismissed with costs, (a) 


SUFDUll HOSEIN, Appellant, 
versus 

ENAYUT HOSEIN (for himself and others). Respondent. 

THIS was an action brought by Enayut Hosein, in behalf of Claim of 
himself and others, in the City Court of Pulna, on the I6tli of respondent 
December 1796, or 2nd of Poos of the Fusslee year 1204, 
recover from Siifdur Hos<>in ceitain shares of a joint heritage 1®^* 
stated to consist of rent-free lands, houses, and other properly; iiiinMp’lf and 
the whole, of which was valued at 9.600 rupees. 'I'his properly other heirs, 
was alleged by the plainUff to be the estate of his father Hisam All g*. 
Khan, who died in the Fusslee year 1193, corresponding with 
1786, leaving two sons, himself and the ilefendant, (the defendant ni Hcconi- 
by a former wife;) a widow named Hninida, mother of the plain-to the 
titf, and a daughter named Jumila, by the same mother; 
daughur had since died, leaving a son. Peer Ali; and two 
daughters, Pheekun and Kumun; tliat the plaintilf, and the taace. 
above childien of Ins sister, in whose behalf as well as his own he 
sued, were alt legally entitled to shares of the estate; but that 
the defendant kept jmssession of the whole of it. The defendant 
denied the claim, alleging, 1st, that the mother of the plaintiff 
and of his deceased sister, was not married to Hisam Ali Kiiaii, 
and that, thercfoie, as illegitimate ehihlrcn, they were not entitled 
to succeed to any part of his property: 2iid, that the property in 
question never belonged to Hisam All KItan, the father ; but that 
part of it appertained to the estate of the grandfather, and came 
into the defendant’s possession by a gift from his widow, who, 
after his decease, took his whole estate, in payment of dower 
settled on her at her marriage; that a part consisted of bridal 
presents to the defendant’s mother from her relations; and that 
another part was acquired by the defendant himself. From the 
evidence taken in the City Court the pleas of the defendant were 
not substantiated, it being proved that the mother of the plaintiff 
was married to Hisam Ali Khan, and that the property, with a 
small exception, was the estate of that person. It was conse¬ 
quently declared partible among his heirs, who were ascertained 
to be, the defendant; the plaintiff; and the persons for whom the 
plaintiff sued. 'I'lic case liaviiig been referred to the law officer, 
to ascertain the legal distrihution of the estate, (with the excep¬ 
tion of one village belonging to it, in possession of the defendant’s 
Mrife, which the plaintiff’ was directed to sue for in a separate 

(a) The custom of entrusting agents with signed blanks being very prevalent, 
the decision in tliis case is important. It was adjudged, that tlie principal is not 
bound by an cngagcinout, wliich bis agent has inserted in the blank, without 
authority or against instructions. 
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1B05. action), the following were the portions to which the heirs were 
■ declared respectively entitled (as explained in the remark annexed 
Siifdur to the case), viz. the whole being divided into 960 parts, 336 parts 
*’• were allotted to Safdur Hosein, the defendant, as the son of Hisam 
and^*‘ *^**‘*“ before him; 484 parts to 

others. Euayut Hosein the plaintiff (including the share of his mother), 
as tne son of Hisam Ali by his second wife who survived her hus¬ 
band ; 7i.i parts in right of Jumila, the deceased daughter to Peer 
Ali, her sou; and 35 parts each to Phekun and Kuinun, her 
daughters. According to this distribution judgment was given in 
the Zillati Court, in favour of the plaintiff’ and the persons for 
whom he siied, with costs against tlie defendant. 

On appeal by the defendant, Snfdur Hosein, from the above 
decision to the Provincial Court of Patna, that Court concurred 
in it, and dismissed the appeal with costs. 

On further appeal to the Sudder Dewanny Adawliit (present H. 
Colebrooke and J. H. Harington), the appellant, although no 
mention whatever had before been made by him of a will, and 
although nearly twenty years had elapsed since his fathci’s death, 
produced a will, as his father’s testament, making a partial distri¬ 
bution of the property among the heirs. 'I'his will showed the 
estate to iiave consisted of the property adjudged to have belonged 
ii It l»y tlie City Court, and directly contradicted the plea on which 
the appellant hud principally rested his defence, viz. that the 
respondent and bis deceased sister were not legitimate children. 
As the document had been withheld during so long a period, it 
was not considered by the Court as competent to preclude a judg¬ 
ment on the ease according to the law of inheritance. The Court 
therefore, concurring in the decrees passed by the City and Pro¬ 
vincial Courts, finally confirmed the same with costs against the 
appellant; and with an order that the profits which had accrued 
since tim date of the action, on the shares adjtidyred to the respon¬ 
dent and the persons for whom he sued, should be refunded to 
them by the appellant, (a) 

(a) As the appellant rould not he snffereil to derive advantaee from a will 
which had been dbhoueslly suppressed by him, and «vhich directly conlraditted 
the plea on wliirh his original defence rested, the Court deemed the ultimate 
production of this document to be no bar against a decision upon the cause 
according to the law of iuheritancc. The case was a clear one under that law. 
Tne widow succeeded to an eighth of her liusimtid’s estate, or 120 parts of 960 ; 
the two sons, and the daughter, to the remainder, in the pruporlion of a double 
share to the suns, viz. 336 parts to each son, and 168 to the daughter; who 
afi'erwards dying, her share became divisible between her mother, her son, and 
her two daughters, in the proportion of a fifth, or 28 of the 168 parts, to the 
mother; 70 parts to the son; and 33 to each of the daughters. The share of 
the mother (or widow of Hisam Ali), consisting of her own eighth, or 120 
parts, and of 28 parts which accrued to her on her daughter's death, devolved 
on her son Enayiit Hosein; and, added to 3.16 parts, to which he succeeded in 
his own right, made his share amount to 484 parts; as specified in the report. 
The Moohummudun i.aw of iuheritancc, and the mode of proceeding in applying 
it, are stated at length iu the Sirajiyyah and its comiuetihu'y, transUted by Sir 
William Jones. 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


113 


CASIM ALI, Appellant, 
versus 

FURZCJND ALI, (Pauper), Respondent. 

THIS action was brought by Fuznnd Ali, in the Zillah Court Claim of 
of Moradabad, on the ‘idtli of November 1802, or of 
of the//tyera year 1217, to recover from Cusim Ali a half share 
of 13,000 beegas of land, stated to be exempt fiom assessment, tber'a i*s> 
together with houses, orchards, &c. The value of the half share Jiii%. 
was estimated at 18,000 rupees. The pluintiff claimed this share 
as joint heir, with the defendant, of the late Shah Ali Khan, the,|'''^"^,i^ 
father of the parties Ity different mothers. He stated that, on the share, 
father’s death, no division was made of the property, which tlie mnlrr the 
defendant took advantage of, and retained the whole. The defen- j*"*’ 
dant alleged, that Shah All, the father of the parties, was never 
ill possession of more than a four ana share of the property iiiirjft, setup 
question; that, of the remaining twel.e anas, eight were thehy«ppel- 
share of Mustapha Ali Khan, father of the defendants 
and, on his decease, devolved on the defendant; and that fourffo,„ 

. anas were the share of Asalut Khan, brother of the defendant's session nut 
maternal grandfather, and were made over by Asaliit Kiiun, by 
gift, to the defeiidiint and his father jointly; that therefore “f 
these twelve anas, the plaintiff had no title to any part. Of the of 
four ana share, wiiieh had belonged to the tatlier of the parties, the 
the defendant alleged, with respect to the lands, that no partitionduuur. 
could be made, as it was the custom of the family fur them to be 
held by the eldest son; and that the other property must be set 
off' against sundry valuable effects withheld fiom the estate by 
the plaintiff ’s mother. The defendant produced the deed of gift 
stated to have been made by Asalut Khan, tratisfeiring the whole 
of his property to the defendant and his father jointly. It was 
dated in the Uijera year 1179. No proof however was adduced 
by the defendant of his having had petssession, under this deed, 
of any part of the lands purported to be conveyed by it, or of his 
having had possession at all, separately fiom ids father, of any of 
the lands specified in the claim. A sminud from Doondee Khan, 
one of the princes of Hohilkhund, was also produced, bearing dale 
in iheHiJera year 1181, and settling on Shah Ali. (the father of 
the parties) as successor to Asalut Ah Khan, ceriain moiizas coin- 
preliendiiiiT the lands in question, under the title of mudud-mush. 

In this sunmid the name of the defendant Casim Ali, had been 
inserted on an erasure, after that of his father, but was eviilenfly 
an interpolation. The Zillah Judge considered it proveii hv the 
witnesses for the plaintiif, and bv the siinnud from Doondee Khan, 
that the monzas containing the lands in dispute, formerly held on 
an istimruree tenure, were settled by Doondee Khan, as mudud- 
mash, on the father of the parties, and that they must conse¬ 
quently be considered as his estate, divisible among his heirs ; and, 
as the mother of the plaintiff’, wlio was the only other heir besides 
the parties, had not put in any claim to share, the plaintiff was 
deemed entitled to share, equally with the defendant, the property 
Stated in the plaint. Judgment was therefore given in the Zillah 
voi,. I. <2 
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1805. Court, ill favour of tho |>luiiititr, for the recovery of the moiety 
churned l>y iiim; "itli costs asrainst the defendant, 
t’fisiin AH, On a]ipVal by the defendant (Casim Ali) from the above decision 
r. Furzuml p,-o\ incial Court of Bareilly, that Court concurred in it, 

^ '* and dismissed the appeal with Costs. 

On further appeal to the Sudder Dewannv Adawlut (present H. 
Colelu'ooke and J. H. Ilarincton), the followin"; questions were 
p'oposed by the Court to their Moohmumudan law oflicers : 1st, 
as the deed of g[ift, stated to have been made by Asalut Khan 
III f.i\our of Shah Ali and his son Kasim Ali the appclUnt, allots 
no specitic share to eitlier of tlmse persons, will it, in the event of 
Its niithenticiiy, and possession under it, beins proved, be a valid 
deed? '2ii(l, under the sunnud of Dooiuloe Klian to Shah Ali, in 
vhi' h the name of his son Casim Ali. is evidently an interpolation, 
are the lands in ipieslion to be consideied as granted to Shah Ali, 
or as conlirmed to him as the heir of Asalut Kliau ( 3rd, if the 
lauds wcie the sole property of Sh.ih Ali, to wliat shares are 
the appellant, the respondent, and Saliiloi Dowlut {the mother 
of the respondent and widow of .Shah Ali), respectively entitled? 
The fiitiva of llie law oiKcers, in answer to this reference, de¬ 
clared; Ist, that possession is essential to the validity of a pft, 
whereas it did not appear that the appellant, or his father, had 
possi‘<isiun under the deed of ^ift from Asalnt Khan, during the 
life of the stated donor; tluit this deed of gift, supposing its 
authenticity, ainl possession under it, to be established, would, 
under the Mouliummndan law, be invalid, according to the opi¬ 
nion of Ahoo Haul (‘fa, from no specific shares being allotted to 
the persons in whose favour it was made; but that, according to 
the tvJi) disciples, it would be valid, and would entitle the appellant 
to a moil ty of the propeity specified in the deed ; 2nd, that, if the 
lands in question were previously the property of Asalut Khan, the 
smintid ot Doondee Khan must he. considered to have confirmed 
them to .Mivh Ali; but that, if they wire jntjir, or any other 
tvmpoMiry teinire whhdi the ruling power might resume, they 
mu>i hi: di'i itu-d to have betn acipiired by Shah Ali under the 
hnnand, on his dtuili, wne divi.<dide among his heirs; 3rd, 
that, if th' y wen- the sole pio|ieity of Shall All, the legal partition 
cd iheni vviiiihl be, seven anas to each of his sous I the appellant 
•and lespondent), and two anus to his widow, .Sahiba Dow'lut. 
The Court, in eonformity witii the opinion of their law officers, 
held the alleged gift fiom Asalnt Kii.in to be invalid, from its not 
having befii carried into effect during the life of the .'illcged donor, 
by delivery of possession ; and, considering the lands to have been 
the sole property of Shah Ali under the snnnud of Doondee Khan, 
gave judgment for the legal partition among his heirs. A seven 
ana share of the property in question was accordingly awarded 
10 the respondent, with ci.sfs against the appellant, anil with the 
mesne profits of the share .'idjiidged since the coinmencement 
of the suit. As no demami was made, on the part of Sahiba iiowlut, 
for the two ana share pronounced to be her riglit; and as she was 
alleged to have secreted sundry valuables from the estate, for 
wliiih tlie appellant had a claim on her; no order was issued for 
giving her possession of her share; but she was declared at liberty 
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to bring an action for its recovery, so that the appellant niicht 
have an opportunity of settling his demand on her. It was at the 
same time signitied to the parties by the Court, that the present 
decision related only to the proprietary right of the lands, and 
not to the right of holding them exempt from revenue, (a) 


ANUNDCIIUND RAI, a minor, (through his guardians), 

Api'ellint. OeB.4lh. 

versus 

KISIIEN MOIIUN BUNOJA, and others, Respondents. 

TIII.S was an action brought by Aimndchund Uai, through thcCliiim of 
medium of his guardians, in the Zillah Court ol .Je.ssore, on the i'Pl’vJIant 
30th of March 1801, or 1.5lh of /Vn/</o« of il.e Remral year 
for the recovery of a falook comprising '1 uruf Mnkrumpore, the by 
annual produce of which was Cbtimated at 14,000 rupees. It was tlic Slieriff 
stated on the part of the plaintiff, that the talook in question " 
granted by bis grandfatlier Kislien Deo Kai. when zemindar i „3 
Malmiondsliahi, as a provision for his father Maliindur Deo H •**> estate,) on 
who, afterwards siK’ceediiig to the zeniindaree, jointly with his the ^rroimd 
brother, in the Bengal year 1197, settled the talook by a dec.l 
gift on his son the plaintiff, and put him in possession. 1 he deed 
of gift, as produced bv tlie plaintifl in Court, s|iecified, tbatbim by hia 
Urukruinpore was the tit/, or private talook, of tbe donor, and was fniher. 
to be similarly held by the plaintiff and Ins heirs successively. 
appeared, that a partition of the zeniindaree afterwuids took place 
between .Mahindnr and his broihcr, and that the share of Maliiii(iiir prouf of the 
was attached under a writ of the Supreme Court, and was sold in previous 
1204, at the instance of creditors, by tbe Slierifl of Calcutta, i{‘i* 
at which sale the talook in (jiiestion was publicly purchased as 
part of the estate of iM.iliindiir, (liiit under a protest from tlie 
plaintilf), by Kishe.ii Mohun, one ot the defeiulaiits, to whom 
possession was given accordingly. For the plaintilf it was con¬ 
tended, that the sheriff's sale of tlie talook to tbe defendant wa.s 
void, as, at tbe date of that sale, it was not the property of .Ma- 
hiiidur, with wlio.se estate it was sold. Tbe dcfeiidaiils pleaded, 

1st, that it was bought at the sherilfs sale, by fair piiiclia>e, as 
the property of IMajiindur; 2nd, that the gilt, alb'gcd to liave been 
made of it to the plaintilf, was not real; and, at ail events, was 

{«) Arrordiiiir to the MnohiimmiulHn l.nv, as nscn l.iincil in this rnsc. 

or i»ossf.'..siciii, bv ibc donee, is indispensable to ibe eoinpleli! cffi’i t aiiiM.i n ‘ y 
of the Rift ill his favour Another point of law u liieli raine under eoiiMdei aiioii , 
but which did not iiilluouee the lieeision, is the validity of a jonit Rill wilhi nt 
diseiimiiiiitioii of shares. The authorities ot Moolimnnindan law dilftr on th s 
iinestioii; lint the prevailinff aulhorilies adiiiit the validity of siiih a gilt. Hi t 
it would not he valid for property incbnled in or ; 

of another person (so ns to be iiiidehned); bee case ot Jalur 
Hnhshee Beehee, page Vi. In llic present case, the allejted S>ft lieiiiR J 
thoRioiind first stated, the muse was deierniiiied according to tlie rii csot t e 
MonJiiiininiidaii law of inheritance} which gives an eighth to the widow, ai^a 
Cijipil shares to the sous. 
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180R. invalid, from Mahindnr’s having: retained possession, as would be 

’— - proved. Amoiis: ilie evi>lence produced by the defendant, were 

Aniind* ^ papers relative to the accounts of the talook at different periods 
chmid Rai, n JJ97 and 1200, from which it appeared, that, at their 

respective dates, the plaintilfhad not been mentioned as proprietor 
Buuuja. of the t.ilook. Or acknowledged as such by the Collector; audit 
being <-onsequently considered by the Ziilah Juduc, that Mahindur 
liad retained possession, notwithstanding the stated gift, it was his 
opinion that the gift, even if real, was void, and could not prevail 
atrainst the public purchase of Kishen Mohiin, the defendant. 
Juagment was therefoie given in the Ziiiah Cuuit against the 
plaintiff*, with costs. 

On appeal by the plaintiff* from the above decree of the Zillah 
Judge to the Provincial Court of Calcutta, tliat Court concurred 
in the decision. It was considered by the Provincial Court, that 
the claim of the appellant, under the deed of gift, was further 
invalidated by the following circum.'tances, 1st, that, in 1197, 
when tiie deed was dated, Mahindur and his brother had not 
separated, and were joint proprietors of the zeniiiidaroe comprising 
tlie talook in question, on which account it appeared to the Court 
that a gilt of the talook could not pass iiiider the sole signature of 
Mahuidiii ; 2nd, that, in 1201, the period of their separation, the 
talook was ascertained to have been included in the division of the 
7emindarec, and to have fninied part of Mahindiir’s share. I'hc 
decree passed by the Zillah Judge aeainst the claim of the ap¬ 
pellant, was theiefure coutirined by the l^rovinciul Court, and the 
appeal disn.is'-ed with costs. 

On fuither appeal by the claimant to the Siidder Dewanny 
Adaw'lut (prestnt H. C< lebrookc and J. II. liaringtoii), the above 
decisions were reveised on the following grounds : Ist, the reality 
of the gift was considered to be fully estaldi.shcd, from its appearing 
that the deed contuitiing: it, executed bv Mahindur in favour of his 
son, the appellant, was produced before the Collector of Jessorc, 
and transmitted by that offiecr to the IJoard of Revenue, in the 
niontli «if July 1793, coriespondiiig with Asarh 1200; from wliich 
period to the time of Kishen Mohun’s purchase at the slieriff's sale, 
ill 1204, the talook appeared to have lieen held in the name of the 
appellant; and, although the talook was sold to the respondent, 
Kishen Mohiiii, ns part of the estate of Mahindur, it was proved, 
that the attorney of tlie appellant advised the sheriff*, at the tini'e 
of sale, of the appellant’s propel ty in the talook, and cautioned 
him not to sell it. 2iid, the alleged acts of owncisliip in the talook, 
on the part of Mahindur, subsequentK to the date of the deed of 
gift until the year 1200, could not, in the opinion of the Court, 
vitiate the gift, as they mi»ht have been no more than acts of 
guardianship, which it was natural and ptoper for a father to 
perform during the minority of his son. 3d, as to the objections 
urged by the Provincial Couit against tlie deed of gift, from its 
being under the sole siunatiire of Mahindur, and fiom the talook 
having been included in the division of the /.cmindarce wliich took 
place in 1202. between Mahindur and his biother, it did not ap¬ 
peal to the Sudtier Dewanny Adawlut, that either of these cir¬ 
cumstances could affect the validity of the gift, because, in the 
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first place, the talook in question consisted of the private lands of 1805. 

IViahindur, and was given away by him, while only joint proprietor- 

of the zeuiiiidaree, without injury to the joint rights of his brother; Annnd- 
and, in the secoiid place, it was natural, that, at the partition 
of the zemindaree, the taiook given away by him, while only joint Moima 
proprietor, should be included in the allotment of his own share. Buuoja. 
With respect to the nature of the gift, it was considered, that 
IViahindur, who received the tnlook as a personal provision from 
bis father Kishen Deo, made a similar settlement of it for the same 
purpose on his son ; and that the fact of his having done so was not 
open to suspicion of fraud. 4th, as the validity cif the purchase of 
the respondent, Kishen Moliun, and of his title to the taiook, could 
only depend on his proving the taiook to have been, at the date of 
the slieriH's sale, the property of Mahindur; and us, on the coii> 
trary, it was established to have been, at that time, the propeity of 
the appellant; it was determined, that the purchase made by the 
above respondent could not afiect the ascertained right of the 
appellant to the taiook, under the gift from his father. Judgment 
was accoidiiigly given by the Sndder Dewaniiy Adawlut in favour 
of the appellant, for recovering the taiook, with the profits of it 
since the dale of his being di.spossesseti by the respondent Kishen 
Mohiin. Interest was not awarded, in consideration of Kishen 
Moliun having been in pnssesston under a fair title, tliniigli the 
purchase was not a valid one. And it appearing, that, of the 
three rosp')ii(l( nts, Kishen Mohun was the only one concerned in 
the purchase of the taiook, and eonseipieutly the only one to whom 
the claim of ilic appellant attached; and the two others had 
been wroiigfully sued iii the present instance; it was ordered that 
the costs uf the parties, in each of the Courts, should be paid by 
the appellant on one side, and by Ki.slien Mohuii on the other, (aj 


» 


fa) Tivoqiiestioii.s were ini’olvi'il in tlu* decision of th'.s rase; 1st, the reality 
uf tlie Kift, and ^ood luitli of tlic traiisaetion ; '2ml, the ri^ht of the eirer, as a 
iueinl>er ol an iiniled fainilr, to ^ive :■ p.'irt of the joint e.state. Tiie reality of llie 
transartion was sat'stactonly estahlislied hy the notice uf it in a report uf the 
Culleeior to tiic Hoard of Keveiiiie ; and as it was natural, iliat Mahindnr Deo 
should iniikc the same provision for his son and apparent sneressor, which his 
father Kishen Deo, in like rireuinstanres, had made for him, the Court saw no 
gruiind 10 suspeet any fraud or disiione.siy in tlie deed of gift. The point of law 
slightly noticed hy the Proviiu'lal Court, has liecn fully discussed in hunks of 
Hindoo law; and the dociriiic, which is follou’cd in Hengai,supports tlie validity 
of the gift or alicii.-ilion of land hy one parcener to the e.xteiit of his share. At a 
siihsei|iient distribiition, his alienations are, of course, chargeal.le to his allotment 
niid pioperly included in it. The Sndder Dewaiiiiy Adawlut, therefore, eoiild 
draw no inference iiiifavourable to the gift, from the circiiiiistanee of the land 
being staled in the recnnls uf the 8iihHei|iiciit partitions as a part of the donor’s 
allotment The right of Mnliimliir, moreover, to convey to his son the taiook 
which he had received from his father, tvlien sole proprietor of the zemindaree, 
appeared uti(|nestionable, as the gift of the taloukdaree tenure, u'liieh is distinct 
from the zemindaree right, and usually held as a dependency payimr rent to the 
zemindar, did not destroy the joint right of the brntlicr of Mahimliir, in the 
zemiiidHree, previously to the partition of it between the two brothers in I2U2 ; 
though, from the terms ot the detul of trift, by which the taiook was transferred 
to the appellant and his heirs, in full pro;ici'ty,_the Court considered the ap¬ 
pellant entitled to have it separated from the zemindaree, and to hold it inde¬ 
pendently of the zemindar, under the provisions of Regulation 8 , 178J; and 
accordingly instructed the appellant to take measures for its separation. 
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1805. 


Dec. Ifitb. 


SIDH NARAEN, Appellant, 
FUTEH NAKAEN, Respondent. 


Claim of THE circumstances alleged in ihis case by Fiitch Naraen, who 
rrspunih'iit brought ihe action against Sidli Naraen in the Zilluh Couit, were 
Ills tliiit. in the Fusslee year 1197, he adopted. ashissonandsuc- 

froiii apiu'l'« I'*'* nephew the delendant, and, al’ter entrusting him with 
lant, Ins the inauageineiit of his estate, went to lienares ; that the defendant 
adopted was in cliarge of it till the end of 1205, and regularly transmitted 

liall'blVn the accounts to the plaintiti'; but that in 12(1(1 he thought proper 
entrusted t^lte possession of it in his own name; and further, tliat he pur-, 
with the chased two villatres with the profits of it. The ]daintiH'therefore 
care of it. sued to recover the estate and the two villages, estiiualing the 
adupiUin produce of the whole at 8,Si7 rttpees. Thu defendant coii- 

and (tift, tended, that the plaintiti', on adopting him in 1 197, made over his 
pleaded hy estate to him by gift, and, relinquishing worldly concerns, retired 
appellant, jq Benares, to puss the remainder of his davs in devotion. 'Jhe 
not^uren- defendant llien pleaded ; 1st, that, from the date of the gift to the 
title him to institution of tlie picsent suit, a period of tiiirteun years, he had 
possession been in possession of the estate ; which circumstuiicu must pre- 
Iif""f r-"^ elude the phiintift'’s claim uuiler the regulation of limitations ; 2nd, 
jKuiduuu*'' ^ person, who had retiicd from w'orldly concerns, could not, 
Judgment Under the established custom, return to them, and retract a donur 
therefore tion which he had made. With respect to tiie two villasies, tlie 
®^dufeauant denied the stateincnt of the plaintitf, and alleged that 
they were purchased with money lie had borrowed for the purpose, 
and were mortua;;('d for the simonnt. 'I he document which was 
the principii! evidtnee fur the dt fendant in lhi.s case, was entitled 
‘‘ dustavezi hibeh farzundec'’ a deed of gift and adoption ; declar¬ 
ing the adoption of the defendant, ajid promising, lliut he should 
share the esl.uc of the plaii.tid', us a son, with sons siibsoqiiently 
burn; and that, in the event of no son being born, he siionid suc¬ 
ceed to the whole of it. As it did not ajtpear from the other papers 
produced in tlic e.ise, that the. defendant h id liccii any tiling tiioic 
than manager during the greater part of t lie time the estate hud been 
in his hands, so tliat the legiilatioii of liinita'iDns, pleaded by him, 
could notatl'ect tlie claim; and as, fioiri the ascertained mode of life 
of the plaiulifrat Benares, it was noliiifenilile, aecordiii*: to an opi- 
iiioo of the pundit of the Court, that he had rctiied from tlie world ; 
tiic question wholly tinned on the consiinction of the deed ; accord¬ 
ing to which the Zillaii .Judge was of opiuiun, that liie plainliii'was 
evidently entitled to a life interest in the estate. .Judgment was 
accordingly given for the plaintiti', in the Zillali Court, for possession 
of the properly, to devolve at his decease on the defendant, under 
the provisions of the deed. 

On appeal by the defendant (the adopted son), to tlie Provin-^ 
cial Couit of Patna, that Court concurred in the Zillah decision, 
more especially as a suspicion was entertained that the word 
'• hihfifi* or gift, in the deed, was an interfiolation. The decree oC 
the Ztllah .Judge was in consequence confirmed, as far as related 
to the uiigiiial estate, with costs against the appellant. The two 
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villages, recently acquired, being considered unconnected with the 1805. 
present suit; and tliere being no evidence before the Court with 
respect to the mode of their acquisition; the parties were left at Sidh Na- 
liberty to contest the right to them in a separate action. Fiiteh*Na 

On a further appeal to the Sudder Ucwanny Adawlut (present 
H. Colebrooke and J. 11. llarington), this Court considered the 
word hibeli tube genuine; but held, from the. tenor of tiie deed, 
that it w«(S nut intended to take ed'uct immediately, being evidently 
meant as a deed of adoption, with a special provision for the 
adopted son’s right of succession, or of pariieipation in the inhe¬ 
ritance. The deciee of the Provincial Court was inconsequence 
finally confirmed, and the appeal dismissed with costs, {a) 


BEHARl LAL, Appellant, jgQ 5 _ 

versus 

MUSSUMMAUT PIIEKOO and MUSSUi\LMAUT FUHMIDA, igth. 

llespondents. 

THIS was an action brought by Beluiri fail in the Zillah Court Claim of 
of Beliar, on the ‘21st of January 171)4, or 5ili of Mayh of the "l'P‘‘h«nt 
Ftisslee year 1201, to recoier from Phckoo and Fiihmidu ihe sum*® 
of 18,851 rupees, as balance of principal and interest due on a 
morigiige. The persons, of whom the defendants were heirs, allmcl tu 
gave the morlgage to the plaintiil* in the I'usslee year 1177, onheilmsona 
certain lands, their propertv, for the sum of 11,55‘i rupees. The*?®,*^**^”*^®" 
plainun received possession at the time, and had since enjoyed 
the profits, after paying the piihlic assessment. Tlie principal ofpcllant, it 
the debt, and interest to the date of the action, after deducting•'•PP'***'’'"? 
the suras realisted from the land.s. was stated by tile plaintiff 
amount to the sum specified in the claim. The dcfemlanis con-dipon of 
tended, that, in a former action brought hy tlicm against thetkemort- 
plaintiff to set aside the mortgage, before Mr. Mercer, .fudge or&'’P“‘*"'y 
the Patna Court, the sum of 9,422 rupees had been allowed as 
ceived towards clearing it, and that their claim was dismissed iiitorcL-cive 
consequence of a balance still remaining due; that, after deduct-tin* usn- 
ing from the amount then pronounced tube due on the mortgage,^''"*'* “** 
the further sums since realized by the mortgagee, there remained 
due only a small amount, which the defendants were willing to lon-er than 
discharge. From a calculation made hy the Judge of the Zillah tin* k-iral 
Court, It appeared to him that there was a coiisiiicrahle balance 
still due to the piaiiitifi'. The mortgage deed was not produced 

the iiiort- 

(n) This case turned entirely on the rnnstriietion of the terms of a spcrialdeed. gage, liy 
The cunstriiclion being dcteriiiined against the ap|)c)hint, his (ilca of adverse payment of 
possession during more than iivelre ye.ars, was of course set aside, as lie hud not the princi- 
possessiun as proprietor under the deed, tint as manager, for the greatest part of pal lent, to 
the period stated. The Court's determination on the construction of the deed the option 
equally set aside tlie appellant's second plea, tliat the respondent, having retired oftlieinort- 
from worldly alfairs, was iHCompetent to retract a donation. The deed was not gagers, 
considered to confer an immediate gift: and llie respondent was not shown to 
have entered into any devout onlcr which would constitute a civil demise, aud 
give (he defendant a right by inheritance as adopted son. 
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1805. in Court : but, from a copy of it filed in the former suit before 

-Mr. Mercer, it appeared to have been stipulated, that the hinds 

®*^'^*^**» should remain with the iiiortjraifee until the redemption of the 
aummant ***o«'tgage, without any express mention of interest, and that the 
Pbekoo and mortgage should not he redeemed “in the middle of any year.*' 
Mussuia- This was construed by the Ziliah Judge to mean, that tiie usufruct 
should bo received in lieii of interest; which, under section 10? 
a uii a. i-eguiatioii 15, 1793, did not appear to him to be allowable longer 
than the 24th of March 1780, or 2nd of Cheit of the Fusslve 
year 1187, the date specified in that section, for commencing the 
limitation of interest upon mortgages. An adjustment was there¬ 
fore framed, by adding to the amount of the niort^age debt an 
equal sum as interest, under section 5‘, of the rci^iilatioii quoted, 
winch formed the amount due on the mortgage on one side; and, 
on the other siile, by creditiiiir tlie gross receipts of the mortgage 
from the Fusslee year 1187, with interest; which left a balance 
due to the mortgagee ill Afar/A I2iil, or January 1794, when the 
present suit was instituted, of 13,394 riqiees. 'I'liis sum w»s ac¬ 
cordingly awarded to the plaintitf, or mortgagee, by the Ziliah 
Judge, with the further sum of 9,473 rupees, as interest accruing 
during the lime the suit had been depending, a period of nearly 
eight years. Costs proportionate to the sum of 13,394 rupees, 
adjudged in part of the plaintiif’s claim, were made payable by 
the defendants. 

On appeal by the defendants (the heirs of the mortgagers) from 
the above decision to the Provincial Court of Patna, that Court 
did not concur in tlie adjustment of the Ziliah Judge, or in the 
amount of interest ailjudged for the time the suit iiad been de¬ 
pending, which, m the opinion of the Court, should, at all events, 
have been calculated only on the original 'debt. As it did not 
appear that there hud been any express stipnlation in the mort¬ 
gage deed for the usufruct to he received in lieu of interest, it was 
the opinion of the Provincial Court, that the present was a com¬ 
mon mortgage, and that the receipts of the mortgagee should be 
credited iii favour of the mortgagers, from the date on wliich the 
mortgage was given. An account was accordingly drawn out by 
the Provincial Court up to the end of 1208, bounded on the 
foimer decision of Mr. Mercer, and including some other re¬ 
ceipts at that time disputed; which gave a balance of 5,405 
rupees, due on the mortgage at tlie end of 1191; and, by add¬ 
ing to this balance an equal sum for interest, on one side; with 
a credit, on the other side, of tlie sums realized by the mort¬ 
gage from the beginning of 1192 to the end of 1208, amounting 
to rupees 9,170; the balance due to the mortgage, on the latter 
date, was determined to he only rupees 1,(}40. The judgment of 
the Ziliah Court was therefore amended, and the above balance 
awarded to the mortL'agee, with proportionate costs. 

On appeal by the mortgagee from the above decree to the 
Sadder Dtwanny Adawlut (present H. Colebrooke and J. H. 
llaringtoii), this Court did not consider that either the Ziliah or 
Provincial Court had adopted an equitable principle of decision 
in the case. From the stipulation of the parties to the mortgage, 
that the lands should be held by the mortgagee, and tlie protitt 



121 


X. 

CASES IN THE SUDDER DEWANNY ADAWLUT. 

be received by him until the redemption of the mortgage, without 1805. 

«ny specific term for such redemption, except that, whenever it— - - 

clioiild take place, it should be at the end, and not in the middle, Bdmri LhI, 
of a year, it appeared to the C«iurt to have been obviously meant, "■ Mussum- 
accurdiiig to a mode of mortgage prevalent at the time in the “■* 

province of Uehar, that the usufruct was to be in lieu of interest jvfugsmn,. 
to the mortgagee, and that the redemption, by payment of themaiit 
principal at the end of any year, was to be at the option of the Fuhmida. 
mortgagers or their heirs. The Court observed, that the provisions 
of section 10, regulation 16, 1793, which were intended for the 
benefit of mortgagers, when the usufruct might exceed legal in¬ 
terest, by carrying the surplus above the legal interest, to the dis¬ 
charge of the principal, weie not applicable to the present case, 
as it was ascertained that the piofits of the mortgaged lauds were 
not e(|ual to twelve per cent on the amount of the debt; and the 
Court also obseived, that it was specified in section 5, of the re¬ 
gulation «piotcd, that, when the rate of inteiest, stipulated betweeu 
the parties, may be lower than the legal rale, no inoie than the 
rate so stipuhlcd can be adjudged to the mortgagee. It was 
therefore the opinion of the Coiiit, that, in the present case, the 
parties must abide by the teitiis implied in the mortgage deed, and 
that the mortgagee could not demand payment of piiiicipal or in- 
teiesl from the heirs of the nioitgageis, but had a right to retain 
possession of the lands, receiving the nsiifruct for interest, untl 
the heirs of the nuJrtgu^er3 should think proper to redeem the 
moitgage, by paying, at the end of any year, ific amount of the 
oriiriiial debt; or until that amount should be liquidated under the 
gradual operation of section 10, regulation 15, 1793, in the event 
of the iisiifmct increasing so as to exceed the rate of legal in¬ 
teiest. 'Jhe decree.s of the Ziliah and Provincial Courts were 
consequently reversed; and, as the claim of appellant, or mort¬ 
gagee, to the amount specified in the oi'i&'inal plaint, and the plea 
of the ri spomlents, or repieseiUatives of the murtsiagers, with les- 
pect to the morign<<e having been neaily cleared from tlie usufruct, 
were equally invalid; the costs in each of the,Courts were de¬ 
clared payable by the parlies respectively, (a) 

(a) Tlic diTis'on in lliia rnsc (Ictcrmines two tpicslions relative to tlie M'rt of 
niortgaiFi* ■» llio rf|Hirt. 1st, it is dotcriiiineil (ajiainsi the cliiiiii of 

till* ]il«iiititf,,i that a iiiorluaL-cv li.avinir, iiniier the terms of ihc cleod, acrcpled ' 
tlie u.siilriirt in lien of iiileirst for an iiulrfiiiite peiicni, has no riiriit to (U'liianil, 
at Ills own ronreiiiciirf*, pavnieiit of the cirht from llie iiiortgairrr; hut must 
await his voluntary payment of ihe prinripiil, or the yradiinl extiiictioii of the 
debt iimli-r the operation of seetion 10, reciilalion Ui, in case tlie .*iiinii:il 

tisiifiiirt exceed the le^al interest. 2nii, the rule above cited does not annul the 
stipulations of a iiiortitiifre, vvhirli may be in favour of the borrower, but has 
provided, that any exeesa nhorc the lepal rate of interest shall he npplieahle lo 
the liqiiidatiiiii of ihe priiieipal. A luorljirai'e of this sort is intended to seeiire 
to the lender the piinetnal receipt of a siini not exceeilinj^ the Ie,:,''iil iiiteivst of 
Ills loan! hilt the law* does not peniiit it to he ahnsed for the purpose of obtain-- 
in|t, under the name of usiifriirt, an usurious interest. 3rd, it is to be remarked, 
that the decision of the I'roviiicial Court was erroneous, independently of the 
terms and conditions of ihe mortitap'e. The rule for allowing interest, only 
equal to the principal, regards eases where the interest is in arrear; not those 
Where the interest is paid, or realized fiom Ihe usufruct; or wheni the usufruct 
is stipulated to he received in lieu of interest. 
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THIS was an act'on brotiglit by Peron a«rainst Ricbemont in the 
Eiiropeiin ('oiirt of Clitindt rnairore, on the 7ih of September 1804, 
to set aside a power of attorney executed by Tailhade to the 
def ndaiit. The ciminisiaiict s weie, that in September 1803, 
'lailhade, having a claiiu on the plainliff, eropoweied the defen¬ 
dant, as his attorney, to sue for the recovery of it. In the bc^iii- 
i^osiullulcut September 1804, at which time the suit was undecided, 

by SI per- 'l ailhade ha«l occasion to make a voyage to the coast of Coroman- 
snn, since del, on his private atfaiis- The ship, in which he embarked, was 
wrecked near the island of Saiiiior. He endeavoured to save 
polccl' lnit idmsclf on a raft, w ith Ids wife, his inlant cluld, and a native ser- 
not proved, 'unt, who had ucconipanicd him; but, owin» to the violence of the 
til liHve sea, he was washed olV the taft, and the cliild wiili him; the 
piTishcd. others reached the shore in safety, 'f’lie pl.iintiH', stating it to be 
jcrn'Il 7ii' fl'P opinion that'I'ailliade had not suivived, brought the 

coiiiDi’niity present action to sol aside the clLTeiidant’s power of attorney, on 
witli pn>- the ground that the powers of an agent cease with the life of the 
roiistitiieiit. Uii the pait of the diTeiidant, it w'as pleaded, that 
the power of attorney was valid, as it was possible that Tailhade 
nii’.;iit be yet ali\e. The “ C'oinmissaire ilu Iloi” gave it as bis 
opinion, that the existence of tlie wife, wbo was shipwrecked with 
her husband, was sndicient evidence of llie possibility of the hus¬ 
band’s having bfori saved, and tiiat, in consequence, the power of 
attorney from Tailiiaiie to tlie defendant must hold good, until the 
pluintilf should produce a revocation of it from the constituent of 
the defeiidant, or shoiibi bring positive proof (which he had failed 
to <lo) of the constiiueiit’s death. An intcriociitory sentence was 
accordingly passed against the pluiniifl' in the Court of Chauder- 


ViSKIIIS Ilf 

till- French 

law. 


nagore. 

On an appeal from the above seritence to the Siidder Dewanny 
Adawliit (present J. 11. Ilaiiiigton and J. Fombelle), preferred in 
conformity with the rides contained in regulation 1, 1805, this 
Court, having cfiisidered the <’iiciimsiances of tlie ease, was of 
opinion, that llic power of attoiiu-y executed by Tailhade to the 
respondent, should be held valid and in force, until it should be 
revoked, or the death of Mr. Tailhade should he estahlishcil by 
clear and posdive [iroof; or, in consequence of the presunipt'on 
arising from his rdvsence, ids hens sliuiild have obtained an ordiT 
to put them in possession of his estate, as provided hy the French 
law in such cases. 'I'lie Sudder Dewanny Adawliit, therefoie, 
CMifirmed the sentence passed hy tlie Judge of Chaiidcrnagoie 
against the claim of the appellant, and dismissed the appeal with 
costs (a) 


{ti'j 'Hu* Ippal provi.sion, refcTred to in the decree of tbe .Sudder Dcwunny 
Adawliit, is slalfd in Jh-uisurt, under (be title ** absent," in the rollcivviiip terms: 
“ (''est line luiixiiiie eoiisiirrec par lea ineilleiires aiitorit^.s, epic tonte personne 
abseote, ct duut la uiort u’uit pan coostat6e d’une mauieru cluire et pracisc, doit 
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BEIRAGEE PUNDA, Appellant, isofi. 

fjCt'SffS '• ' "• * 

COPEE MOIIUN TIIAKOOR. and I.ADLEE MOIIUN Fd.. Ztd. 

THAKOUK, liespoiidcnts. 

THIS was an action broujrht by Il(‘ira|;:pe Piinda, in the Zillah riaim by 
Court of Jfssorc, on the lOlJi < f January 1800, or2Gth of 
of the Bengal year 1206, to recover fioiii Gopee Mohun ni*d respondents 
Ladlee Mohun, certain hinds siinate at inoii/a Nurinderpoor in to recover 
pergunna Chuuffotea. 'J'lie annual produce was estimated nt 52.5 certain 
rupee.s. The pluintilF claimed under a sunnud, dated the 1 llh 
Aghun 1200, by which the lands were alleged to have been granted 
to his father as hirt, or charity lands, exempt from the payment ol'cinim du* 
revenue, by Kaiice Neclmunee, widow of Kaja Srikaunt llai, for-misswl on 
nier zemindar of the pergunna in wiiicli they are situated. ,7ir hnd!r^ 
plaintiff stated that his father held them exempt from revenue 
under the sunnud; that, on his father's decease, he succeeded ti>once tukki^ 
them; and that the defendants, hawing purchased at public sah-hml 
the pergunna in which they are situated, wrongnilly d is possessed 
him. For the defendants it was pleaded, tliat all the lands for-’jjj 
merly held free of revenue under the title of birt, by Ranee Neel- the asscs-s- 
munee, were resumed by Government at the decennial settleirieiif nn-nt o( .-i 
in 1197; that tiie Raucc could base jiad no authority to make 
grant of thorn; and that the defendants, in purchasing the per- 
gutiiia Chuiigotea at a public sale, became propiictors of the pmuh-uu. 
l.inds in (jurslioii. A copy of the engaufmciit for the decennial 
settlement of tlie peigunna, made with the former zemindar, w.is 
piodiiced by tlic defeiulaiils, to sliew that the lands had been re¬ 
turned. and included in the assessment; but as this dociinient 
stated ill ueiieral t.anis tlie ri-siimption of the hirt lands of the 
Jiaiice, wiihout sp' eitying those in question, the Zilhih Judge ciid 
not consider it to alford proof ».f iheir havinj been resiiiiied. And 
as witnesses for the plamtilf deposed, that Uanee Neelmuiiee hebl 
the huids as birt for a senes of ye.ars ; th.it she executed llie S'invud 
piodiiccd by the pluintilf, traiisfeiring tlioin to his fulliur; and that 

•tre preuim^i* vivre jnsqu'ii rent tins; r’est-a-ilire jiiRqii’aij tonne le plus reenle 
ik* Ifi vie tinliiiiiiiv dos lioiiiinos. l'«>lie presiniipfioii csl liren «le pliiMoiirs iois 
lloniaines; le lexte snore uvnil parle do memo. On ne perd point do vue ceite 
prrsomption Inrsqn'ainvs nn certain terns d’absenec les niai'istrats pcrnietlent 
aiix liereiiers proNompiif!. »Ie pariaffer les biens de raliseiit, dunt ils soul cuvojes 
en possession. Ce purlajre iio'st j.imais ipui proviMoiinel. 

“ L’eiivoi en piissi'ssi«in des bieiis d'nn absent lie’s! jaiint a*isnjefti a beauconp 
clu fiinnalite. JJnand I’alisenoo ost ooiistanfe, les lierelicrs pro.y>iiipril's preseiiteiit 
line requetc an .lime, |iar liiqiielle ils demiimleiit a etre envoyes eu possession, et 
i elrc aiitori^f'S de parlager les biens dc i'absent; et aiir les conclusions dn mi- 
nisterc public, tpu sont iiidispensalilcnieiit necessaires dans ccs sortes de de- 
mitudoa, le jiifje prouoiice I'eiivoi en possession; on le refuse, s’il ne eroit pus 
juste de. I’aceorder. A Paris M. le Llcnteniint Civil n’accorde ees sorU'S d’envoi 
en possession qu’-spres trois annoc-d'absenoe, prouvecs par acle de uotorictc joint 
a la reqiu'to; oil par autre piece etiiiivaleiit." 

The modern code of Frenoli law has made some rlinnges in the formnlitios to 
be oiiserveil in olitaining an order of possession, as well as in ibe period when it 
mav be {^ranted, and tlie eonseqiiciircs attendant tm it. But the decision of the 
Court WHS governed by the law us it stood wkeu the scttlciueut of Cliuudernagoie- 
wus captured. 
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the plaintiff's father held them under the sunnud; it was the opi¬ 
nion of the Ziilah Judge, that the plaintiff was entitled to them,, 
and judgment was accordingly given in his favour iu the Zillah 
Coiiit, with costs against the defendants. 

On appeal by the defendants (the purchasers of the pergunna) 
from this decision of the Ziilah Judge to the Provincial Court of 
Ciilcutta, that Court considered it to be proved from the copy of 
the late /ennndar'.s engagement for the settlement, produced before 
the Ziilah Judge, and from a letter explaining the settlement, 
addressed, at the time, by the Collectur of the district to the Board 
of Revenue, that the particular lands now sued for as fiee of reve¬ 
nue under the title of birt^ were resumed, with the other hirl lands 
of the Kance, ut the decennial settlement, and included in the 


assessment of the porgnnna. It was ronsequently held by the 
Provincial Court that the lands in question were included in the 
purchase of the pergunna, made by the defendants, and the 
decree passed by the Zillali Court in favour of the claim of Beiragce 
Pnnda, was reversed, with costs. 


Cn appeal by Beiragce Pnnda from the decision of the Provin¬ 
cial (’onrt to the Sudder Dewaniiy Adawliit (present .1. H. liuriug- 
lon and .1, Fonibelle), the grounds of the final judgment were as 
follow: from its appearing that the ac‘Oiirit given by the wit¬ 
nesses for the appellant, respecting the time and place of the 
alleged snnnud being executed, was at variance with the answers 
of the appellant, when questioned on the subject by the Siulder 
Dewaniiy Adawlut, doubts were entertained by the Court whether 
the document was even genuine; and, at all events, the Court 
deemed it not valid, on the ground of its appearing that the lands 
were settled by the zemindar on Ranee Neelmnriee, merely for 
her personal inaiiitcnance, and that she had no authority to trnns- 
ferthem. It w.as evident, as noticed by the Provincial Court, that, 
at the decennial settlenicnt in 1198, the lands in question, before 
held as hirt by the Ranee, were resumed by (lovcrnmcnt, and 
included in the assessment of the pergunna, under the rules laid 
down for the reMiniption of private lands, in the 49th section of 
regulation 8, 1793. And it was fonrid, that the Ranee, who did 
not die till upwards of tw'o years aftcrwaids, advanced no claim 
to hold the lands in ipiestion under the former tenure; and it also 
appeared, that in 1203, an action had been brought in the Ziilah 
Court of Jessoie, bv the heir of the former /emindar, .Srikaunt 
Rai, for the right of bidding these and other lands exempt from 
revenue, and that, iiv the decree pas.sed on the case (from which 
no appeal was preferred), the claim was rejected, and the lands 
declared liable for the public revenue. I’lie Siidder Dewanny 
Adawlut, therefore, pronounced the claim preferred in the present 
case by the appellant, to be inadmissible. The ilecree passed 
against it by the I’roviricial Court was accordingly affirmed, with 
costs against the appellant; and the disputed lands were declared 
to be included in the purchase of the respondents, subject to tbs- 
payment of the established revenue to Government- 
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THIS was an action brought by Ramdhiin Rai in the Zillah 
Court of Jcssore, on the 20ih of Fehruaiy 1804, oi lOtli of Phagiin 
of the Bengal year 1210, to recover from Bishennath Bose posses* 
sion of “ Kutymiingla,” and other villages, seven in number, the 
annual produce of which was estimated at 2,225 rupees. Jt was 
set forth in the plaint, that these villages were formerly held on a 
free tenure by Ranee Unpoorna, wife of Srikaunt Rai, once a 
considerable zemindar in the district; that in Poos of the Bengal 
year 1208, they were sold to the plaintifi‘ by the Ranee; and that, 
as a lease of them, to the end of 1209, had been granted by the 
Ranco to a person named Nundoolul, the plaintiff, after his pur¬ 
chase of the villages, allowed the tenant to continue in possession 
till ins lease expired, at which time the plaintiff took possession 
liiinsolf, and remained in possession till Poos 1210, when the 
defendant, with several others, forcibly dispossessed him. The 
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plaiiitiif therefore demanded to be reinstated, under the rules pondent 
cuntaiiicd in regulation 49, 1793. concerning forcible ejectuient. h'tt to try 
The defendant nllctred, that the plaiutitf had never been in actual 
possession of the villao'es, and consequently denied the alleged rigi,, a 
dispossession. He stated that tlie per;:uiina Saiiis, in whicli rririilar 


the villages are situated, was purchased at public auction by suit, 
hiiiiself and another; and that they were put into pos.sessioti by 
the Collector of the district. The defendant further stated, that 


the plaiiitiif could have no tight or title under any sale made to 
him by Ranee Cnpoonia in 1208, as he could prove that all hirt 
lands formerly held by the U.uiee, were resumed several yeais 
bci'bre, nt (lie df ccuuial .seltlenieiit of the pergtinna. There did 


not appear to the/illah .lodge any proof that the defendunt had 
been put into possi'ssion of the iillau:es in question by the Collec¬ 
tor’s oilicers. From the t- slitnonyof wituf sses for the plaiutitf it w.is 
considered to be proved, that the plainiiif was in possess.on fioin 
the boii-iiuiing of Srawun to Po>}S 1210, and in the latter month 


was forciiily dispossessed by the defendant. A summary jii-lg. 
nient WHS therefuie passed in the Zillah Court for the pLiiutitra 
being reinstated in pos'icssion, with ci sts .ig.iinst the defendant. 

On an appeal preferred by the defeiidaiit from the above 
decision to the Pioviiicial Court of Calcutta, upon the p'ea ilmt 
the case did not come under the regulation relating to forcible 
ejectment, the Provincial ('oiirt did nut be)ie\'e the evidence res- 
]ioeliti<>' Raiii(iliiin Hai having been in possession, .'itid Iiaviiu' been 
dispossessed by the other paity ; and considered the plea on which 
the appeal was hroiiehl to be valid. The Court were chiefly led 
to reject (he exidenee for the claimant, from its appearing to them 
that he could have no title to possession under the sale stated to 
have been made to him hy Bailee Unpoorna, as the whole of the 
Ranee's hirt lands had evidently been resumed long before the 
date of the sale, so that the Ruiioe could have had no power to 
transfer the villages to the claimant. The Protinciul Coi>.''t re- 
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versed the simimary decision passed in favour of the claimant by 
the Zillah Judge, and decreed that the other party should remain 
in possession. 

On appeal by the claimant from the above decision to the Sud* 
der Uewanny Adawiut (present 11. Coiebrooke and J. Eombelie), 
it was shown that tite villages were actually bought by the 
appellant, us stated by him, from llanee Unpoorna, two years 
previously to the public purchase of pergunna Sahis by the 
respondent, and that the Collector did not give the respondent 
possession of them, but only of the rest of the perguuna. The 
t'udder Dewanny Adawiut cunstdered it established by the evi¬ 
dence, that the appellant was in possession of the villages in 1210, 
under the sale from the Uanec, and was forcibly dispossessed 
bv the respondent; and the Court therefore overruled the opi¬ 
nion of the Provincial Court of Appeal, respecting the provisions 
of regulation 40, 1703. not being applicable to the case. A iinal 
order was accordingly passed for affirming the suiurnary decision 
of the Zillah .liid'je, and reinstating the appellant in possession of 
the vill.ices, leaviuir the respondent to bring a reiriilar nciioii to 
try the question of right, if he considered that the sale by [{aiiee 
Unpoornu to the appellant was illegal (is in the Court's opinion 
it probably was), and ih it the villig“s were included in his pu'dic 
piirehas<! of percunna Sidiis. 'I he costs lu each of the Courts 
were adjudged against the rcspoiutcut. 


iSOfi. SHEWA HAS, Appellant, 

—- versus 

Feb. 10th. BISHENNATII UOBEE, Respondent. 

THIS was an action bronuht by Bishennath Dobee, in the City 
pondriitto Court of BciiaiPS, Outlie 2ud of .Inly 180 J, against Shewn Das 
half the und another, named ilurripersliaud Dobee, for tbe ic’overy of half 
value of a the value of a diamond, cstiniuted to be worth 70,000 rupees. 
of*which* claim on the part of the plaiutilF was in right of inheritance 
l,jg IjiJp fjj, from his deceased father, Bliobindur Dobee. it appeared, tiiat 
tlicrwas the plaintiff's fallier, and Hurripcrshaiid, Ins nm le, succeeded to a 
joint pro- joint estate, of which the diainond in qnesiioii foriued apart; tli it 
his^unclc**'* '"‘‘bje of it was not divided between them with the rest of the 
andwhirii estate: but that it was deposited with Hun ipersliaiid as the joint 
the latter properly of the brothers. Murripershaiid, however, had pawned 
liiid pawned the diamond with the defendant Khowa Das; and there had been 
Mlhnt'^' ^ previous law-suit between the defendants, in which Shewa Das 
The'pWjre bad obtained a jiidgincnt for a balance due on the pledge. It was 
not admit- stated by the piuintilf, in the present rase, that the diainond was 
ted toaf- pawned by Hurripersliaud without the knowledge orcoiisent of the 
pondfnt’r'father, the joint proprietor of it; and that the action 
rii{tit, and bmuglit on the pledge had arisen fiom collusion between the two 
jiidpinent defendants, with an intent to defraud the plaintilf of liis half share 
^venin^ of the value. Hie plaintiff, therefore, alleging the pledge to be 
his cUdu. *begal, required the uiumond to be sold in satisfaction of his hero- 
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Hilary claim, in preference to its beins; applied to satisfy the clai.n 1806. 
of the pawnee. The defeiifiaiit, Hurripershaud, did not deny that —^—‘ 
the diamond had been the joint property of the plaintifF's father 
and himself, but denied that the pledge was illegal, alleging, that n'mtjpJbefl. 
the money raised on it was for the purpose of discharging debts 
due from the joint estate, and that they were discharged with the 
money so raised. The other defend mt, Shewa Dus, alleged, that 
the diamond was pawned to him by Hiiriipershand as his sole 
property; that he received it ns such; and that ids light under 
tlie pledge could not be alFccted by any cl.din on tlie part of the 
plaintid'. The City Judge admitted tlie plaintiir's claim, in right 
of his father, to have the value of the rlinnoud, as having been the 
joint propel ty of his father, and pawned without his fat tier's con¬ 
currence; but at the same time expressed a suspicion, that the pre¬ 
sent action had ])roccedt‘d in a gieat meusnre from colliisiuii 
between the plaintdV and the (kfendant Hurripershaud, with a 
view to preclude the defeiidunt Shewa Dus from recovering 
money winch lie had advanced on the pledge, and which, had been 
adjudged to him by a previous decree of the Court. It was 
therefore decided, that the value of tiie diamond should be 
realized by public sale in the Court, and that a sum, equal to half 
the value so realized, should be recovered by the plaiutiil'from the 
-defendant iltirripershand ; but it was provided, that the piococds 
of tiic diamond should, in the first instance, be applied to the 
satisfaction of the funner judumeiit, in favour of the defendant 
Shewa Das; the surplus, if any, falling to the plaintiff in part of 
the present claim ; and the remainder being made up to iiira from 
any other assets of the defendant Hurripershaud, 'I'lie costs were 
directed to be paid by the plaintiff and Hun ipershaud jointly. 

On appeal by the two defendauts from the above decision to the 
Provincial Court ofBenarrs, that Court concurred in the admis¬ 
sion of the claimant’s hereditary light to half the value of the 
diamond, but did not concur in the decision passed on the 
case by the City Judge, upholding tiic validity of the ]>Iedge in 
preference to the hereditary claim. On a reference by the 
Provincial Court to its Hindoo law officers, it was ascer¬ 
tained, that under the Hindoo law, the pledge having been given 
without the consent of one of the joint proprietors, was invalid as 
fur as related to that proprietor’s share ia it; and it was moreover 
evident to the Court, that Shewa Das, who was a jeweller in 
lienares, where the diamond in question was well known, must 
have been aware, when he accepted the pledge, that Hurriper¬ 
shaud was not the sole proprietor. It was ])rcsnmahle, therefore, 
that there was.fraud in the transaction. And it being the opinion 
of the Provincial Court, that the claimant was entitled to recover 
half the value of the diamond from the proceeds of the sale, and 
that the remaining half, only, could be appropriated to the satis¬ 
faction of the former decree in favour of Shewa Das; tlie decree of 
the City Judge was amended, and judgment given accordingly by 
the Provincial Court. The costs in the City and Provincial Courts 
were made payable by Shewa Das and Hurripershaud. It was at 
the same time provided, by a clause in the decree, that, if it should 
actually appear that Hurripershaud had paid off, with money 
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1806. raised by pawning the diamond, debts due from the joint estatei 
which fell to himself and the father of the claimant, he might bring 
*** 11 ^* 1 ^“* a separate action against jthe claimant for his share of such debts. 
nathPobee. ^ further appeal by Shewa Das to the Sudder Dewaiiny 

‘ Adawlut (present J. H. Harington and J. Fonibelle), it appeared, 
on the admission of the appellant, that the debt for which the 
diamond was pawned to him by Hurripershaud, was a personal 
debt due from the latter, unconnected with any claims on the 
joint estate; and as the Sudder Dewanny Adawlut was of opinion, 
with the Provincial Court, that the transaction between the parties 
to the pledge could not atfect the respondent’s share in the pro> 
perty of the diamond ; the decree passed by the Provincial Court 
in favour of the claim was coiitirmcd, and the appeal dismissed 
with costs. 


1806. 


Feb. 24tb. 


SIIEO'DEAL RAI, and others (Sons of Prem Rai, deceased), 

Paupers, Appellants, 
versus 

DllUNPUT RAI, Gomnshta, (on the part of the banking-house of 
Tii.iKooii Das and Govind Oas), Respondent. 


CUim by 
tlic fntlier 
of tbe ap- 
pellant!i, 
to recover 
certain 
lands sold 
to the res¬ 
pondent by 
oas of tlic 
claimatit's 
Bun.«, on 
the idea 
that the 
son's act 
was not 
authorized. 
The contru’ 
ry appear¬ 
ing from 
circum¬ 
stantial 
proof, 
jiidement 
giren a- 
gainst the 
claim. 


THIS WMS an action brought by the late Prem Rai, in the Zillah 
Court of Sanin, on the 4ih of March 1802, to recover from t!ie 
pel suns ul whose banking-house Dhnnpnt Rai was Gomashta^ a 
village called Puchtukee Judoo, held on a fric tenure under the 
title of nankur; and also to recover from the defendants the profits 
realized from the village during a period of alleged illegal pos* 
session. The annual produce of tiie village was estimated at 
l,o05 rupees, h appeared, that on the 15tli of KarticFusslee 
year 1198, corresponding with the 6th of November 1790, deeds 
of hye-bil-wnfa, or moitgage and conditional sale, redeemable 
within en^lit months, were e.\ecute(i to the plaintilTon the villages 
in question, for a debt of 2,100 rupees. 'I’lie period expired with¬ 
out the mo;t;;age being redeemed, and the sale in consequence 
became absolute. The deeds were sent to Chiipra by tlie pluintifF, 
in charge of his son Jooba Rai, who, being there arrested fur au 
arrear (if revenue due from other lands, transferred to the defen¬ 
dant the bye~bil‘V}nfa sale, with the deeds and papers connected 
with it, for tlie sum of 2,10o rupees, reserving an option of redeem¬ 
ing the transfer within fifteen days. A written engagement was at 
the same time executed by Jooba Rai, to give tbe defendant pos¬ 
session of the village, if the money advanced were not repaid within 
the time agreed on. Jooba Rai nedther repaid the money 
nor gave possession of the lands; in oonseqiience of which 
the defendant brought an action for possession, under the engage¬ 
ment, and obtained a judgment, on the 19th of September 1793, 
under which he had since held the village. The piainlifT, in the 
present action, sued to recover the village, alleging, that the pur¬ 
pose of his sending the deeds to Chupra in charge of his son Jooba 
Rai, was to obtain an order from the Collector to put him into 
possession of the village ; that the son was not authorized to trans¬ 
fer the deeds, but did it without the plaiutid's kaon ledge or con- 
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tent; th»t he was iiuluoed, by collusion between the defendant 1806. 
and the Collector's Dewan, to enter into the written engagement, ■ 

when arrested for the arrears r which written ensrageinent *1’*= p*^^**'j'*** 
plaintiff asserted to be illegal and of no avail. The defendant ohnnwut 
pleaded,- 1st, that the transaction was peifectly fair, and not wiih- Rai. 
out the sanction of the plaintift'; ‘Jud, that the former judgment 
must bar the present claim. It did not appear, from the record of 
the former trial, that any objections against the judgment had been 
then offered by the present plaintiff on the irround of the written 
ciiga*j;emcnt not having been aiiliiori/ed by him; and as the Zillah 
Judge was of opinion that the foi mor judgment had determined the 
merits of the case, and that it could not be a^ain brought foiward, 
the plaintiff’s claim was dismissed iii tlie Zillah Court, with costs 
rccovcraii'e fiom any property wliicii might hereafter be found in 
It is ]'i('sse.'sion. 

On appeal by the pi liiitlff to the Provincial Court of Patna, that 
Court coufirined the decree of the Zillah Judge, more esu':'cially 
from i:s appearing, that, although tlie transaction between Jooba 
Rai and the respondent took place nearly nine years before the 
present suit was iiisiituted, tin previous .>iteps had been taken by 
the appellant lor setting asnle the engagement then executed by 
bi.s son: fiom which it was inferred, that the transaction took 
place wiili the app»llaiil*s eoncarrenee. 

The nu)>ellaut having ilied iii this interval, was succeeded by his 
sons. wl'O under his ri'jht and interest in tlie cause, pieferred a 
further appeal to t!ie Sndder l>ewaniiy Adawliit (piesent J. H. 
flariiigtoii ami J. Fouil.elie). '1 ins Couit concurred in the opinion, 
that as no objcetioii had been offered on the part of the father 
of tl.e appellants, again.st the former judgment, l»y which posses* 
sion was decreed to the respondent, and no appeal from it had been 
preferred during tlie long period vvInch had elapsed since it was 
passed, it was inferiible. that the transaction, concluded with the 
respondent by Jooba J«:n. resneeting tlie transfer of the hye-bil^ 
wufa put chase, look place with the sanction of his father; and the 
former judgment, founded on that transaction, was held to be 
conclusive against the present claim. 1 he decrees passed against 
the claim, by the Zillah and Provincial Courts, were in consequence 
finally confirmed by the Sudder Dewanny Adawlut, with costs 
recoverable from the appellants, in the event of property being 
found in their possession. 


TOI.. 1. 
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. 180 A. RADriAKrSHEN RAI, and others, Appellants, 

versus 

Marchl7th. RAMMOHUN RAI, Respondent. 

Claim byn THIS was an action brought by Ratnmuhun Rai in the Zillah 
Kumiiiilnr Court of Huogbly. on the i5lii of November 1799, or 2nd of 
for rent of the Bengal year 1206, to recover from Hadhaki.Nhen and 

kged bV others, heirs of the late Raniktshen Rai, the S'lm of 874 rupees, as 
the tenant* rent, for part of 1206, of about 501 bcegas of land at Tarahath, in 
to be lent-pergunnah Govindpoor, of which tlie plaiiUift'was aemindnr. It 
^7^1 *^“j"*was set forth in the plaint, that Rumk'shen liui farmed the inouza 
jj,J,’**f„JJ„dTariiliath from the Bengal year 1193 until his deccU'e, which 
to be’dne happened a short tinie before the date of the action ; that, during 
to the y-e- the peiiod of his farm, lie illegally assumed, as a free tenure, in the 
names of some of his relatives, three portions of land, amniinting 
Clmm 1 * 0 * toceiher to the extent specified in the claim ; that, in the beginning 
rent of the of tlie cuircnt year, the plaintifi' purchased the pergunna m which 
reiMu.iiiU'r the lands are suiialcd, and denianded the lent of them from Ram- 
tbe^am'onnt " hii'li he refused to pay. and of which the defen- 

of assess- daiits also refused payment. 'J’l.e defendants alleged that tlie 
luent to lands were lei:a!|v held i-y them <in a fiee tenure under luk- 
wliicli Hieygrants of deivittur and jnohntter<in, fiom former zemindars, 

them indepeiniently of Kamkisben, 
ceiv«bli*, prior to his decease. The Zillah .liulge deptited an anmeen to the 
under tliL* spot, and it appealed from his report, coiroboraled by evidence, 
rci^uliitt- thiit i|,e lands were subject to tlie payment of rent in 1193, when 
veniniont' fttrt" f*f the late Rainkishcn commenced ; and (hat he alienated 
at the suit the greater part of them from the rental at the commencement of 
of tbe col- his farm, under pretence of a sunund for the superintendant of 
lector. tlig bazee zumeen dvfter (an «)flice formerlv estaidished by govern¬ 
ment fur the iuvesti.:atioii and registry of lukhiraj grants) con¬ 
firming prior grant.* for holding them on a free tenure. Thi.s 
sunnud, as produced in Court liv the defeiul.ints, and alleged by 
them to he genuine, was in favour of Bumki-hen, as head of the 
family, dated the 17th of Februaiy 1787, corrcsoonding with the 
beginning of tbe Bengal year 1193, and pin porting to have been 
given by Mr. Young, the officer superintending the bazee zumeen 
dvfter. But the name of .Mr. Young on this sunnud did not 
appear to correspond with that officer’s signature on other authen¬ 
tic paper.*; and there was an inconsistency in the number of it 
(1183) compared with that of another authentic su»n7/d (1690), 
dated onlv a few rbivs after it, wbicli, considering the small 
number of sunnuds usually issued at the time, was not at all likely 
to have been granted at so great an interval in tbe numerical 
order. The Ziliuli Judge therefore rejeeted tlie document as not 
genuine. It was liis opinion, that there was no title for any of the 
)and.s being held on a free tenure ; and as the rent, for the part of 
the year 1206, to which the claim extended, was, according to the 
avmeevs valuation, 950 rupees; this siirn was declared recover¬ 
able by the plaintiff from the defendants; and judgment was 
given accordinglv in the Zillah Court, with costs against the 
<lcfendaut8; an option being at tbe same time left to them to have 
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another valuation made, if they objected to the rate of the valuation 180^. 
reported by the aumeen. 


On appeal by the defendants from the above decision to the Radlm< 
Provincial Court of Calcutta, that Court concurred in the zillah hiblieu Rwi 
decree, and aflirined it, with costs asrsinst the appellants, and with 
interest on the amount adjudged, to the date of the decree in jjun R#j**”* 
appeal. 

On a further appeal to the J^tidder Dcwanny Adawlut (present 
H. Ccdebrooke and J. H, Harington), the sunnud pioduced by the 
appellants before the Zillah Judge, in support of the allege.l right 
to the lands, being still affirmed by them to be genuine, and to alford 
proof that the lands had been duly granted as lukhiraj ; the Court, 
in ortler to a'certain the fact, obtained from the records of the 
Boaid of Revenue the original documents of the buzea zumeen 
dufter. No trace of the snnnud appeared in this register: and 
the number on the snnnud answered in the register to an entirely 
dillerent snnnud fi.>r other lands. The snnnud in question wag 
therefore finally rejected; and it was pronounced by the .Sudder 
Dewatiny Adawlut, after the inspection of other documents and 
papers produced in the case, tliat there was no proof of any right, 
tinder a competent grant, to hold the lands in que-'^tion exempt 
from revenue. But under the rules contained in section 7 and 
11, of regulation 19, 1790, whicli diiect that the assessiucnt of 
laiifls, c.xcoeding the quantity of 100 be.'g.is. held exempt from the 
payment of revcijiie, under incompetent giants, previously to the 
Jstof December 1790, sliall belong to Government, and be re¬ 
covered, not at the suit of the zemindar, but of ihe. Collector on 
the part of Government, it was the opinion of the Sudder Dew.inny 
Adawlut that the responiieiit could not. maintain liis wh le claim 
to the rent of the lands in qiiesuou. With the e\ception of aliouf 
100 Iroegus, termed the “ Jote of Aliiduii Rai,” and r.deil at the 
rent of 41A rupei s, wliicli wore ascertained, and also admitted by 
the appellants before flie Sudder Dewanny Adawlut, to have been 
always absrsseci till witbin ashoit lime before tlie present suit, it 
appeared clearly to the Court, lliat the remainder of ilu« lands in 
question had been beld exempt from as^cssnieut, by the late Ram- 
hishen, or by persons of his family, under L'rants from zemindars 
of the pergunna, previously to the date specified in the regulation 
«ited; audit was tlicrefoie prononiiced, tlial, tlioiigli they were 
I'csiimable. as having been alicnaied from tlic rental, by incompe¬ 
tent autliority, since 1765. tflie date of tlie Dewanny) the respon¬ 
dent was not the person authori/ed tocbiim the levumc of them. 

The (’ourt, therefore, rejected the claim of the respondent to rent 
for these lands, and only admitted his lialit to 415 rupees, as init 
line, in on the quantity of one hundred baegas, vvliich were 

ascertained not to have been held on a free tenure on or bcfoic the 
1st of December 1790. The decrees of the inferior courts were 


accordingly amended, and Judgment given for the respondent 
recovering this sum from the appellants, with interest from the date 
of the zillah decree. The costs in each of the courts were directed, 
to be paid by the parties respectively- 
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1806. 


May 2ad. 


Claim by 
the res- 
pendent to 
possession 
of lands, as 
having 
been |iiir* 
chased on 
hvracrount 
and with 
her money, 
by the ap¬ 
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which the 
appellant 
denies. 
Judgment 
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pellant’s 
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knowledg¬ 
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fart. 

The vali¬ 
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which a 
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porting that 
it was void, 
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the sub- 
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PUDUM NATH RAI, Appellant, 

V6TSIIS 

RANEE JUDESREE, Respondent. 

THIS was an action bronslit by Ranee Jndesree in the Zillah 
Court of Dinajpore on the Ibth of Idarch 1801, or 5tli of Cheit of 
the Bengal year 1207, to recover from Puduni Naih Uai possession 
of pergunna Aligaon and other lands, the annual produce of which 
was estimated at 2,803 rupees. It was sit forth in the plaint, 
that, on the lands in question being adveitised for puhhe sale in 
Asm 1206, for the recovery of arrears of llie public revenue, the 
plaiiitiii'deputed the defendant, as her agent, to purchase them in 
tier name, having furnished him with money for the purpose; that 
the defendant, however, thought proper to purchase them iu his 
own name, with the plaintiff’s money, and to give himself out as 
the real purchaser, though he was afterwards induced to give the 
plaintiff possession, and to execute an acknowledgment in wiitiinr, 
arimitting that the piiichase was made on her account; that he had 
since, however, illegally deprived her of po<sc.ssioii, which .she 
brought the present action to recover. The defendant alleged 
that the lands w'eie his property, and that he purclo'sed them for 
himself, wiih money borrowed for the |iiirpn.se. lie produced a 
bond, purporting to have been given by him t > a liankcr of whom 
the purchase money was birrowed. No proof was brought iu 
support of it. The plaintiff, on the other hand, produce! two 
documents decisive on the case. The first was, llie wiitten ac- 
kiiowiedgment of the defendant (as stated in tlic plaint), hearing 
date the 22d of Kartic 1206, and acknowledging that he iinrchahed 
tlie laiitis for the plaintiff; thatthey were the plaiiitifl‘'s property; and 
that she was at liberty to have her name substituted in the registry, 
as proprietor, whenever she chose. After the defendant's .signature 
to this paper, there appeared tiie word nnkis, or ticfectivc. Tlie 
defendant uccoidiiigly did not deny the instrument, but denied its 
validity. The account l>e gave of its execution was improbtihle, 
and unsupported by proof, viz. that he had been persuaded to 
execute it, from respect to tlic plaintiff's family, on tlie. veilial 
promise of the p]ainlifl;’’s son, Nubkishen, to indemnify him ; and 
that he therefore wrote on it the word nnhis, to show that no 
authority was to be attached to it. From tlie evidence, however, 
of the sithscrihing witnesses, it appeared that the defendant, at the 
time of executing the paper, dcclaieii it. l<; be binding, as well as 
voluntary on his part; and that the word nakiswus not ob.served 
by them on the paper when they attested it. 'I’he plaintiff indeed 
stated it to have been surrepliiionsly added ; and the Zillah .Judge, 
to whom it was evidrnt that it had been added with an insidious 
intention of invalidating the instrument, held that it was of no 
effect against its validity. The second document, which fully cor¬ 
roborated the former one, and which, independently of it, might 
have been sufficient evidence of the justice of the claim, was a receipt 
of the defendant for the sum of 6,987 rupees, advanced to him by 
the yiluintiff for the purchase of the lauds in question on her 
account. The defendant denied this receipt, but it was fully 
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proved. It being the opinion of the Zilhih Jndge that the de- 1806. 

i'endunt, without any title to the lands in question, had been- 

endeavouring, by an evident fraud, to deprive the plaintiff ol ^auI'Kiii 
them; and that they were the plaintiff’s property under the pur-Ranee* 
chase made on her account at the public sale ; judgment was given Judesrcc. 
for the plaintiff ill the Zillah Court, for the recovery of them, with 
costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provinciiil Court of Monrshedabad, and fiiiHlIy to the Sadder 
Dewanny Adawint fpiesent H. Colcbrooke and J. Fomhelle). those 
Courts respectively roneiiried in the zillah decree, and ennfirined 
it, with costs atrainst the appellant, and with an order that the 
profits realized from the lands by the appellant during the time he 
had been in possession, should be refunded to tlie itspondeat. (a) 


RAJA GRISCIIUND RAI, Appellant, 
vr?'sus 

SUMRIIOOCHUND RAI, Respondent. 


1806. 


May !)tli. 


THIS was an action brought hv Siimbhoochnnd Rai, in the Claim by 
Zdlah Court of Nuddea, on the 2:3d of ALiy 1804, or 12.h of Jc/A d*‘‘respon- 
of the Uengal year 1211, against Griscliuiid Rai, a minor 
giiaroj'iii being joined with him in tin* suit), fi.r ilie recovery off,,r 
4(),8(i8 rupees, as airears of an ammitv. '1 he plaintiff was one of of tiii au- 
tlie younger sons, m d the defendant the second in descent from'""'I’- 
the eldest son of Rajah Kishenchtind. formerly 7.emini:ar of Nnd- 
dea III tliC time of Raja Kishenclitind, the zcniiiiilaree had been the aniiui* 
held A/ios, or iiiioer the innneiliate innnagcnient of the officeis nfty under 
Government, a w>osAflAjVa,or allowancp in consideration of his p:o-1*’'’'**" 
pTietary nuhr, amounting to two lacks of rupees prr annum 
received by the Raja from Gove-nment, in lieu of the profits of his arrears de- 
zemiiidaree. The Raja, hefore his decease, not wishing his estate niainlrd bc- 
to he divided among his family, s-itlcd it on liis eldest son, by aj"? 
will dated in the Rei gal year il87, with the condition that 
anniiiiii's should be paid to the younger sons for tlieir siiopoi t, tbe claim, 
out of the 7//osAo/itro, or allowance made hv G.jveMHncnt to the Pimctiml 
proprietitr. The eldest son, on the zemindar’s death, succeeded 
accordii gly to the estate, as sole proprietor. T he amount of the |,g 

plaintiff’s aniiiiitv under the will (payable by monthly inslalmenls). rnfo'iccd 
was originally 1.0.000 rupees, but on the occasion of a icductinn *" •"t"re 
being made by Govemment in the prcprietoi’s allowance, whicli* 
Was higher than the usual proportion, had hem settled, with the 
pluintiiTs acquiescence, at 12,000 rupees. The father of the defen¬ 
dant (or grandson of Kishenchiiiid), who succeeded on the decease 
of the eldest son, entered into engagements w’ith Govei iiinent for the 
revenues of the estate, and took it into his own management, with- 


(fll The artilire prartiswl by tbe ilcfemlant fanil appellant,) wbo priv.itely 
aildcil to bis siKnatiirc a short cleclaratiuii of tbe invalidity of the dnriiiiient, did 
not avail nfraiiist the evidenre of bis acknowlcd^iucnt. His signature to the 
document was taken, by nil tlic Courts, in the sense in whicli it was understood l>y 
the other parly and witnesses, aod in which be gave it to be uiidersluod, at the 
time of hU a^iug it. 
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1806. out reference to the consent or concurrence of the annuitants. The 
_'T p . estate had now devolved on the defendant; but it had by degrees 
cliund Rai *’onsiderably declined in value, in the hands of his father, and 
t>-Sum* ' since his own succession; many of the lands having been sold 
bhoochaud for arre.irs of revenue- In the piesent ai tion, the plaintiii* stated, 
Ksi. t|]at in a former suit against ilie defendanrs father, he had reco¬ 
vered arrears of the annuitv in question up to the beginniiiir of 
Srawini 1*307, from which nine to the end lA Bysnkh 1211, a peiiod 
of three yeais and nine months, there was due fr.»m the defendant, 
as proprietor of the zeinind.tree, the sum of 45,000 rupees; of which 
the plaintiH' had received only 4,19’i rupees; leaiiiiir the amount 
demanded, due from the defendant. The d(‘feiid.int did not ques¬ 
tion the conditions of Raja Ki.shenehnnd's will, hut pleaded, that 
the plaintiO’s antiiiity was lixed at 12,000 rupees, when the 
zemindaree was entire and productive; that now, in consequence 
of the large portion of lands whie.h had been sold for ai rears, there 
were no assets to pav so lari^e an annuity; and that it uui>ht to be 
reduced in proportion to the decay of the estate. The defendant 
also aileirt'd, that, of the sum neniaiid- d bv ilic plaint iF as arrears, 
12,250 inpees liad been paid to him. 'riii.', however, was denied 
by the plainnfi'; and the ite/end int ad lnceil no proof of it. From 
the record of the foim. r cause, respectin*: arrears of the annuity in 
question, decided in the Ziiidh, on ihe Gili of April 1801, and aiter- 
xvards conti:nied in anneal by the Iboviiici.il Court of Calcutta 
ami by the Sndder Dewanny Adawint. u apneared, ih.it the plea 
now offered by the defendant, with resp-ct to a reduction of the 
annuity in prop'ortioii to the decrease of the est.ite, had lieen tlien 
offered, ami reject d by the several courts; the grounds for whose 
decision were, tliat. as tiie father of the present (lef'eniiant. instead 
of continuing the estate under the manairernent of the officers of 
Government, and of reccivinsc the moihnhirn, which was tlie fund 
expressly destined hv the will of Kishenchnml for the payment of 
the annu'ties, ami which, under the option given to proprietors of 
estates, mi.rht. at tlie rate ultimately fixed, have been continued 
uniiiminisin d to tliis day, chose, wiiliout tlie piivity and concur¬ 
rence of the annuitants, to take the estate into his own manaeeinerit, 
it was not just that the annuitants, who woulil not have participated 
in any eventual profit accruing from the measure, should tie liable to 
suffer hy any contingent loss; that, thrreiore. the circumstance of 
the estate havintr decreased in value, fioin mismanagement on the 
part of the proprietor, ought not be allowed to affect the amount 
of the annuities; and that the payment of the whole amount of 
them (under the condition with which the estate was settled on 
the elder branch of the family), was dcmamiable hy the amiuitants. 

In the present case, therefore, the Zillah Jui)u;e observed, that there 
could be no question respecting the plaintiff's right to tlie whole 
of his annuity, and that the only point to b^* decided, was the 
exact balance of arreais remaining to be paid. Ami as, with 
the exception of the sum of 4,102 which the plaintiff ad- 

mitterl having received, no other were proved by the 

defendant, it was determined, tltal^ ^ balance demanded was 
recoverable by the pl.Vintiff, and judgment w.is accordingly given 
in his favour in the Zillah Court with costs against the defendant. 
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On appeal by the (lefonrhint from the above decision to the 1®®®* 
Provincial Conn of Cuicntta, and afterwards to the Siidder De- 
wanny Adawlnt (present 11. Colubrooke and J. Foinbelie), those Gris- 
Courts respectivelv concurred in the zillah decree, and confirmed 
it, with costs aL:ainst the appellant, and interest on the amount |,i,oocUand 
adjudged. Andes the respondent’s ri^iii to the annuity, for life, Kai. 
bad been adjitdred to liiin l)y two decisions; and the appellant, 
in the present case, appeared to have appealed from the decision 
of the Ziliah roiiit merely to prutiuct the period of payment: it 
was further ordered bv tlie Siiddur Dewanny Adawlut, that the 
Zillah Jiid^e, in c iiryinj: the decree into execution, should cause 
tlie arrears lobe paid lo the iC'pondent up to the present date; 
and that lie should [if necessary) enforce its punctual payment in 
future by sale of tlic appeliunrs lands. 


RANEE BIIUWANI DIP.RH, and RANEE IVIAHAMAYA 
1)1 UEH, Appellants, 
versus 

RANEE SOORUJ-AIUNEE, Re.spondent. 


180(i. 


Mny I2tlu 


THIS was »n a-lion brought bv Bhiiwani Dibeh and Mahamaya Claim by 
Pilieli in the Zi lali Court (‘f l{rij>linhy, on the 16th of August 
1799, or 2n(l oi JJliadou of tlie Ueinral year 1206, against Ranee 31 ““ 
Soornj Mnnee, for the possession and /emindarce right of a ana share of an 
of pergnnna Lnsknrpoic, together with a separate portion estate, 
ids denominated 'I'liruf Gojialpore. The annual produce 
lole was estimated at .'i0,842 rupees. '1 he parties were allied *j|[|jV(hrc( 


share 
of land 
the wl 


thirds 

»hare 


® 1*IJ J ^ *cl 

by marriage in the same family, as shown in the ‘following sketch: to them, in 

ANOOP NARAFN, 

Zemindar 0 / Lll^klIrnoul^ left four sons. v®" 

___ ceased hus¬ 
bands ; and 


ist, 

Nurindiir Narnen, 
siiercctk'd to a 
quarter, niiLoneiit* 
cd, by consent of 
his brothers, to r>.j 
anas. 


.3il, 

Roopinilnr Naraen, 
3.^ anas, ditto— 
died in 1180, with¬ 
out issue. 


r~ 

tst. 

Lurk hi Naraen, 
husband of plaintiff, 
Bhiisrani Dibeii, di¬ 
ed in 1185. 


2 . 1 , 

Modi. Naraen, 
siiececded to a 
quarter, red need 
to 31 amis—died 
in 1175, learinjf 
four sous, via. 

-A_ 

2d, 3d, 

Mnhindnr Narnen, Riibindiir Naraen, 
husband of plaintiff, died in 1203, at 
Mahamava Dibcb, Biudrabuii. 
died in 1188. 


_ tliereiniun- 

Pran Naraen, 

«!»««• claim dis- 
missed. 
Members 
of a Hindoo 
family, en- 
> tried, as 

4tb, heirs, to 

Rajiiidiir Naraen, shares of 
husband of defen- (he family 
daiit, adopted by estate, of 
Roopiiidiir, aud n’hich 


succeeded to his shares, 

34- anas. ^ however. 

The 3.J ana share of the /.emindaree, claimed by the plaintins, during 
was the divisi.in which hurl formed the e.state of \1odli Naraen. sixteen 
They claimed it in ritrht of their hu.sbands, and of Rubindur Naraen, 
their husband’s brother; these three persons being stated by the 
plaintiffs to have been thd joint successors to the estate of Mudh separate 
Naraen; as his fourth 80 n,''R!ijindtir, was excluded from a share in possession, 
the succession, having been adopted by his uncle Roopindur, whose 
estate he inherited. The plaintiffs affirmed, that several of the„g,aiu. 
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1806. sharers in the zemindaree (among: whom were the late proprietors 

- of the share in question), had kept their shares joint and undivided, 

virfsof'T managremeui l)eintr entrusted to some one person of them,; and 
{!j',']|,p°u„I,*that 10^ anas of the zemindaree (cbnsisting of 3^ anas, the share of 
cler the f;c- F*ran N.inieii; iU, the share in question ; and 3^, the share of 
MPiiil roil- Rajindur, iii right of his uncle, who adopted him), were managed 
troiil , 111(1 imsbands of the plaintiifs successively, until the periods of 

their decease; that the m mugemeiit then di!\olved on ituliindnr 
other ufiiu;-^araen ; and that,'soon afterwards, in 1189. l*ran Nuia n with- 
sharers, (ii diew his share, so that there remained in the hands of lluliindur 
inoiiiher (if jvj.jraen only 7 anas, consistina: of the share in question, and the 
*',^j share of Itajindur; that Rubindiir Naraen, while holding these 7 
cila |>r(iri. Hiias as manager, went on a pilgiima<;e to Bindrabuii in 1202, 
siiiii ill land accompanied by llajindiir, and died therein the following year; 
fortluir Raimdiir, on his decease, uiululv took possession of the 

not (leliiir- ^ aoas, a«'d, on the domaiul of the plaintiffs, refused to give up 
red from to tiiein the share In which they weie entitled. That part of the 
rlaitnins' claim of the plaintiii's which related to Turuf Gopalpoor, was 
of**iiiw'**" preferied hy them on the cruiind that the Turiif had hceii purchased 
shares Hubiiidiir ,\uriU‘ii. while manager of the 7 anas, with money 

it not »p< beluiigitig to the plaiiitiHV '1 he defendunr wholly deiiic'd the 
pearing that clidiii of the plaintiffs. She alleged, first, that the pretended pur- 
they ever l oruf (Jopaipwor with the plaintiffs inonev, was un- 

ui relia- foiimied ; second, tli.it the plaintiffs., fiom the time of the decease 
((•lidi their of ti.eir husbands to tlie. death of Hubindur Naraen at Bindrabiin, 
right as iievoi held any sliare of the estate, bnt merely leceivcd a settled 
shareis. provision : third, that when I’ran Naraen witlulrcw his share from 
the joint estate in I i SO, the plaintiffs were called tijinn as sharers in 
the estate, for their portion of the expense incurred on the occasion, 
but refused tocontiibiite towards defraying it. deciaiing themselves 
to have relinquished ail concern with the estate, as sharers, and 
merely to desire a maintenance fioni it as members of the family; 
fouith, that Rubindiir Naraen, when on the way towards Bindrabiin, 
made a vcibal gift of the share in question, and of Turuf Gopal¬ 
poor, the whole being his own propeity, to llajindur, the husband 
of the defendant, who went with him on the pilgrimage, and after¬ 
wards cunfirnicd the gift by a wiiiten deed, uhout two months 
before be died. 1 be deed of gift set up l>y the defendant, bearing 
date the 21st of Cheyt 1203, was produced in Court. 'I he subscrib¬ 
ing witncs.ses, on account of the distance of their residence, were 
not summoned for examination; hut us several witnesses for the 


defendant deposed to their having heard Rubindur Naraen signify 
his intention of making the gift cont.iined in it; and as the deed, 
besides having the usual seal of the enzee of the district (the 
regular oflicer for attesting deeds), bore three English signatures; 
the Zillali Judge bedieved the decu to be a genuine instrument, and 
admitted it in evidence for the defendant. As it did not appear 
that the plaintiffs had within twelve years, possessed or claimed 
shares of the zemindaree ; and as the Ziiiaii Judge was of opinion, 
that, by the deed of gift, Hubindur Naraen had transferred to the 
husband of the defendant the proprietary right of thedisputed share 
of the /emindaree, and of the Turuf Gopalpore ; it was pronounced, 
that the claim of the plaintiffs could not be maintained, and. 
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judp^fnent Wh’S accordingly given against them in the Zillah Court, 1806* 

with costs; provision being at the same lime made for their conti-- 

nuiniT to receive a maintenance from the estate, us menibeis of tlie ^ 

* lUi wiini 

appeal by the plaintiiTs from the above decision to the 
Provincial Court of Mourshedaba<l, that Court conciirivd ui the .vui 
zillah decree, and confirmed it with costs against the iii>|ii>ilanis. iJiDvu, 

On a further appeal to the Sudder Dewanuy Adawlut (pivseiit 
3. H. Harincton and .1. Fombelie), this Court md not concur iu 
above decisions. With respect to tliat part of tlu; da m of tho 
appellants, which related to Turiif Gopalpore, as ha ing hcpii 
purchased with their'money by Kubindur Naiaen. tljc Court aiiowi-d 
that tfiere was no proof of the fact, and that it could not be ad¬ 
mitted. But with respect to the zemindarce, it appeared to the 
Court that the 3^ ana share which had formed the (s ale of Modh 
Niiraen, devolved, at his death, on liis three elder sons, in equal 
shares, the fourth son being excluded from a share in the succes¬ 
sion, as having been adopted by his uncle, and having succeeded 
to his estate; and the Court considered the appellants (the wi¬ 
dow’s of the first and second sons) to be the persons entitled to 
succeed to the shares of tlieir husbands respectively, though not 
to the siiare of lliibiiidur Naraen, their husband's brother, who 
died long after their husbands, and to whose property they could 
have no title. The only question appeared to the Court to be, 
whether the appellants had relinquished their right to the shares 
of ihHr hiisbanils. It had been admitted by the respondent. ir> 
her answer in the Ziliuli Court, that, in 1189, when Pran Naraen 
senarated his share of the estate from the rest, the appellants were 
proprietois of the sliai'tsof their liiishands; and it was alleged 
by the I'espoii'lent, that the appellunts, when called upon on that 
occasion for tlicir proportion of the joint expense, relinquished 
their shares, on condition of receiving a maiiiti nance. This, how¬ 
ever, was (lenU'd hy the -appcll mis, and the respondent produced 
no proof of her assertion. Tiiu oirctimstance of tlie appellants 
hating received the pioliis of certain l.inds forming part of the 
estate, instead of an uniiiial dividend on a settlement of accounts 
with the manager, appeared to have been in conformity with tlie 
custom of the family, and was not considered to demonstrate any 
relinquishment of tlieir title as sharers, in favour of the manager, 
iiiibindiir Naiaen. Indeed it was evident that the manager had 
exercised the same controiil with respect to the share of R.tjiiuiur, 
as with respect to those wliii li had belonged to tlie hnsbaiuls of 
the appelliiiits; yet it was not pretended that he had any ii^iit of 
pioperty in Rajindui’s share. It appearing therefore to the ('oiirf, 
that the appellants never relinquished tlieir title to the siiarrs of 
their husbands, ami jyere ail along actual proprietors of those 
shares, it w.is pronounced that the manager, IlubinHur Naraen, 
could have had no legal power to alienate them, by gift, or in ,'iny 
other manner. The deed of gift produced by the resnondent in 
the Zillah Court, stated to have been executed hy Rubiiidnr, and 
under which a judgment was given in the Zillah Court against the 
claim of the appellants, was considered by the Sudder Dewanny 
Adawlut, from suspicious circumstances which appeared respecting 

VOL. I. T 


family 

On 
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1806. it, to be inadmissible on the evidence yet adduced in support o# 

-it, and the Court observed, that, in the event of the deed beiftg 

Riince proved by further evidence, whether that of the attesting witnesMS, 
n-i" or of the cazee before whom it was executed, it would only entitle 
Ranee*" respondent to the share of Rubindur, in preference to the 
MHhamaya of that person, and that it could not in any degree affect the 
Dibeh, i;. shares of the appellants, derived from their husbands, of which 
Ranee Rubindur was not held to have been proprietor. Previously, how- 
mumle.' 1° « judgment being passed on the case, the Court, at the 

d( Sirc of the respondent, made a reference to their Hindoo law 
olheers, and, after staling to them the circumstances of tlie 
(viz. that lluhindiir Naraen, a sharer in the zemindaree, for a pcf*® 
of 16 vears, had the sole management of a considerable part of the 
zemindaree, including the sliares of the husbands of the appellants, 
during which time the appellants, as had been customary with other 
sharers in the estate, were in possession of lands allotted for their 
expences, without demanding the specific shares of their husbands, 
or an account of the specific profits of those shares; which, 
moreover, were registered in the name of the manatfer; but i 8 
right to which was not proved to have been ever relinquished by 
them;) the law officers were asked, whether the citcumsiance of 
the appellants having siiflered the claim to remain unagitated for 
solotiga time, involved, under the Hindoo law, a forteiiure of 
their title to shares in the joint estate ? Toe answer to this refer¬ 
ence was, that “ as the appellants did not separate themselves from 
the managing sharer, or consent to relinquish the shares of their 
husbands, tlie title to the shares has not lapsed. Though a person 
have possession of his kinsman’s share of an estate for sixteen 
years, the kinsman’s right does not cease on that account. Ii t e 
appellants claim possession of their husbands shares, the claim is 
good.” The decrees of the Zillah and Provincial Courts were 
accordingly reversed, in part, by the Sudder Uewanny Adawlut; 
and of the 3^ ana division, formerly the estate of Modh Naraen, 
two-thirds, as the portion of his two elder sons, the husbands ot 
the appellants, were adjudged to tbe appellants, in nsjlit of t eit 
husbands. The Court dismissed their claim to the remaining 
third, which, it was observed, would be the property of the res¬ 
pondent under Ruhindur's deed of gift in her husbaml’s favour, m 
the event of that deed being hereafter proved; or, if it were not 
proved, would be divisible among Rnbindur’s heirs. The dismissal 
of one-third of the claim of the appellants, subjected them to a 
proportional payment of costs in each of the Courts; but it ap¬ 
pearing that the appellants had been dispossessed, during the 
years 1211 and 1212, of certain private lands, of which the profits 
in those years, realized by the respondent’s husband were equal 
to the proportion of costs for which the appellants were respon¬ 
sible, it was directed by the Sudder Dewanny Adawlut, that the 
respondents, instead of accounting for those profits, should pay 
■the whole costs iu each of the Courts. 
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DYARAM, Appellant, 


versus 


BHOBINDUR NARAEN and BUNCHANUND DAS, 

Respondents. 


June 9ib. 


THIS was an action brouglit by Dyaram, in the Zillah Court of Claim of 
Mymunsing, on the 25th of June 1797, or 14tli of AsarA of the‘he appel- 
Ben^al year 1204, to recover from Bhobindiir Naraeii and Bun-!"."* l*^**** 
chanand Das, the talookdary right of Tiirufs Khitnlbauty 
Duryjhompna, the jumma of whii-h was stated to be 2,086 rupees, certain 
These lands were situated in pergunnidi Pokhurya, which was iH'uis in the 
sold at auction in the Bengal year 1200, on account of arrears ‘luc 
from the former zemindar, and was purchased by the defendants. 

The defendants shortly afterwards turned out the plaintiff*, and not proved, 
gave a lease of the lands to another person. The plaintiff*claimed ""d dia- 
the right of holding them as a talook, at a fixed jumma, alleging 
that his father, under whom he claimed, purchased the proprie- 
tary of the lands, and that the late zemindar had acknowledged right to 
that right. The defendants denied that any such purchase had hold the 
been made, or that the plaintiff*had any title to hold the lands at*""'**"®* 
all. From several of the zemindaree papers, it appeared, that the,y*J^p* 4 **^r 
lands had been long held on lease by the plaintiff’s family; anditereditnry 
three wiitings of the late zemindar were produced in evidence by 
the plaintiff', dated about five years prior to the sale of the pergun- 
nah, and containing orders from the zemindar to certain of thcof t}|p p^.^. 
zemindaree officers, that the,;u»imn of the lands in question should gnnnah, 
nut be raised, and alluding, at the same time, to an intended sepa-i'oltnntint 
ration of them from the estate, as the talnok of the 
father. From these it was inferred by the Zillab Judge, that the * 
late zemindar had relinquished to the plaintiff's father the talook- 
daiy right of the lands; and as the defendants, the present zemin¬ 
dars, were entitled to no more than the rights of the former one,, 
it was considered that the defendants could not preclude the plain¬ 
tiff from holding the lands as his talook. Judgment was therefore 
given in favour of the plaintiff in the Ziliah Court, with costs, 
against the defendants. 

On appeal by the defendants (the zemindars), from the abore^ 
decision to the Provincial Court of Dacca, that Court did not 
concur in it, for the reasons which follow: from the evidence of 
the witnesses who proved the signature of the late zemindar to 
the letters on which the Ziliah Judge grounded his decision in 
favour of the rlaimant, and who stajted themselves to have been 
acquainted with the circumstances under which those letters were • 
written, it did not appear that they were written in consequence of 
the claimant’s talookdary riirht being ascertained, but that they 
were given on representations made by the claimant, which the 
zemindar might afterwards have found to be incorrect, and have 
objected to the measures grounded upon them being carried into 
effect. And os it did not appear that any steps had been taken 
respecting the separation of the lands, or the registry of them as 
the talook of the claimant’s father, the Provincial Court did not 
consider that these letters could afford any legal proof of the. 
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Dyaram, v. 
Blniliiiidur 
Nnraen and 
B'lnrha* 
,nttud Das. 


alleged talouk4ary right. Evidence adduced by the claimant as 
to the alleged purchase of his father, did not prove the fact; and 
there was no trace of the lands being the talook of the claimant, 
or his father, in any of the zemindaree papers. On the contrary, 
it appeared from authentic records in the office of the Caiioongo, 
that I he lands were there registered as having been all along the 
nij-talook, or piivate lauds of the former zemindar. The Piovin- 
cial Court, therefore, considering the l.inds to be the property 
of the present zemindars, under their purchase of the estate, over¬ 
ruled the opinion held by the Zdlah Judge respecting the talook- 
dary riaht of the claimant. As it appeared, however, from the 
zemindaree papers which mentioned the hinds to have been always 
held by tbe phiintifF and his father, that they held them as a 
viouroosy-ijareh, OT hereditary farm or leasehold, which was also 
proved by other eiidence, it was considered by the Court, that 
the claimant was entitled to occupy the lands at the usual nte of 
rent for sim lar tenures in the pergiinnah, and that the zemindars 
wete not jiistifed in turning hint out- Judgment was there¬ 
fore given by the Provincial Court, reversing the decree passed 
by the Zillah Judge in favour of (he a'leged talookdary right, and 
directing, that, if the claimant should agree to pay the customary 
rent of tlse perguiuiali, for the lands, as an hereditary ijareh tenure, 
a setileriient should be made with him by the zemindars. The 
costs were made payable by the parlies respeciively. 

Oyaram, being dissaiistied with the. above decree, appealed 
from it to the Siiddcr Dewanny Adawlut (present J. H. Harington 
and J Fombellei; but this Court concurred in the decision, and 
coiiHimed it, with cosis against the appellant. In the event of the 
respondents refusing to make a fair settlement for the lanos with 
the appellant, he was diiected to sue them fur possession and 
damages, (a) 

{n) A taiook, and a rnwronsy ijareh, though both Iiereditary, differ in some 
importniit poinla. 'llie former ilriiominntion iucliides tenures of various de¬ 
scriptions, sonic of whirli vest the tHlookdsr with a full right of property, and 
entitle him, under the rules for the permanent settlement of the land revenue, 
to become independent of the zemindar, throiiKh whom he formerly paid his 
rent, and to pay his fixed assessment direrily to Goveriimeiit. Oilier talonks are 
dependent on the zeiiiiiidaree from the lands of whicli they are formed, but arc 
aeenred, by sitecial provisions from undue exactions of rent. Tlie potta, or 
lease, for a mouroniiy ijareh, does not specifically convey more than an heredi¬ 
tary right of occiipancy. If it he not ulimraree, or entitling the tenant to hold 
at a fixed rent, the amount of the aniiiial rent payable to the zemindar is varia¬ 
ble, and, when not settled by iiiiitiial agreement, is determiiialile only by the 
indefinite standard of the “ customary rate of the pergiinnah,*' that is, the rent 
paid by similar tenures in the same pergunuab. 
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BIRJKISHWOR, and others, Appellants, 
SUMBHOOCHUNU RAI, Respondent. 


] 806 i 

June 13th. 


THI^ was an action broiifrht by Birjkisbwor and others, in the Claim by 
Ziil.ib C«>«rt of Myniunsiiiff, on the 30 th of April 1794, or*20th of joint le- 
Phngun «.f the Bengal year 1201, to recover from Kishenchund 
(father of Sonilihoochund Rui), the sum of 2,373 rupees, as balance 
of ariears of rent due on the inoiizas Kali Bujaei, &c. twelve in balance of 
number, f r the Bengal years 1198, 1199 and 1200. These mouzas™®* aOeg- 
ViTe held by the Oefei.ciant, and were situated in an eight *** 

diiisioii of pemunna Alapsing, of which the plaintid's were aemin-tl,,. 
<!ar8. 'Ihe pUiintitis claimed the amount of arrears in question, latter, on 
computing the annual rent, due to them from the defendant, at"ccooiitof 
l,/i52 tupet 8. '1 he defendant pleaded that {hejumma, for the years 
specified ill the plaint was no mote than 315 rupees, which he [gg 
st-iteii to be the proper annual assessment for those years, in pro-they were 
portion to the jtimma payable on an entire talook consisting of*t“t«d *® 
twciiiy-hve uiouzas, of which these formed apait. The defendant ^ 

fill liter alleued, that he had paid the full amount, if not more than r^te. The 
was due fr(>m him: and that, in strictness, the jumma ought not to lands of the 
have been l-et'it paid to tlie piaintilFs, as the dcfenilant possessed an*"l®°kdar 
herediiaiy tight of properly in the lands, which entitled h'™ 
hold tlicm separate from the zeinindaiee of O’e plaiutifTs. It ap-from the 
penring to ilie Ziliah Jiidt.re that the defendant was, as he slated,zeminds- 
eiiiitleii to separation, a reference was made to the Collector of the'‘‘^^» j"^8* 
district to adjust ilie jumma payable on tlie lands as a separated ”," 11 * 11 ^*** 
talook; and the Collector having reported the^umma to be 825,ephrHiioD, 
rupees per nnwi/m, the Zillah Judge considered the phiintifis en-and lor the 
titled to receive rent at that rale from the defendant for the years^ 
in qiiesiion: and, a calculation having been made accordingly, 
and endit given for the sums received. 1.881 rupees were awarded to the rate 
to the pUiiiitiff, as balance of arrears up to the end of 1201. Anof'revenue 
order was at the same time parsed, thaithe lands of the defendant 
should be separated from the zemindaree of the plainiiifs. TheJ{J°g B^es- 
costs were made payable by the parties respectively. ,ed oa 

On appeal by the zemindars to the Pruvincial Court of Dacca, them, 
that Court did not consider the adjustment of jumma, reported by 
the Collector, to be conclusive, as it did not appear to the Couit on 
what grounds that adjii.stment hud been made, and itdid not agree 
with any dc enment piodiiced in the case. From papers before the 
Court, relatint; to the entire talook consisting of twenty-five mouzas, 
itappeared that the proportion of annual rent payable on thetwelve 
mouzas in question, for the three years specified in the claim, was 
476 rupees; at which rate, the zemindars were entitled, for the 
three years, to only 1,428 rupees. The talookdar, it appeared, 
had paid 1,580 rupees; so that there was an excess in his payments 
of 152 rupees. The Provincial Court observed, that the Zillah 
Judge had incorrectly included in his decree the jumma of 1201, 
which year was not specitied in the plaint; and that the separation 
of the talook, which had not been specidcally sued for, could not 
be included in the present judgment. The talookdar was informed 
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1806. that he might sue in another action for the separation of his talook, 

- and for the refund of the sum overpaid bv him. The costs in tha 

were made payable by the parties respectively. 
w.^Siun'*™* The zemindars preferred a further appeal to the Siidder De- 
biioocbund wanny Adawlut (present H. Colebrooke and J. Fombeile). As it 
clearly appeared to this Court, on investigating the case, that the 
respondent possessed a right of property in the lands, which 
entitled him to have them separated from the zemindaree of tha 
appellants; and as from the respondent having brought that point 
under the notice of the Ziliah Judge, though it did not actually 
form a part of the original claim, the Couit did not consider it 
irregular to order the separation in the present suit; an order was 
given by the Court that it should be now carried into effect. And 
as the talook had of course been separable from the beginning, it 
was directed, that the arrears of past years should be settled ac< 
cording to the amount of revenue which might be assessed on the 
talook at the intended separation, in the manner prescribed by the 
regulations. In the mean time, as it did not appear to the Court 
that any certain conclusion could be drawn from the documents 
before it, respecting the amount of the proper jumma ; and as the 
calculation formed in the Collector’s office probably came nearest 
to an equitable apportionment; it was provided, that, until the final 
assessment should take place, a provisional adjustment of past 
accounts between the parties, should be made at the. rate of jumma 
reported by the Collector to the Zilluh Judge. In conformity with 
this arransrement, the decrees of the ('ourts below were amended, 
and final judgment passed. The costs in the Sudder Dewaiiny 
Adawlut were made payable by the parlies respectively, (a) 

fa) As the talookdftr was cntiilerl, arrnrding to the judgment of all the 
Courts, to separation of liis l:i ids as an iiidopendant talook, the zemindar could 
have a right only to such revt- niie from tlie talookd.-ir as he might he considered 
to have paid to Government o his account, antecedently to the separation; in 
other words, the zemindar sin ild i>e placed in the same situation in wliich he 
would have stood, had the sepiiratiori already taken effect. The Court, on this 
principle, provided for the final adjustment of the accounts of revenue helween 
the parties, at the same rate at which the future revenue to be paid by the U> 
looLdar to Government might be fixed. 
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RANEE JUGDESREE, Appellant, 180S. 

veryus '— 

POORUNCHUND SRIMAL, Respondent. June i7tb. 

THIS was an action brought by Pooruncbund Srimal, in the Clnim to 
Zillah Court of Kungpore, on the 20th of February 1801, to "" «****»» 
recover from the late Girdhur Lai Rai, an estate consisting written* en- 
" eight anas pergunna Deriperee," and sundry mouzas or villages, gagement 
The annual produce was 5,050 rupees, and the assessment ex* for the 
tremely low. It appeared that this estate had been purchased in 
the name of the defendant, from the former proprietois (relations"® 
of Ranee Jugdesree), for the sum of 1,101 rupees, which money of repay- 
was advanced by theplaintilF, and anengagement'in writing, in the meiuofa 
form of a conditional sale, was executed by the defendant on the 
Bengal dale corresponding with the 24ih of September 1799, to the * 

following effect;—“ I engage to repay you lire sum of 1,101 rupees, day. Con- 
with interest, on or before the 2nd of December next. In default airued, 
of payment, the lands shall be made over to you in lieu of the 
amount.” Fourteen months had now elapsed since the period of 
this engagement expired. The plaintiff stated that the money had actual sale 
not been repaid ; and claimed possession of the estate in conformity of ihe estate 
with the conditions of the engagement. The defendant refused to 
surrender the estate, pleading, 1st, that the engagement was JJJlj" 
merely given as a security for the repayment of the amount, and secnriiy 
that it was never intended that the estate should be actually for the 
transferred : 2nd, that 601 rupees had been repaid. It appeared 
to the Zillah Judge, that the letter of the engagement must be j 
considered binding on the defendant; and as the defendant admit* estate being 
ted that the whole amount had not been repaid, and consequently retained 
that the terms of the engagement had not been fulfilled, it was repay- 
pronounced, that the estate was forfeited to the plaiiitifi’; and it 
was accordingly adjudged 10 him in the Zillah Court, with costs Ldinterest 
against the defendant. of tbe loan. 

On appeal by the defendant (Girdhur Lai) from tbe above "P" 
derision, to the Provincial Court of Moorshedabad, that Court 
concurred in it, and afHrmed it, with costs against the appellant. 

The Provincial Court did not take evidence respecting the alleged 
payment of 601 rupees, observing, that even were it proved, judg- 
ineiit must be given against the appellant. The appellant, however, 
was left at liberty to sue in a separate action, if he thought Bt, for 
the refund of the amount. 

In this interval Girdhur Lai died ; and a further appeal was 
preferred to the Sudder Dewanny Adawlut (present H. Colebrooke 
and J. H. Harington), by Ranee Jugdesree, who appeared to have 
been the real purchaser of the estate, and party to the engagement, 
under the name of the deceased. The Sudder Dewanny Adawlut, 
on considering the circumstances of the case, did not concur in the 
above decisions. Of two receipts produced by the late appellant 
in support of the alleged payment, one appeared to be dated after 
the expiration of the period of the engagement; and as the 
acceptance of partial payment by tbe respondent after tbe period 
specified for the conditional sale, would, if proved, have been 
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1806. sufficient ground for concluding that a sale was not intended, 

' witnesses on the part of the appellant were examined by order of 

the Court, as to the fact of the payment of tlie money. Tl»e 
cl’ptmrun- evidence obtained, however, was not conclusive; though, on the 
chund whole, there appeared a presumption in favour of some p<iymeiit 

Srimal. having been made. It was clear, that, after the expiration of the 

period specified in the engagement for the conditional sale taking 
efieet, the appellant remained in possession of the estate upwards 
of a year, before any claim to it was made by the respondent; and 
this circumstance was considered by the Court to be a strong ground 
for presuming, either that something must have occurred to void 
the penalty of the engagement, or that (as alleged by the appellant) 
it had not been in the contemplation of the parties that the estate 
should be actually transferred. The amount of the engagement, 
though it was the price for which the estate was sold by the former 
proprietors to Uanee Jugdesree, a near relation, appeared to be a 
very inadequate price for an estate of the value of that in dispute, 
if sold to a stranger, like the respondent; and this also favoured 
the inference that the actual transfer of the estate had not been 
intended. Under the circumstances of the case, the Court did not 
consider it proper to confirm the transfer of the estate to the 
respondent for the inadequate price .specified in the engagement; 
and judged it equitable, that tite appellant should be relieved from 
the letter of the engagement, and be allowed to retain her estate, 
on condition of paying to the respondent, w’ithin four months, the 
full amount of the piincipal and inteiest of the debt for which the 
engagement was executed. The decrees of tlie Zitlah and Provin* 
cial Courts were accordingly reversed, and final judgment given, 
as above, by the Sudder Dewnnny Adawlnt. The cosis in each of 
the Courts were made payable by the parlies respectively, (a) 

^a) The Courts were satisfied, that the original intention of the parties was 
not the sale of the estate, but the security of the Inan. The real purchaser. 
Ranee Jngdesree, wlio was allied to the former priiprietora, bad bought the 
estate for a low price, and the purchase money was -borrowed from the respon- 
dent, on the security of tlie engagement which formed the subject of the suit. 
But it was evidently not in contemplation to traiifer the estate, at the same 
inadequate prirp, to the respondent, who was a stranger to the family of the 
former proprietors. In addition to this consideration, the inadequacy of price 
weighed with the Court in relieving the appellant from the transfer of the estatu 
under the letter of the engagement. 
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BUNCHANUND, Appellant, 

versus 

flURGOPAL BHADERY and NUNDGOPAL BHADERY, 

Respondents. 


July 2lBt. 


THIS was an action brought by Bunrhaniind in the Zillah Court Claim bya 
•of Mymunsing, on the 6ih of Deceiiilier 1801), or 23d of Aghun of . 

the Bengal year 1207, to recover from Hiiruiopai aud Nundgopal 
the Slim of 4,515 rupees, as arrears of rent due on the viliaues lor (la- * 
Mudaijanee, &c. from the beginning of Srawun of the Bengal year laoce of 
1206, to the end uf Kartic 1207. It was set forth in the plaint, i|iat "rrears of 
the villages in question were the kurnry-ijara, or !>< rmanent farm * 
of the defenilaiits, and were situated in pergnn a Pookhurva, the riud, dur- 
zemindaree of the p'aintitf, purchased by him at public iiucii n, in ins wbidi 
the beginning of the p«'h*d to which the claim relates: that the jj*®'“t***" 
defendant held the lands on lease, at a variable rent; and that, 
under the rules of sectio's 19 and 51, regulation 8, 1793, fur ad- Imve psid 
justing the rentof d‘-')ieiuieni landholders, the sum of 4,581 rupees "t too low 
was the annual jumma demaiidable from the defendants, and the 
Tate at which he claimed ihe arrears in question for the period spe-[Hi^jokdars" 
ci6ed; but that the defeiidtitits had refnseil to pay rent for tins apiiesring 
period at a higher rate than 1,6()2 rupees; wherefore the plaintiff‘’'“■'“hie ; 
sued them for the arrears stated in the claim. The ilefendants||^*^‘.®’^® 
denied that rent could be d^maniled from them at the rate claimed 
by the plaintiff. They stated the lands to be their lalouk; and rnci'B of si- 
contended, that the rent payable for such portion of them as was in- “'•“f 
eluded in the zemindareeof the plaintiff, amounted to 1,602 rupees, 

8 anas, 3 piconly; that no more than 1,981 rupees, 14 anas, 4 nie^iii-' 
eluding lands not belonging to the zemindaree of ihe plaintiff,) had acconlingr 
been paid to former zemindars, for a long series of years; and thai‘"‘eliirli it 
this rate, therefore, under the regulations in force, was not li.tbie,“”,“*|!|,,^®_ 
to increase. The plaintiff's evidence in the Zillah (anirt did nor«(]. j„(]g. 
prove a title to so high a jumma, as that under whicli he laid claim lueut lor 
to the arrears specified in the plaint. And, on ihe other hand, it j’*? 
was not considered by the Zillah Judge to be proved by tlie defen- 
dants, that the lands had been held by them at a fized rent. A yenrs, by 
rusud beisheef or gradual increase of revenue, had been assessed nvtual bur- 
on the pcreunnali Pokhurya; at the form..tion of the decennial jjy*^*"** 
settlement; in proportion to which, the increase deni andahle on the^^J^E^r 
whole of the lands of the defendants, was calculated to be 781 
rupees, 8 anas, 17 pie; which, therefore, in alditinn to 1,981 “t du-rata 
ruptes, 14 anas, 4 pie, acknowledged by the defendants, (being*® 
together 2,763 nipces, 7 anas, 1 pie) was considered to be their 
proper rent; and of this sum, 2,734 rupees, 7 anas, 4 pie, 3 cowries, 
appeared to be the proportion payable fur that part of them which 
was situated in the plaintiff’s zemindaree. On a calculation of the 
rent, at this rate, for the period to which the claim referred, there 
appeared, after deducting the )>aynieiits of the defendania, an 
arrear due from them of 958 rupees; and this sum was accordingly 
adjudged to the pl.iintiff, in part of his claim, with proportionate 
costs against the defendants. 

On appeal by the defendants from the above derision to the 
voi..' 1 . w 
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Provincial Toiirt of Dacca, that Court did not concur in it, being 
of opinion that the zemindar had not proved a title to demand 
from the defendants, who appeared to the Coart t > be talookdars, 
any higherjMmma, for past years, than hud been paid by them to 
the foiin-r zemindar. As it clearly appeared, however, that liie 
tenure of the t.ilookdars was not such as to authorize their 
hbhiin<^ the lands at a fixed rent, the zemindar was declared at 
liberty to make a settlement for future years, in proportion to the 
asi«ets. under the rules laid down respecting: the rent of depen¬ 
dent landholders, in the 51 St section of regulation 8, 1793. The 
decree of the Ziliah Court was reversed accordingly, with costs 
payalile by tbe respective parties. 

Uii appeal by the zemindar from the above decision to tbe Sad¬ 
der Dewanny Adawlut (present J. H. Harington and J. Fombelle,) 
this Court entertained no doubt of the lands being held by the 
respondent at a variable rent, or of their being of that description 
of tenures on which the zemindar is entitled to demand an increase 
of rent in proportion to the ascertained assets; and as there did not 
appear to be in the pergunnah any settled rates of rent for similar 
tenures according to which the proper rent could be adjusted, it 
was determined, that the rent demandable from the respondents 
should be settled by an actual survey and measurement, to be 
made at the expence of the appellant, unless the parties should 
come to an a'ljiistinent between themselves. In the e-ent of no 
adjustment being made by them, it was directed, that the Ziliah 
Jiiilge should cause a measurement of the lands, and estimate 
of their produce, to be taken, and, after deducting from the pro¬ 
duce ten per cent, as the customaiy profit of the talookdars, toge¬ 
ther with the actual charges of collection, slionld fix the residue as 
the annual rent demandable by the appellant for future years, as 
well as the rate at which the arrears of the period specified in the 
claim of the anpt-llant, slioiild he adjusted. 'I'he decree of the 
Provincial Court was accordingly amended, and final judgment 
given by tl.e Sadder Dewanny Adawlut, in conformity with the 
above arranaement; with cosis, in each of tbe Courts, payable by 
the respective parties, (a) 

(a) There being tin rule expressly applirahle to the ailjiistment of rent in this 
case, the decision was passed upon an equitable coasirleration of tbe right of tbe 
zemindar tn receive a variable rent proportionate to the produce of tlie lands 
which formed a conatitnent part of hiszemindaree, and of the right of the talook- 
^rs, aa hnideis of an hereditary though subordinate tenure, to parUcipate in the 
sent produce of the lands composing it. 
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SHUNKUR DUTT OJHA and ROODER DUTT OJHA, 1806 . . 

Appellant8| ■ " ■■'T 

versus 

MUSSUMMAUT SONAEN OJHAEN, Respondent. 

THIS was an action brouffht by Sonaen Ojhaen^ in the Zillah Clnim by 
Court of Ram^hur, on the 7th of May 1801, to recover from 
Shunkiir Duit and Uooder Dutt, the lukkiraj mou/as Kishenpoor,recover 
&c. eighteen in number, situated in pergunnah Molayooii. The poHseMina 
annual produce of them was estiniuied at 500 rupees. It was get ***“'*» 
forth in tlie plaint, that the lands in question had been the property 
of l.iilliitftaii, the deceased husband of the plaintiff, having been juMtly <!«• 
ecqiined partly by his father and partly by ninjself, under erants privvcl of U 
from Riija Jykishen, Ibriner zemindar of the pergunn-ah, conferring*’^ "P’ 
them, exempt from assessment, in consideration of services ad- 

formed in the edncaiion of the Raja, and afterwards of hisjndged, af- 
children ; that the plaintiff, on the decease of her husband in ihetri-acuing 
year 1767, succeedcil to them, and held them undisturbed on the 
same tenure, till 1800, at which time the defendants advanced whir’h the 
claims to them : that, u short time before this action was brought, clainiaat's 
Choramuii Rai, the present zemindar (to whom tlie plaintiff had "ignatnre 
complained, on being molested in the possession of her “nd 

whom she slated to have joined with the defendants against her), came due lueans. 
to her house, with several others, and made her sign an instrument 
entitled wurseut numeh, or i.eeJ constitutin<jf hens, in favour of 
the defendants, under wiiicli they bad wrongfully deprived her of 
her lands. She sued to recover them, as net having consented to 
transfer them. 'Ihe defendants (who weie distantly related to the 
plaiiitifl'), contended, BiSt, that tlie lands had not been granted to 
the liujiband and fiiliier-iii-Iaw ( f the plaintiff, alone, a great part 
of them having been acquired by otlier members of the family,; 
and that the plaintiff had less claim than tiie defendants to possess 
them by hereditary right; second, that the wurseut nnmeh was 
voluntarily executed by the plaintiff. This deed, as produced 
in Court, purported to have been executed by the plaintiff, in t'tie 
presence of the zemindar and others; declared the defendants to 
be her heirs; and transferred her estate to them, with a condition 
that tliey should support her fur life. Witnesses were called by 
the defendants, who deposeil to the deed having been voluntarily 
signed by the plaintiff in their presence. The Ziliah Judge was of 
opinion that tlie deed was binding on her; and inferring, from a 
provision being made in it for her gup[>oir, that the lands were 
intended to be ma<ie over by an immediate transfer, concluded 
that the plaintiff's claim could not be inainta'ncd. 1'he claim was 
in consequence dismissed in the Zillali Court, but wiih costs 
payable by the defendiints, as being in pos.<iessioii of the plaintifi's 
estate: and it was at the same time signiSed to the defendants, 
that they were to support the piaiutiff for life under the stipulation 
of the deed. 

On appeal by the plaintiff from the above decision to the 
Provincial Court of Patna, that Court did not concur in it. It 
appeared to the Provincial Court, on further investigation of 
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I80(i. tlie case, that the mouzas in question, as stated by the claimant 
■ ill the Ziilah Court, had been acquired by her husband and 

?!***'**«» ibther-in-law; that, after the decease of her husband, and of the 
Biut husbaiiil’s brother, the claimant held them in sole and 

Dnt> Ujlm, undisturbed pusscsstou iiniil the year 1800, at which period Shun- 
V-Mils uiii* kur Dull and Hooder Dutt preferred claims to the mouzas, as 
mn'it So- hpi„,r descended from an anci-stiT common to them and the 
ui-quirers; and that the present chiiinant, at the instance of the 
zemindar, a$rreed, in the pnsence of the zemindar and several 
othere, to settle the disputes wt ieh had arisen in consequence, by 
Constituting Slinnkiir Dutt and Ruuder Dutt her heirs, to succeed 
to her • slate at tier death; and to execute a deed to that effect. 
With respect to the deed in question, containing a clause for v* st¬ 
ing her property in them before her decease the Provincial Court 
saw sufficient ground to presume, that fraud, or other undue 
means, had been used in obtai .iiisf her signature to it; and there 
was proof, that very soon after the execution of the deed, when 
the claimant found that it alienated her property immediately, she 
protested against it as haviiiif been fraudulently imposed on her. 
On the ground that the deed was not what the claimant intended, 
or hud agried to sign, the Provincial Court held it to be void ; 
and, under section 15, regulation 4, 1793, having put a case to their 
pundit, detailinsr the circumstances almve stated, for his opinion, 
wlie her the deed was valid by the Hindoo law, received an answer 
that It was not. The Provincial Couit, therefore, settiner aside 
this deed, under which Shnnkur Dutt and Kooder Dmt had ob¬ 
tained possession of the lands; and not considering those persons 
to possess any hereditary title to them; adjudged them to be 
Teginreii to the claimant; and reversed the decree of the Ziilah 
Judge. 

On appe-tl by Shunkiir Dutt and Pooder Dutt from the above 
decision to the Stid'ler Dewanny Adawiut (present J. II. Harington 
and .1. Fombelle;, this Cniiit conciiried in opinion with the Pro¬ 
vincial Court, and dismissed the appeal, with costs against the 
appellants; adding, ih<it they were to account, to the respondent 
for the piofits of the lauds during the period of their illegal 
possession. 
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SHAKIR JAN and AULUM JAN, Appellants, 

versus 

AHMUO OLLAH, Respondent. 


1806. 


Aug. iBt. 


THIS was an action brought by Ahmud Ollah, on the 6th 
September 1803, in the Ciiy Court of Moorshedabad, ageio^t ^,^0 
Shakir Jan, Aulum Jan, and another, named Peer Biiksh, to reco* sous, by 
ver the sum of 6,€’28 rupees, as balance of the value of goods profesoioa 
sold oil account of the plaintiff to Peer Biiksh, by Shakir Jan and 
Aulum Jan. It was slated by the plaintiff, that, at the end of the the* 
year 1802, he came from Lucknow to Moorshedabad. with sitawls price of 
ami other goods for sale, and, in consequence of letters of recom-goods sold 
niendatinn, applied to the defendants Shakir Jan and Aulum 
who w. ru ageiits and brokers in that city, to dispose of his goods; ^ p„'. * 
that they agreed to sell the goods, under responsibility for the sun who 
payment of the purchase money, at a commission of three rupees proved 
two anas per cent; and accordingly sold to the defendant Peer 
Buksh 120 shawls, for 7,051 rupees, payable in four mouths, which tUc tra* 
had now expired ; that, after deducting commission, and the value dcr, against 
of tVlalda cloths and other articles, received in part paymi-nt, there‘|**"** 
remaiiied due to the plaiiiliif, the sum specified in the claim. 'J'lie 
flefeiidnnts ^hilkl^ Jail and Aulum Jaii denied that they sold the Tire proof, 
gi.ods under the responsiniliry stated, and alleged, that the only aribiug 
peisoii answerable fur the amount was the defendant Peer Buksh. ‘he 
This was admitted by Peer Buksh. who also acknowledged having .?** 
bought tile sliawis at tlie price stated by the plaintiff, as well asgjun charg- 
haviiig e ecuted an engagement for paying the amount in foured, tlmt 
niuiiihs; blit he st.ited tliat he had since failed in trade, and was‘h*>y h^d 
iiisolteiit. From the e\i(lcnce of wirnesses on the part of *1*«OlivesVc™' 
defeiKl 'hts, who de posed, that the goods were sold by .Shakir Jan puusible 
and Auinin Jan merely as fjj/l Is, or biokers, the City Jmige, for tlie re- 
considi-riiitf that they weie not responsible, but that tlie purchaser®**’^®''.'’ 
alone was answerable to the plaintiff for the price of the poo‘ls. 
ghve judgment for the plaintiff against the purchaser only, witlijugun 
cusis. credit. 

Oh appeal by the plaintiff from the above decision to the Pro¬ 
vincial Court of Monished.I had, it appeared to that Court, on 
further investijatinn of tlie case, that there was great reason to 
suppose culliisiiiu helweeii the agents and the purchaser, to defraud 
the claimant, who appeared to have Inen a straiiirer at Moorsbe- 
dabad, and unacquainted with the customs of traders in that city. 

The entries relating to the transaction, in the books of Shakir Jan 
and Aulum Jan, as produced before the Provincial Court, had 
evidently been altered; ami thos>‘ in the books of the claimant 
mentioned expressly that the sale was on the responsibility of the 
above persons. Tins was corroborated by several witnesses for the 
claimant, who appeared likely to have known the terms of the 
transact ion; and one of them further deposed, that he had since 
heard Shakir Jan acknowledge the responsibility. The Provincial 
Court being of opinion that Shakir Jan ami his partner had acted 
as agents, responsible for the value of the go^s, and that the 
claimant might have recourse against them, as well as against the 
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1806. purchaser, the decree of t'le Zillah Judge was amended, and judg> 
—inetit ^iven for ihe atnoniit to be paid to the claimant, with costs, 
s^hakir Jan ami Auliim Jan. 

ud Auiam • 4 . 4,1 i,y thf se pelSOll^ fr« in the above decision to the Sudder 

Ahinud 01 *Dcwantiy A<la>^liit (present H. Coleb<onke and J. Fombelle), 
lali. they still alleged tiiui t. ey were not responsible; and rested their 
plea on ihe ground that the gooiis were Sold by them, n .t as arut* 
Aiyas,orauei U, ()Utmerely Aidul-.lsot brokers; and that, there¬ 
fore, no le-poiiSibiiity attached to them. From the evidence of 
several native astents, examined as to the custom of traders, it 
appeared, that the dulal seldom transacts business under respon¬ 
sibility for the price of the goods sold by him, and that the arut- 
Atya f|:equently does, though not without some agreement to that 
effect^’ express or implied. The commission of 3 rupees 2 anas per 
centy charged in the present instance, was found to he unusually 
hi'zh, as commission on a.reticy; and from this circumstance, in ad¬ 
dition to the evidence on the part of the respondent, adverted to by 
the Provincial Court, it was held by the Judder Uewanny Adawlut, 
that the appellants had undertaken the alleged responsibility in 
the sale of the respondent’s goods on credit, and were bound to 
make good the value to him. The decree passed by the Provin- 
ci.d Court airainst the appellants, was therefore coiiHrmed, and the 
appeal dismissed, with costs, and interest on the sum adjudged to 
the respondent, from the date on which the suit commenced.. 


1806. 


Aug. 8th. 


RUZIA BEGU.\I, (Widow of Haji Moouvmmod Aii), 

Appellant, 

AKA MOOHUMMUD IBllAIIIM, Respondent. 


Claim by ABOUT the year 1775, Aka Moohummud Ruza, a native of 
the heirs of Ispahan in Persia, came to settle at Mourshedahad, and after re- 
dece^d ®‘ding in that city many years, and acquiring property by trade, 
on the * died there in 1799. By a will which he made, appointing the late 
widow of Haji Moohamniud Ah and another, executors, it was directed, 
hisexcen- ii,jt after payment of debts and incidental charges, together with 
portion legacies, the bulk of the property should go to his heirs, 

the estate Fatima daughter of Khiidija, and her son Ati, if alive. Haji 
which came Moohummud Aii acted as executor under this will. Aka Moohum- 
into ihe^ mud Ibrahim alleged, that he called on Haji Moohummud Ali, 
Wi”!***^ * before his decease, as agent on the part of the testator's heirs 
resident at I.«pahan, to render an account of the pioperty; 'out 
that the executor constantly evaded the demand or the production 
of accounts, though he acknowledged the authority of the agent. 
The present action wa.<i accordingly brought by Aka Moohummud 
Ibrahim in the City Court of Mooishedabad, on the 7th of April 
1804, under a power of attorney dated at Ispahan, from Fatima 


Jiiiliriiient 
in their 
favour for 
two* thirds 
of it. 
LiFgiicies, 


by the 

m^an Uw ^**^"'*‘''* Khndija Khanum, as nieces and surviving heirs of 
limited testator, empowering him to recover on their behalf, from the 

third of a executor, the amount to which they were entitled of the estate* 
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The claifid was laid at 25,000 rupees. The defendant, who, it 1806. 
appeared, was in possession of her late husband's property under 
a deed of ^ift, transferring lu her every thing in his possession, in testator’s 
lieu of mehr or dower, settled «<n her at hi-r marriage, pleaded, 

Ist, that there were no surviving In irs of the testator, and that the 
plaintiff had no real authority to sue her; ’iiiii, that her husband, lUirds not 
as executor to the esUite. performed his trust; Urd, that the pro-beingalie> 
perty in her possession was exi Uisively her own, and not liable 
any claims on her husband. From the circumstance of Fatima 
beintr mentioned in the will as the daughter of Khndija, whereas, law. 
in the power of attorney produced by the plaintiff, they were men¬ 
tioned as sisters, and both nieces of Aka Uuza; the City Judge 
did not believe the power of attorney to be geiiiiiiie, or that there 
were any such persons as the alleged niects; at.d as, from ac¬ 
counts of the estate, produced by the defendant, the executor 
appeared to have disbursed the whole assets; it was concluded 
that the action could not be ii aiutained; and a decree was passed 
accordingly in the City Court, dismissing it with costs. 

On appeal bv the plaintiff from the above decision to the Pro¬ 
vincial Court of Mooisliedabad, that Court did not concur in it. It 
was proved to tlte satisfaction of the Provincial Court, that Fatima 
and Khudija Khaniim, resident at Ispahan, were the nieces and 
surviving heirs at law of the testator, though a mistake as to their 
respective relationship occurred in the will; and the power of at¬ 
torney was established, by inforntatiun received respecting it, and 
from evidence taken us to the mode of authenticating documents 
of this nature in Petsia, with which it perfectly accorded. There 
was proof, moreover, that the late executor had acknowledged 
the appellant, as atrent for the heirs, and advanced to him a 
small sum in that capacity. There appeared to the Court 
great reason to suppose, that the deed of cift executed by the 
late executor in favour of his wife, transferring to her ail the 
property in his possession, in payment of dower, was made prin¬ 
cipally with a view to defeat the claims of the testator's heirs; and 
the ('ourt held, in concurrence with an opinion given by their Moo- 
hummudaii law ofticers. ih-.tt, as the executor could have had no 
power to give away what was not his own, the heirs could main¬ 
tain an action against his widow, notwithstanding the gift, for any 
property, not duly accounteil for, which should appear to have 
formed a part of the estate to which he administered. According 
to the accounts of the estate, ns produced befoie the Court, the 
gross assets appeared to have been only 12,161 rupees; and the 
whole of that sum was set down as disbursed by the eNeciitor, in 
legacies, charitable donations, and under other heads. But the 
Court saw reason to believe, that the executor, abusing his trust, 
had appropriated to himself the greater part of the assets of the 
estate, notwithstanding the alleged disbursements; and at all 
eyents, as it is a known maxim of Mnuhiimmudan law, that a man 
cannot bequeath at will more than a third of his estate; and as the 
executor was not authorized to disburse, under any head, more 
than a third of the net assets of the estate to which he administer¬ 
ed ; it was determined, that credit for the alleged disbursements 
could only be allowed in that proportion, exclusive of the debts 
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1806. and necesdary charges; and that the heirs had a right to recofer 
the reniHiiuier. An adjnsiment was accordingly framed by the 
Rusia Be* Provincial Court, by deducting, in the first place, from the gross 
AkT’M* ti e estiiie. the amount of wages due to servants of the 

linmiiin?* teotator, and the value of property sold by tlie executor, but of 
Ibrsbiin. which ihe value had not been realized; and the balance being 
assumed as the net assets of the estate, one*tltird was deducted for 
the legacies i'nd other disbursements of the executor, and the re* 
mainin<j: two-thirds, amounting to 5,819 rupees, were declared the 
portion of the respondent’s constituents. Of this, 590 rupees were 
found to have been received by the respondent, from the i.ite ex¬ 
ecutor, cn account of the heirs; and the balance remaining due 
was therefore 5,229 rupees. The judgment passed by the City 
Court being reversed, this sum was adjudged to the respondent on 
behalf of his constituents, to be recovered from ihi widow of the 
executor, out of the property transferred to her by her husband 
before his decease; together with the costs in the Provincial and 
City Courts. 

On appeal from the above decision, by the widow of the execu¬ 
tor, to the Sudder Oewanny Adawliit (present H. Colebrouke and 
J. Fombelle) this Court concurred in the principle of the deci¬ 
sion, but considered it necessary to make some alteration with 
respect to the items to be deduct^ from the gross amount of the 
estate. The Court observed, that the executor, in selling houses 
and other property belonging to the estate, ought to have exacted 
immediate payment, instead of selling upon credit to irresponsible 
buyers; and that, under the circumstances of the case, no deduc¬ 
tion could be allowed for value stated not to have been realized, 
the recovery of it being considered to rest with the representative 
of the executor, and not xvith the heirs of the testator. On the 
other hand, it appeared to the Court that the funeral expenses 
and some other charges, in addition to those noticed by the 
Provincial Court, might properly be deducted from the gross as¬ 
sets. But the adjustment finally determined on, the balance due 
to the resoondent’s constituents amounted to 6,044 rupees. The 
decree of the Provincial Court was accordin‘;ly amended by the 
Siidder Oewanny Adawlut, and final judirment given in favour of 
the heirs, for the above sum, with costs against the appellant, (a) 

(a) In one of the questions of MoohummiKlnn Isw, involved in this case, vis. 
whether the hiisbtind's gift of his whole estate to his wife, in satisfaction of her 
dower, was a bar to an action against his estate, for profieriy wliich came into 
hit bands as executor, it appeared from the^opinions of the law officers, that 
a creditor coiibl not have recovered airaiiist the wife from the assets which came 
into her hands by gift from her husliand, but that, as he could have no power 
to give what was not his own, the donation of any property, not actually his, 
could be no bar to the suit. The Court, under this opinion, considered the 
amount of the property in the haaiis of the executor to he iinalienahle by him, 
and proper to be separated and deducted from tlie donation of his estate, made 
by him in favour of liis wife. The other point of Moohiinimudan law, which 
came under consideration in the decision of the cause, was the limitation of 
ievacies to one-third of the testator's property, exclusive of funeral charges 
and debts. 
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DHUNSING 01 a (Pauper), Appellant, 1806 . 

MYA OIR, Respondent. 

THE parties in this case were Hindoos, of the religions order Claim by 
termed Sunyasis. The action was brought by Dhuiising Gir in appel- 
tbe City Court of Benares, on the 6th of December 1802, ["gpo” 
recover from Mya Gir, a moiety of property consisting of houses, for « mole* 
gardens, &c. to the value of 25,000 rupees, stated to have be- ty of pro-' 
longed to Toola Gir, the late mohunt, or pi incipal of a religious 
institution, to which the parties were attached. The claim * 

preferred by the plaintiff* on the ground that he'and the defendant AKa/.^^Oa 
were appointed by the late mohunt to succeed jointly to his pro- proof that 
perty, but that the defendant wrongfully kept possession of the 
whole. The defendant denied that the late mohunt bad made any 
such provision; and staled the piaintilTsclaini to be unfounded, and jej ag the' 
himself to be tlie sole successor. The following engagement, pur- makuni't 
porting to have been executed by tlie late mohunt in favour of the successor, 
piaintiflr, was produced in support of the claim; ‘*1, Tooia Gir, 
have prevailed on Dhun^iog (the plaintiff*) to give me three of histheobae- 
sons, to be adopted as tny grandsons; on which condition 1 will qnies, judg- 
make him my chela, and leave him half my property.’* This 
document was denied by the defendant to he genuine, or to be 
at all consistent with the usage of the sect; and as it was not con¬ 
sidered to be established by the testimony of persons called as 
witnesses by the plaintiff*, it was disallowed. According to the 
custom of religious societies of the nature of that to which the 
parties belonged, it appeared, that, out of the chelas or pupils, 
whom the mohunt^ in his capacity of gooroo. or spiritual teacher, 
instructs in the doctrines of the sect, some one is selected by him 
to succeed at bis decease: and that, after his death, the mohunts 
of other similar institutions in the vicinage convene an assembly 
of tiie order, for performing the bundhara, or funeral obsequies, 
at which they generally conBriu the nomination made by the 
deceased, and instal the pupil he selected, as his authorized suc¬ 
cessor. In tite case in question, it was proved by witnesses for the 
defendant, that the late mohunt appointed the defendant his 
principal pupil, and portioned off* other pupils, that they might not 
interfere with him; that he was installed as the successor at the 
celebration of the obsequies; and that the plaintiff was present 
at the lime, and did not then set up any pretensions. It being in 
consequence the opinion of the City Judge, that the defendant was 
sole successor of Toola Gir, the piaiiitifi'’s claim was dismissed in 
the City Court. 

On appeal by the plaintiff* from the above decision to the Pro¬ 
vincial Court of Benares, and finally to the Sudder Oewanny 
Adawlut (present H. Colebrooke and J. Fumhelle), those Courts, 
concurring in the judgment passed against the claim, respectively' 
dismissed the appeal. \a) 

(ff) According to the establialied usage of the religions order of or 

SungndM, the inatallation of the respondent as mohunt, by the aasembly of neigh¬ 
bouring nukmtU it the obsequies of the deceased; was ienclorive. The several 

VOL. X. X 
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1806. JOOOUL KISHWOR, and otheri. Appellant!, 

versus 

Aog. 18th. RADHAKAUNT GHOSE, Respondent. 

Clitlm by RADHAKAUNT, who in this case was plaintiff in the Zillah 
the m- Court of Niiddea, had, in a former suit in that Court, in April 
1794, obtained a judgment a(i:aiii»t the defendants for the sum 
during tiro 1 -1,790 rupees, the amount (principal and interest) of rents coU 
appeals, lected by the defendants from lands of which they had wronefnlly 
on the a- dispossessed the plaintiff. The defendants, after giving security 
^iiab de>^ * staying the execution of the decree, appealed to the Provincial 
erre passed Courf the division, and from thence to the Sudder Dewanny 
in his fa< Adawlut, where the judstment was finally confirmed on the 23d of 
August 180*2. This action was brouuht on the, llth of December 
on each of 1802, to recover interest on the amount of the judgment alluded to, 
the apiienls. from the date of its being given in the ZillahCourt of Nuddea, to 
Claim ad* that of its being finally confirmed by the Sudder Dewanny Adawlut. 
judged. 'fhe defendants pleaded, that they had been ready to pay the 
amount adjudged, at the date of the xiUah decree; and that, as 
it included the interest then adjudged due to the plaintiff, they 
were not responsible for any further interest. From a copy of the 
decree of the i^udder Dewanny Adawlut. as produced in Court, 
it did not appear that there was any express order for interest 
being paid, or not, on the amount of the /iliah decree, which the 
Court confirmed; but as it is directed in section 3, regula* 
tion 13, 1796, that, on the decree of a Zillah or City Court being 
confirmed on appeal to a Provincial Court, or finally to the Sudder 
Dewanny Adawlut, interest shall be paid on the sum recoverable 
under such decree, to the date of its ultimate confirmation; judg¬ 
ment was given in favour of the plaintiff in the Zillah Conrt of 
Nuddea for 10,769 rupees, being the sum of simple interest on the 
amount of the decree, at the rate of 12 per cenf, during the period 
that the appeals from it were depending. 

On appeal by the defendants to the Provincial Court of Patna, 
and from thence to the Sudder Dewanny Adawlut (present J. H. 
Harington and J. Fombelle), those Courts concurred in the decision 
of the Zillah Judge, and confirmed it, with further interest on the 
sum adjudged, to the ilates of their respective decrees. It was 
observed by the Couit of Sudder Dewanny Adawlut, with reference 
to the rule noticed in the zillah decree, that, as the sum adjudged 
to the plaintiff in the Zillah Court, in April 1794, remained for 
several years afterwards in the hands of the defendants, in conge-* 
quence of the two appeals preferred by the latter; and as it must 
be presumed, that they made use of the money during that inter¬ 
val ; there did not appear any reasonable ground for their plea 
against the payment of inrterest. (a) 

courts gave no credit to the special agreement alleged by the appellant; and 
maintained, by the decree in the cause, the rygular election of the defendant in 
cooformily to the usage of the order. 

(a) This decision may be considered a precedent for admitting n new suit, to 
supply ail evident defect in a former decree, with respect to interest on the 
amount ndjudged. It does not clenriy nppenr why interest on the sum adjudged 
by the zillah decree of April 1794, was not included in the 'con6rmHtory 
judgment passed by tl^ Sadder Dewanny Adawlut in Augaet 1802. But It ia 
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DOORGAPERSHAD BOSE, Appellant, 1808 . 

ver$iu -* 

THE COLLECTOR or the TwENTT-roua Perovhkabs, Aug. isth. 

Respondent. 


IN this case, the allegation of Doorgapershad Bose, who ciidm bjr 
commenced the action in tkie Zillah Court of Hoogly, on the 28th a purchaser 
of June 180*2, or 16tb of Aaarh of the Bengal year 1209, was that, 
on the “ Mouza Bururopore*' being ezposed for public *ale» tn a^pablic* ** 
1203, on account of arrears of revenue due from the former pro-sale, to an 
prietor, the plaintiff bought it, trusting to the lathundi papers, or sbatement 
detail of the lands and produce, exhibited at the sale, which stHied *** 
the extent at 624 becgas, the annual produce at 1,091 •’••pee*» Jl^the**** 
and tbeyumma or assessment at 948 rupees; but that, when the ground 
plaintiff entered on the purchase, and procured a measurement that the pa- 
and survey to b'» made, there proved to be a deficiency of 113 !!”^**,**i^ 
beegas, equal to 354 rupees of annual rent. The action therefore 
was brought against the Collector of the district on the part ofdetaiKog * 
Government, fur an abatement in the jumma assessed on the the partim. 
purchased mouza, and to recover 1,418 rupees, as excess of 
venue, paid by the plaintifi', during 1204 and the three succeeding 
years. The defendant denieil tiiat the plaintiff’s claim to an roneous. 
abatement could be maintained: and cited the rule laid down in Ckoiut re¬ 
section 29, regulation 7, 1799, in which it is declared, 

Government is not responsible for the correctness of statements of 
the rent and produce of lanijs, exhibited at the public sales; but power of 
that, in the event uf a purchaser being able to show that thesktering^ 
accounts, on which the assessment has l>een adjusted upon a portion 
of an estate, purchased by him at a public sale, are false, or grossly |q 
erroneous, the Governor General in Council has reserved to himself cases 


the power uf ordering a new allotment of revenue on the portion so (which!» 
purchased, on an application to that effect being made, through *’*“"*^ 
the Board ofRevenue, within a ye.ir from the date of the purchase, 'by 
or in the case of purchases prior to the above regulation, within a year the 2!itb 
after the date of its being promulgated. The defendant admitted thats^vtion of 
the plaintiff bad made an application to the Board of Revenue within 
the prescribed period, but stated that it had been rejected, as having 
no just foundation. Regulation 7, 1799, not having been in force coudiUons 
when the purchase in question was made, the Zillah Judge did not there 
consider its provisions applicable. According to a report, exhi- 
bited by the plaintiff, of a measurement and survey made by an by there- 
aumeen deputed on the part of the late Collector, it appeared to gulatioos 
the Zillah Jiidee that the jumma assessed on the lands purchased the Civil 
by the plaintiff was incorrect; and as it is declared in the 10th 
section of regulation I, 1793, (containing rules for assessing the 
jumma on parts of estates sold at auction,) that the jumma as¬ 
sessed on any part of an estate, so sold, is to bear the same 
proportion to the produce of that part, as the revenue assessed on 
the whole bears to its produce, the plaintiff was considered by 


pretuasble that the Court, ia not applying the rale rontained ia aectioa 3# 
regulation 13, 1796, wpposed the decree of the Zillah Jadge to have hecia 
eanied into executioii. 
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1806. the Zillah Judge to be entitled to a new assessment, in proportion 
■■ to the revenue of the whole estate to which the lands purchawd 

belonged, and to recover the excess paid during the 
e. the years stated in the plaint. Judgment was given accordingly in hie 
lector of favour, in the Zillah Couit, with costs against the defendant, 
the twenty* On appeal by the Collector from the above decision to the 
^anneh*^' Provincial Court of Calcutta, that Court did not concur with the 
" *' Zillah Judge, but held, that, although the adjustment of revenue 

on the purchased lands, required by section 10, regulation I, 
1793, should not have been correctly made in the present instance, 
at the time of the public sale, that regulation could not authorize 
an alteration of the assessment to he adjudged, the power of 
altering the public assessment not having been vested in the civil 
courts by any regulation, and having been reserved exclusively to 
the Governor General in Council, by the 29th section of regulation 
7, 1799, under the circumstances there speciHed. It was therefore 
the opinion of the Provincial Court, that the purchaser could not 
support his claim to an abatement of the jumma assessed at the 
time of purchase; and consequently, that no surplus payment was 
recoverable. The decree passed by the Zdlah Judge in favour of 
the purchaser, was therefore reversed by the Provincial Court, 
with costs at the purchaser’s charge. 

An appeal was made by the purchaser from the decision of the 
Provincim Court to the Sudder Dewanny Adawiut (present J. H. 
Harington and J. Fombelle), who confirmed the judgment given 
by the Provincial Court, on the following considerations; 1st, 
on a reference made by this Court to the Board of Revenue, it 
was found, that the measurement and survey, exhibited by the 
appellant before the Zillah Judge, had bees made by an aumeen 
not deputed by regular authority from the Board of Revenue; that 
they were not admitted by the Board to be correct; and tliat there 
was reason to attribute the incorrectness to collusion between the 
aumeen and the appellant. They were, therefore, not considered 
by the Sudder Dewanny Adawiut to afford any evidence of the real 
assets, or extent of the lands. 2nd, it was also ascertained from 
the Board of Revenue, that the appellant, during three years after 
this purchase of mouza Burumpore, made his annual payment of 
the public assessment without preferring any complaint of its being 
disproportioned to the produce of the mouza. It appeared also, 
that the appellant had afterwards petitioned the Governor General 
in Council for an abatement, under the 29th section of regulation 
7, 1799, but that his petition, on a consideration of the grounds 
of it by the Board of Revenue, had been rejected. 3d, the 
Sudder Dewauny Adawiut concurred with the Provincial Court in 
opinion, that, under the former, as well as the subsisting regu* 
lations, the courts of justice were not competent to adjudge an 
abatement of the public assessment, fixed upon portions of estates 
disposed of at the public sales ; and the Court observed, that the 
Governor General in Council, who had reserved to himself the 
power of ordering a dew assessment in such cases, under the rules 
contained in the regulation above cited, and on the conditions there 
specified, had not considered those conditions to have been ful¬ 
filled in the present case, but had been of opinion (as declared on 
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tlik orcasion of the purchaser's petition being rejected,) that the <806. 
purchaser bad not shown himself entitled to any abatement of the * 
assessment fixed upon the lands purchased by him. 4th, the l>oorRftper>’ 
4^urchaser, whose demand was for an abatement of jumnuL^ had not ***^ ^ ^ ; 
claimed, or applied in the course of his suit, to have the purchase of 
made by him set aside, on the plea of error in the papers exhibited the twsaty- 
ai the time of sale-; nor did it appear that, if he had made such Fer^ 
claim, there would have been any ground to support it. 
decree passed by the Provincial Court against his claim to an 
abatement of assessment, was accordingly confirmed by the 
Sudder Dewanny Adawiut, and the appeal dismissed with costs, (a) 


LUKHlRAtJNT RAl, (Agent for Ranbe Jvovaoa), Appellantr 

versus 

BIRJNATH RAI, Respondent. Aug. 25tfa. 

THIS was an action brought by Birjnath Rai, in the Zillah Court Claim of 
of Rungpore, on the 24th of December 1800, to recover from **** 
Lukhiicaunt Rai, lands comprising the pergunnah Mukiipoor, with^P^" 
the exception of twenty-eight mouzas. The jumma assessed on lands as 
the lands claimed was stated to be 8,447 rupees. It was alleged having 
by the plaintifi', that the defendant bought at public auction the 

whole pergunnah, for 13,325 rupees, but, not being able to raise 
money to pay for it, sold twenty-eight mouzas to other peMons for the appel- 
3,790 rupees, and the remainder to the piaintitf for 9,535 rupees, l«nt, whirh 
and gave him possession un payment of the money; that thef 
plaintifi* afterwards made the defendant his agent for the ma-^Qd 
nageraeni; a circumstance of which the defendant took advantage, the lands 
and set himself upas proprietor. 'I'he defendant denied that the to he the 
plaintid*purchased the lands from him, and stated that they 
belonged to himself, but that he purchased the pergunnah at theio„^'tQ^'* 
public sale, on account of Ranee Jydiirga, to whom he was agent; whom he 
that Ranee Jydurga, finding herself unable to m.tke good the'*■sent, 
whole purchase money, parted with the twenty-eight mouzas 
included in the present suit, but retained those claimed by the ^ in,|. the 
plaintifi' for herself, and registered them, from motives of private rluim, on 
convenience, in his (the defendant's) name. An lArarnama, or'^nf'^ntof 
written acknowledgment, bearing the name of the defendant, *i'J’edto«r*n^" 
mitting the lauds to have been purchased from him by the plain- 

auces of 

(m) The principle declared in the judgment upon this rase, that the Governor fraud. 
Oroeral iu Cnnncil, only, is coinpctriit to grant an abnlenirnt of the public 
aiHessment iipm portions of estates, iliapoaed of at the public anlcs, corresponds 
with the express provisiona of section 20, regulation 7, 179!l, extended to tiie 
province of Benares by the 2(>ih section of regulatioo 5,1800, and re-enacted 
fur the Ceded and Conquered Provinces by the 6th section of regulation 26, 1803. 

It b not applicable, however, to suits for annulling a public sale, aud reco¬ 
vering the purchase money, on the ground of any evident and material error in 
the description of the lan^, advertised to be sold, and specified in the bill of sale 
delivered to the purchaser. In such case, if redress be not granted on applica¬ 
tion to the Board of Hevenne, and Governor General in Council, the purchaser 
b at liberty to sue, in the mode prescribed for public suite, to have the sale 
Bonulledby Judicial proeessisttd the purchase money Kstored to him. 
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180 C. tiff, and purporting to be executed as a written conveyance for the 

. transfer of them, was produced by the plaintiff in the Zillah 

Lukbi- Court. It was positively denied by the defendant; but it was 
supported by the evidence of several witnesses brought by the 

j^iijaath plaintiff. 

and the Zillah Judge believing their testimony, consi¬ 
dered the document to prove that the lands in question were 
bought from the defendant by the plaintiff. Judgment was ac¬ 
cordingly given in the plaintiff’s favour in the Zill^i Court, with 
costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Moorsbedabad, that Court concurred in it, and 
dismissed the appeal with costs. 

On further appeal to the Sudder Dewanny Adawlnt (present 
H- Colebrooke and J. H. Harington), this Court reversed the above 
decisions for the reasons which follow; evidence having been 
taken, by order of the Court, with respect to the payment of the 
purchase money for the lands in question by the respondent to the 
appellant, the fact was not proved ; and, from the inconsistency of 
circumstances, affirmed by the respondent, with the particulars 
stated by the witnesses called by him, it was not believed that 
any such payment had been made. No reason appeared, why, if 
he really had purchased the lands, he should not have registered 
them in his own name, as proprietor, instead of permitting them 
to remain, as they had all along been, in the name of the appellant. 
From the testimony of several persons named by Ranee Jydiirjra, 
and exagtined by order of the Coiiit, it was proved, that 9,5;3.5 
rupees, the proportion of purchase money fur the lands in question 
at the public sale, was raised, by Ranee J>durga, paitly from her 
own funds, and partly by borrowing on the security of her jewels, 
and was paid into the Collector's office by the appellant on her 
account, as purchaser of the lands, immediately after the public 
s:ile. lender these circumstances of presumption in favour of the 
right of Ranee Jydurga, and against the alleged purchase of the 
respondent, the pn'uf of which rested solely on the credit of the 
witnesses to the written acknowledgment exhibited by him, the 
Court were of opinion that there was strong reason to suspect 
fraud on the part of the claimant; and as there was not, in any 
view, sufficient ground for a judgment in favour of the claim, 
against the party in possession, the decrees passed by the Zillah 
and Provincial Courts, were reversed by the Sudder Dewanny 
Adawlut; with costs, in each Court, against the respondent. 
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NUBKISHEN SEIN, AppelUnt, 

verstit 

KISIIEN MOHUN SEIN, Respoodent. 


Sept. 1st. 


THIS was a case respecting part of a talook in pergnana cidn bj 
Selimabad. The talook had belonged to the ancestor of a family, *^/***'*J^ 
of which the parties were descendants in different branches 

RAMKISHEN SEIN, to s fire 


four sous. 
-^- 


1 . 

Kiiaheeram, 
tliree sons. 


Srikighen. HurrikisWor, Ramchuoder. 
Ramkishww, 

Kiahen MoLon Seio. 


sna share 

“ " ' ■ »of an estate, 

2. 3. ^ in light of 

Kiahenram, Buhenratn. Bodiram. 

I ^ , Judgment 

R^aram Sein, {a hvoai> 

i _ . of the 

Nubkishen Sein. claimant, 

passed by 
the Zillah 
and Provitt" 
cial Courts, 


Kiahen Mohan Sein. cial Courts, 

The action was brought by Ranikishwor, the father of Srsudde? 

Mohun Sein, in the Ziliah Court of Backergunge, on the 8lh 
July 1793, or 27th of Asarh of the Bengal year 1200, to recover Adawlut, 
from Nubkishen, by right of succession to Ramchutider, the plain-on d^u- 
tifTs uncle, a five ana share of the talook, stated lo have goring the 

to him, and to be illegally in possession of the defendant. 'I'he title of the 
defendant denied that the plaintiff had any claim, through his fnther of 
uncle Ramchiinder, to the lands forming the share in question, ^he party 
stating, that Rainchunder, in the Bengal year 1183, got P®®®®***®" 
of them by uiidoe means, without any title; that after his death, 
possession was restored to the defendant’s father, as legal pro-till after the 
prietor; and that the defendant succeeded at the decease of f»'® ^ 

father, and had since held possession. On the part of the Court.' 

tiff some butwara papers, or records of a partition, dated in 1183, 
were proiiuced in evidence, which specified the five ana share in 
question as allotted to Ramchunder, the plaintiff’s uncle, at a par¬ 
tition of the talook among the family of Ramkishen Sein. As 
these papers bore, among other signatures, that of the defendant’s 
father; and as the Zillah Judge considered them to be authentic, 
and to prove that the five ana share, which formed the subject of 
the suit, was the legal prcmerty of the plaintiff’s uncle; it was 
concluded that the plaintiff as heir of his uncle, wsis entitled to 
recover them; and judgment was accordingly given in the plain¬ 
tiff’s favour, in the Ziliah Court, with costs against the defendant. 

On appeal by the defendant (Nubkishen Sein) from the above 
decision, lo the Provincial Court of Dacca, that Court concurred 
in opinion with the Zillah Judge, and affirmed his decree with 
costs against the appellant. 

In this interval the original claimant (Ramkishwor) died, and 
was succeeded by the present respondent. On a further appeal 
by Nubkishen, to the Sudder Dewanny Adawlut (present H. Cole- 
brooke and J. H. Harington), his denial of the respondent’s title 
was supported by the following,docunieiils, stated to have been 
discovered subsequently to the decree of the Provincial Court; 
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1806. igt, B talisnama, or award of arbitrators, dated in the Bengal 
. year 1186, by which disputes between different members of the 
Ma V “ fnmiiy, respecting shares of the talook, were finally settled; 2iid, 
KisbeoMo-^ written acknowledgment by the widow of Ramchunder, uncle 
bun S«»^ of the respondent's father (the person in ri^ht of whom the present 
claim had been preferred), bearing also the counter-signature of 
Rarokishwor the respondent's father; acknowledging the partition 
papers of 1183 to have been unfair, and the execution of them to 
liave been caused by undue means; and renouncing, in conformity 
with the above award of arbitratois, all title, in right of Ramebun- 
der, to the five ana share. The production of these papers, in so 
late a stage of the cause, appeared suspicious. It was, however, 
proved to the satisfaction of the Court, that they had been acci¬ 
dentally found among papers in possession of the son of a deceased 
agent, who had been in the service of the appellant’s father; 
and the oldness of tlieir date might account for their having been 
unknown to the appellant, who, from his ascertained age, must 
have been an infant at the time they were executed. The evidence 
of subscribing witnesses, still surviving, taken by order of the Court, 
confirmed these documents, and proved, that previously to 1183, 
the father of the appellant was in possession of the five ana share, 
in right of inheritance from Kishenram, second son of the acquirer 
of the talook; that Ramchunder, having got possession in 1188, 
by intrigue with the zemindaree officers, retained it till his decease, 
at the end of the following year, and was succeeded by his widow, 
and Ramkishwor the respondent’s father; and that the award of 
arbitrators in 1187 was carried into effect, by the share being res¬ 
tored to the appellant’s father, as the legal heir and proprietor. 
The fact of the respondent's father having remained silent so long 
- without possession, and without preferring any claim, appeared 
to the Court a strong additional proof that the adjustment took 
place as described. Under these circumstances, the Sndder De- 
wanny Adawlut admitted the documents as evidence in favour of 
the appellant, and considering it to be proved, that Ramchunder 
bad no legal right to the five ana share, and consequently that the 
respondent’s father, or the respondent, could have no claim as heir 
of that person, reversed the decrees passed by the Ziilah and 
Provincial Courts, and declared the appellant entitled to retain 
possession of the share in dispute. The costs of the Sudder De- 
wanny Adawlut were made payable by the respondent, but not 
those of the Ziilah and Provincial Courts, as the decrees of those 
Courts were considered to have been justified by the evidence 
before them, (a) 

(a) The satisfactory proof bron^rht ia this case, that material evidence in 
favonr of the appellant was not discovered until sfter the decree of the Provin¬ 
cial Court, induced the Sudder Oewanny Adawlut to receive the evidence, which 
without such clear and unquestionable proof, would have been rejected, as liohle 
to suspicion of fabrication. 
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KERUTNARAEN, Appallant, 1806. 

versus . . . 

MUSSUMMAUT BHOBINESREE, Respondent. Sept.6tii. 

THIS was an action brought by Mossummaut Bbobinesree* in the CUim by 
Ziliah Court of Dacca Jelalpore, to recover from Kerutnaraen 
estate Consisting of Tiippa Dowlutpore, and an eight ana share ofp^i^Q* 
perguniiah Ikrampore, t'gether with moveabie properly belong-decensed, 
ing to it. The value was estimated at 5,211 rupees. The cir-to recover 
cumstances of the case were these: the plaintiff was the daughter 
of Myaram, late zemindar of the lands in dispute, who, in conse- 
quence of aiiprehensions excited by the predictions of astrologers, his widonr,' 
respecting the duration of his own life, and that of his only son, gave <}>* "ge 
a written authority to his wife, in the event of his own decease being 
followed by the death of his son without issue, to adopt another. thTground 
The zemindar died, soon afterwards, and shortly after his death, that the 
the son died also. The widow adopted the defendant, at the age adoption of 
of about eight years, with the usual legal ceremonies; and, 7be 

her decease, the defendant took possession of the estate. Thesgeofg,^ 
question to be decided was, whether the adoption was legal. The was not 
plaintiff claimed the succession to the estate, alleging, that tbej'?*!- The 
title of the adopted son was not good in law, fiom his having been not bavfn^** 
adopted at an age exceeding five years. The defendant pleaded been pre- 
that such adoption was legal and valid. The point was referred vioosly ini- 
to the pundit of the Zillah Court, who gave an opinion, that “ a 
boy who is under five years of age, and whose head has not been if™*J,ntnr8i 
shaved, with the usual form.dities, in his own family, is the father, the 
fittest for selecti&n; but that, if he be above the asre of five, and adoption 
the proper ceremcnies of tonsure be performed in the family of the pronounced 
adopter, the selection is indeed improper, but the adoption 
valid.” In the present case, the t nsnre of the defendant, and^^oa. 
other accompanying ceremonies, being ascertained to have been gainst the 
performed solely in the family of the adopter, and not in that ofoluw- 
his own father, the estate, under tlie above opinion, was consi¬ 
dered by the Zillah Judee tn be the legal properly of the defendant, 
as adopted son, and the claim preferred to it by the plaintiff, was 
dismissed in the Zillah Court, with costs. 

On appeal by the plaintiff from this decision to the Provincial 
Court of Dacca, the pundit of that Court gave an opinion, that 
the adoption of a child, when above the age of five years, is 
illegal; and stated the opinion of the pundit in the Zillah Court 
to be wholly erroneous. The decision of the Zillali Judge was ia 
consequence reversed by the Provincial Court, and the estate ad¬ 
judged to the claimant, or daughter of Myaram, with costs pay¬ 
able by Kerutnaraen. 

On appeal by this person from the decision of the Provincial Court 
to the Siidder Dewanny Adawlut (present H. Colebrooke and 
J. Fombelie), the question of law was proposed to the pundits of 
this Court, from whose answer it appeared, that, according to the 
Hindoo law of Bengal, the adoption of a boy of above five years 
of age, though the selection be not laudable, is valid, provided the 
initiatory ceremonies (^tnskar) have been performed In the famit5^f 

VOL. I. Y 
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■!h 06. the adopter, and not in that of his natural father. The authority 

— . . • to adopt a son having, in the present instance, been given by 

Keriiina* Myarain to his widow, only in the event of the death of the son 
men, v. living, the piiiidiis were further asked, at the instance of the 

respondent, whether this circumstance made any alteration in the 
binesree. opinion they had given. They answeretl that it did not. The 
Kiidder Dewanny Adawlut, therefore, determined, in conformity 
with the opinion of their law officers, that the adoption of the ap> 
ptrliant at the age of eight years, was valid, and entitled him to 
the estate. A final judguient was accordingly passed against the 
claim of the respondent. (a) 

1806. MUSSUMMAUT BUY A DIBEH, Appellant, 

- versus 

Sept. 26ifa. MUSSUMMAUT UNPOOllNA DIBEII, Respondent. 


Glaim by 
the appel* 
Iniit, to a 
moiety of 
her father’s 
esinle, the 
whole of 
which WHS 
ill posses* 
sictn of the 
respondent 
under a 
gift made 
by the ap¬ 
pellant's 
laothue 
a'fter the 
father's 
death. The 
gift pro* 
nonnccd 


TflLS was an action brought by Bijya Dibeh, in the Zillah Court 
ofRajsImhy, oti the part of herself und of her son, a minor, to 
recover from Uupoorna Dibeh, a moiety of an estate consisting of 
“ Kismnttwo anas pergiiiina Cliniidasun.’^ T|ie ytcmma assessed 
on this moiety was .stated at 6M rupees. The {ilaintiff was the eldest 
daiigiiter of Kislien Kaiint, the late zi-niindar of .the esrate, who, 
shortly before lifs decease, having no male issue, gave a written 
eutliority to Tariii Dd>eh, his wife, empowering her to adopt a 
s-jn. After his death, she selected for adoption a boy named 
Kali Kaunt, having at the time two daughters by Kishen K.'iunt, 
viz. the plaintiff, and Mussummaut Gunga Dibeh: which latter 
daughter had also a son. Kali Kaunt (whom the widow declared 
to have been actually adopted) died within a few months, and of 
course without issue; and the widow afterwards made a gift of 
the estate to Kali Bhyroo, the son (since deceased) of her younger 
daughter, and husband of the defendant. The plaintiff contended 


void under \ importaiit question of Hindoo law was here Anally determined. It had 

the Hindoo i, 0 en previously agitated in otlier cases before the Supreme Ooreriiment, former* 
law, as be- )y exercising a judicial authority iii regard to the snccession to zemindaries, and 
ing against |, 00 „ timn deieriniiied on similar principles. But the question was now for 
the right of decided in the Sadder Uewanny Adawlut. A passage cited as an 

a daughter, autiiority of law by the Hindoo writers whose works are current in Bengal, ex* 
who after* presses, that, after the fifth rear, a child should not be adopted by any of the 
warda_ bad ferms of adoption, but that a person, desirous of making an adoption, aboiihl 
male issue; a child of an -age not' exceeding fire years. On this passage a question 
and jndg- arose, whether the limitation of age was to Iw understood as positive, and con- 
ment given stitnting an indispensable requisite to the validity of the adoption; or whether it 
in favour of afimitted of any latitude of constructinn. In other provinces, and even in Ben- 
the claim, gal, if the adoption he of'a near ivlation on the paternal side, no difficulty 
would occur; as the adoption of a brother's son, nr other nearest male relation 
of the husband, would be iinqiiestionabiy valid, at an age much exceeding that 
specified. But in Bengal, where the adoption of strangers to the family » prac¬ 
tised, the settled doctrine is, that the boy'a age must be such, that his initia¬ 
tion, tlie principal ceremony of which -is tonsure, may be yet performed in the 
adopwr's name and family. Admitting, then, the antben^ky df the passage, 
and its interpretation, (both of which are however contestefl,) the best puthoii- 
ties in Bengal acknowledge the restriction, as thus explained, and not as con¬ 
fined to the particular age of five years. Accerdin|!ly, in the case under cond* 
deration, the buy not having been previously initiated in his natural father's 
family, was held by the Court to have been legally adopted.. 
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that this gift was illegal, on the ground that, on the decease of 1806. 
Kali Kauut, the widow, inheriting from him as the adopit-e mo- 
ther, was not authorized to make a gift of the estate, as tJie iiihe- 
ritance would, on her demise, vest in the plaintiff and her sister ^ 
equally, both then having male issue living. The plaintiff accord* MiManiB* 
ingly claimed a half share. The defendant, who was in possession mant I5w 
of the estate, as the widow and heiress of Kali Bliyroo, in whose 
favour the gift had been made by Tarni Dibeh the widow of Kishen ^ 

Kaunt, pleaded, that the gift was valid, in consideration of the 
grounds for its being made, which were stated to be these, viz. 
that the plaintiff (the eldest daughter) who had no male issue at 
the time, was married to a person in affluent circumstances; where* 
as the younger sister (the mother of the donee), was a widow, 
and had not wherewithal to support her son; that this son, inde* 
pendently of being the only male heir of the family, then living, 
was deemed a proper object of charity; and that, under these cir*^ 
cumstances, the widow of the zemindar made the gift in his favour, 
as a charitable donation, enjoined by maxims of religion, and cal* 
culated to benefit the soul of her departed husband. The pundit 
of the Zillah Couit having been referred to for bis opinion, whether,, 
under the circumstances stated, the gift was valid, replied that it 
was not. The pundits of three adjacent zillal;^s were consulted 
on the point, and were of opinion that the gift was g od in law, on 
the ground of its being a charitable donation by the widow, 
beneficial to the soul of tier husband. The Judge of the zillah of. 
Rajshahy, conforming to the opinion of the tnajoiily, considered 
the estate to have been legally conferred by the gift, on the hus¬ 
band of the defendant, and dismissed the claim preferred by thfr 
plaintiff to a muiety of it, with costs. 

On appeal by the pluinliff from the above decision to the Pio- 
vincial Court of Moorshedubad, that Court concurred io it, and 
dismissed the appeal, with costa. 

On a further appeal to the Sudder Dewanny Adawlut (present 
H. Colebrooke and J. Fombelle), this Court referred the question 
of law to their pundits; but as, on a review of the circumslatices • 

of the case, it appeared, that altliough the widow of the zemindar 
bad certainly declared her adoption of Kali Kaunt, there was no 
satisfactory proof of the actual performance of the legal ceremonies, 
necessary to make the adoption valid, and it was therefore uncer-i 
tain whether the widow, at the time of the gift to Kali Bbyroo, 
held the estate in right of her husband, or of her adopted son; and' 
as this point might eventually be of consequence in the detusion ot 
the cause; the question as to the validity of the gift, under tiie 
Hindoo la.w of Bengal, was proposed to the pundits of the Court,- 
in the following form; 1st, the widow of t)ie zemindar Kishen 
Kaunt having, after the death of her husband, proceeded, in pur*, 
suance of authority previously received from biin, to adopt a son ; 
and the boy designed for adoption having died before the per¬ 
formance of the legal ceremonies; and the widow having made a 
gift of her husband’s estate-to the son of her youngest daughter, _ 
which gift the eldest daughter, who afterwards had a son, denies 
to be legal, claiming a half-share of the estate by hereditary 
succession; under these circumstances, is, ot is not, the gift, vali^ 
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1800 . in law ? 2n(l, if the ceremonies of adoption were performed, and 
(iiQ selected by the widow was actually adopted, was the 
Mnwan- widow, after his decease without issue, atiihorised to make a gift 
of the estate? In answer to this reference, the pundits gave it as 
Miiunm* their opinion, that a woman succeeding to the possession of 
nmut Ua property, in right of her husband, or of her atiopied eon, k not at 
puoros liberty to alienate it without the consent of the legal heirs-; or to 
Dibeb. settle it on one heir, while there is a possibility that a co-heir may 
be subsequently born." Under this opinion, whether the adop¬ 
tion of Kali Kaunt was valid, and the estate revorted to the widow 
as bis heir, on his dying without issue; or whether the adoption 
was not valid, and she held the estate in right of her husband ; the 
Court considered the gift of the estate, made by the widow in 
favour of the respondent’s liiisband, to be void; and determined 
that, on the decease of the wi'low (which took place during the 
pieseut suit), her two daughters, viz. the appellant, and Qtinga 
UibeU, mother of the respondent's husband, both having male issue 
at the time, were entitled to equal shares of the estate as the legal 
heirs, and, consequently, that the appellant was entitled to the 
moiety which she claimed. The decrees passed against the claim 
by the 2illah and Provincial Courts, were in consequence reversed 
by the Sudder j^^ewanny Adawlut, and final judgment given in 
favour of the appellant, with costs against the respondent, (a) 


(a) An intricate question of Hindoo law was determined in this case, relative 
to the power of a widow, on whom property baa devolved by the death of her 
husband or of her son, to alien it by ^fi without the consent of the heir at law. 
The disagreement of the opinions of the pundits arose from the following ronsi* 
derations. The succession to property which has devolved on a widow, passes to 
daughters, for the sake of the male issue, which they have, or may hare. The 
son of the youngest daughter (tlie eldest lieing then cbildlesit) was therefore the 
person contemplated in the inheritance. A gift to him might be deemed bene- 
icial to tlie deceased, and ronseqnently l^al; or, the donation in favour of liim, 
who filially was to be heir in regular succession, could nut be considered as 
made against the consent of heirs, biuce his ronsent to a gift in his own favour 
might he nssaincd. In tlie present instance the prcsniqplion was, that a son had 
been adopted by the widow, and that the estate consequently reverted to lier on 
his decease without issne: it was tlierefcm: a case of property devolving on a 
mother by the decease of lier son; and it was qiieslioued whether a woman was 
restricted from aliening land so inherited by her. The law officers of the Sudder 
llewaniiy Adawlut dissented from the doctrine ivhirh maintains the woman’s 
right of alienation, and held, that the rules concerning property devolving on a 
widow, equally affect property devolving on a mother. In both cases the 
woman is restricted from aliening, uoleae for lier necessary subsistence, or for 
pious purposes, beneficial to the deceased ; and that only to a moderate extent. 
A gift of the whole property does not fall within the exception. Nor could this 
donation be considered as one made in favour of the hdr at law, the immediate 
heirs being the danghten; and the exclnaion of the further issue, which might 
be . boro between the period of the gilt sod that of the woman’s demise, btdng 
illegai. They were, therefore of opinion, that the gift was void, aod that tM 
auecession devolved on the two dangbteca, both «f whom had male jssne at the 
ttme of their motber’a decease. 
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MANIKCHUND BCNOJA, Appellant, t809. 

versus ■ . ■,<» 

RAJA GOOROONARAEN, Reapondeat. Sept. I9tli. 

THIS was an> action brought by Raja Oooroonaraan against A toad 
Manikchund Butioja and one RamsoondUr AHlre, in thd ZiHah 
Court of Ramghur, on the 13th of January 18o2, to cancel a dent, m ’ 
certain bond and written engagement, as illegal, and to recover landholder 
the sum of 22S rupees, as excess exacted from the plaintiff above 
the principal and legal interest of a loan. Tire plaintiff was 
nemindar in the district of Ramghiir. It was stated in the plaint, mill* 
that, on the 2nd of November 1796, the revenue payable by him and void, 
having fallen into arrear, a loan of 4,001 rupees was procured for 
him, or rather indirectly advanced to him, by the defendant 
Ramsoondur, at that time dewan to the Collector of the district, of the 
for which his bond was taken, in favour of the other defendant dewan to 
IVlanikchuiid, bearing the usual interest of twelve per cent; that,^hc co1Im> 
however, he was fuictd to agree privately with Uamsoondur to pay 
twenty-four per cent; and that, at the end of the following year, opposltioa 
the interest having been calculated at this rate, together with four to a special 
years interest in advance, a bond, also in favour of Manikchund, 
for 8,401 rupees, purpoiting to be the just balance, was brought fOhavingteea 
the plaintiff for signature, to«;ether with an engagement in writing obtained 
that the amount should be discharged by instalments within four by undue 
years, from the profits of lands belonging to the plaintiff, to be‘“d“*“®®* 
assigned for the purpose; and that the plaintiff was forced to sign 
the documents hy Ramsoondur. 'I'he plaintiff asserted, that under 
such circumstances, the bond and engagement were illegal, and not 
binding on him; that all just claims under the original bond bad 
been liquidated from the produce of the lands; together with an 
excess of the sum of 225 rupees, specified in the claim, which the 
plaintiff sued to rei'over. The defendant, Ramsoondur, denied any 
concern in the transaction ; and the other defendant, Manikchund, 
slated liiinself to be the only person concerned. He alleged the 
statement of the plaintiff to be unfounded; and pleaded, that, 
besides the loan of 4,001 rupees, a further sum of 3,245 rupees, had 
been advanced to the plaintiff; that the balance of principal and 
legal interest formed the amount of the bond of 8,401 rupees; and 
that a small part of it only had been liquidated. This bond, in 
favour of the defendant Manikchund, together with the engagement 
for assigning the produce of the pliuntiff’s lands for the payment, 
being produced, and the execution of them proved, by the defen¬ 
dant; and it ap|>earing that a former judgment, for the first 
instalment, had been obtained against the plaintiff by the defendant 
Manikchund, and that the present action on the part of the plain¬ 
tiff was not brought till nearly four years after the signing of the 
bond, whereas, had the signature been compulsively obtained, it 
appeared to the Ziliah Judge that redress would have been sought 
immediately, it was his opinion, that the bond was good and valid; 
and as the only payments found to bate been made by the plaintiff, 
were 4,971 rupees, leaving a considerable balance of principal and 
interest unpaid, it was pronounced that the plaintitTs action could 
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1806. not be maintained; and judgment was accordingly given against 
■ him in the Ziilah Court, with costa. 

Mantk- . On appeal by the piaintitf from the above decision to the Pro> 
cbund viiicial Court of Patna, that Court did not at all concur in it. It 
RaU^oo-* appeared to the Provincial Court to be proved by evidence for the 
roonaracn. claimant, that no more than the original sum of4,001 rupees had been 
advanced to him; that the amount of the second bond, as alleged by 
him in the Ziilah Court, was occasioned by anticipated and illegal 
interest, added to the first one; and that his signature to this bond 
was obtained by undue means, through the official influence of 
Kamsoondur, the dewaii to the Collector; and it was evident that 
Ramsoondur was the principal in the transaction under the name 
of Manikchund. 'Jhe delay, on the part of ihe claimant, in bring¬ 
ing the present action, which the Ziilah Judce assnined as a ground 
for disbelieving the bond to have been compulsively taken, ap¬ 
peared to the Provincial Court to be accounted pir, by its appear¬ 
ing that, at the time, the offices of Judge and Collector of the 
district were united in the same person; under which circum¬ 
stances it was extremely probable, that an undue exertion of 
Rainsoondur’s influence, unknown to the Judge and Collector, 
might have deterred the claimant from bringing his action for 
redress. Independently of the bond being considered invalid as 
compulsively taken, it being specified in section 2, of regulation 
19, 1793, that the Dewan of a Collector is prohibited from lending 
money, directly or indirectly, to any landholder in his district, and 
that money so lent shall not be recoverable in the Civil Courts; the 
Provincial Court judged the bond in question to be void on this 
ground, as well as the engagement for its liquidation by instaU 
menta. So much of the decree of ihe Ziilah Judge as upheld the 
bond for 8,401 rupees, was therefore reversed by the Provincial 
Court; but as it did not appear that the payments made on the* 
part of the claimant, exceeded the principal and legal interest of 
the sum of 4,001 rupees, actually advanced to him, the excess 
claimed by him was not adjudged by the Provincial Court; and 
it was merely decreed, that the bond and engagement for its 
liquidation should be surrendered and cancelled. 

An appeal from the above decision was brought to the Sudder 
Dewanny Adawlut (present J. H. Harington and J. Fombelle)- 
by Manikchund, who denied the grounds on which the Provincial- 
Court had decided, and especially the circumstance of Ramsoon¬ 
dur having been a party to the transaction. The Sudder Dewanny 
Adawlut however entertained the same opinion on the case as the 
Provincial Court of Appeal: the Court observed, that there was no 
proof of the advance of any other sum to the respondent than the 
original loan of 4,001 rupees ; that the bond for 8,001 rupees was 
evidently taken by undue influence under the impression of fear; 
and that the appellant, who, it appeared, was at the time a de¬ 
pendant of Ramsoondur, and through his interest, was employed* 
as a writer in the Collector's office, could not, from his means; and 
situation in life, be supposed with any probability to have been the 
principal in the transaction. The decree of the Provincial Court 
was therefore finally confirmed by the Sudder Dewanny Adawlut^ 
tad the appeal dismissed with costs. 
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PETUMBER GHOSE, Appellant, 1806. 

versus — .. 

GHUREEB OLLAH, Respondent. Oct. 3rd. 


Tills was an action brought by Petumber Ghose, in the Ziilah Claim by 
Court of .lessore, on the 5th of January 1802, to recover from j**® “PP®*" 
Gliureeb Oliah the lands of J)eh Satgatcha. &c. estimated tOp^g^'g^ 
produce an annual value of 10,000 rupees. These lands formed of certain 
a part of the estate of the late Govind-deo^Rai, consisting of 3]^1>D6s situ> 
anas of pergunnnh Mahmoodshahi, which in the year 1800 was"*®^*® ■“ 
sold at auction by the sheriff of Calcutta, under a writ of the 
Supreme Court, ia satisfaction of a judgment against the zemin-auction by 
dar, and was purchased by the plaintiff, to whom the defendant the sheriff 
refused possession of the lands in question, alleging that a 
vious mortgage bad been given to him on them in May 1796, by the 
late zemindar, for the sum of 5,000 rupees, with an eventual con> claini,on 
dition of sale if the amount were not repaid within a certain proof that 
time; and that, in consequence of the amount not being repaid^^® 
within the time agreed on, he had obtained a judgment against the 
zemindar for the lands, in the Zillali Court, and held them accor* mor^aged 
djiogly. The plaintiff denied this mortgage to be valid, on the and condi* 
ground that it was given while the estate was under attachment 
by the Supreme Court. This being proved on the part of the 
plaintiff by an extract from the sheriffs books, from which it ap> 
peared that the seizure was made in 1792, and in July 1798 had 
not been withdrawn ; an<i it lieing in consequence the opinion of 
the Ziliali Judge, that the defendant had no legal right under the 
mortgage, but that the plaintiff, under his purchase at the sheriff's 
sale, was entitled to the lands in question, as well as to the rest of 
the estate, judgment was given for the plaintiff in the Ziilah Court, 
with costs against the defendant. 

On appeal by the defendant from the above judgment to the 
Provincial Court of Calcutta, that Court did not concur in it. It 


was proved to the Provincial Court that the claims on the estate 
of the late zemindar, which occasioned the seizure of 1792, were 
all liquidated on or before the 24th of April 1796, at which time, 
consequently, the attachment ouirht to have been withdrawn; and 
it appeared tliat the mortgage of the lands in question was given 
by the late zemindar to GhureebOllah on the 19th of May 1796, 
twenty-four days after the date abovementioned; and that a judg¬ 
ment for the lands was obtained in 1798, in the Ziilah Court of 


Jessore, under the conditions of the mortgage. The Court bad 
strong suspicions that the continuance of the attachment on the 
estate was collusive on the part of the late zemindar, with the 
intent of defrauding Ghureeb Ollah, his mortgagee. Proofs of 
collusion on his part, appeared in a mortgage deed purporting to 
have been executed by him for the whole estate, and dated in ^791, 
which, if really executed at that time, would have invalidated the 
mortgage to Ghureeb Ollah, but which was found to have been 
several years antedated. Under these circumstances, as the mort¬ 
gage of the lands in question by the late zemindar to Ghureeb 
Ollah, was subsequent to the date on which the attachment ought 
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1806. to have been removed from the estate; and ai no proof was ad** 

-- diiced by Petumber Ghose, that any other attachment had at the 

j^nmber 'time be'en placed on the estate; it was held by the Provincial 
GUnreeb* mortirage to Ghureeb OUah, under the conditions 

Oiliiii. which he had obtained a former judgment for the lands in 

question, and held possession under that judgment, was legal and 
valid; and that the purchase of the claimant, at the sheriff’s sale, 
could not prevail against it. The decree passed by the Zillah 
Jud^ in favour of the claim, was therefore reversed by the Pro¬ 
vincial Court, and. the gosts, as well as those in the Zillah Court, 
made chargeable to the claimant. 

On appeal by the claimant from the above decision, to the 
Sadder Dewanny Adawlat(pre8ent H.Colebrooke audJ. Fombelle), 
this Court concurred in the judgment passed against the claim. 
The Court observed, that the claim rested on the ground that the 
mortgage to the respondent was illegal, as having been given 
while the estate was under a legal attachment by the Supreme 
Court; which was not shewn. And as it appeared to the Court, 
that the sheriff's sale of the estate took place in consequence of a 
different demand, and in execution of a different judgment from 
that under which the original seizure was made, it was observed, 
that, even had the mortgage been given during the original seizure, 
it could not have been affected by any claim on the part of the 
}>urcbaser at the sheriff’s sale. The decree passed against the 
claim, by the Provincial Court, was therefore finally confirmed by 
the Sudder Dewanny Adawlut, with costs against the appellant. 


1806 . BEIJNATH SAHOO, Appellant, 

- versus 

Dec. lit. VIZEER SING, Respondent. 


Claim to ON the ilst of December 1791, pergunnah Futihpoor, &c. an 
the reco- estate belonging to Vizeer Sing, bearing an annual assessment, of 
Mtate, 4,247 rupees, and yielding a coitsirlerable profit to the proprietor, 
mortgaged mortgaged by him to Beijnath Sahoo and another, for the sum 
vidtii condi" of 11,262 rupees, on deeds of bye-bil-wv/it, or raortgag'e and con- 
•'de, ditional sale, redeemable within two years. The period expired 
mortgage being redeemed by payment of ihe whole 
the end of a “roo**"^** hnt part of it had been realized by the mortgagees from 
term, now the Usufruct, and the mortgager alleged, that, before the stipulated 
expired, period expired, he offered to pay the balance in cash, and settle 
for the*** accounts, but that a settlement was evaded by the mortgagees, 
mortgager, 0" this ground the present action was brought by the mortgager, 
on proof in the Zillah Court of Behar, on the 22nd of April 1796, or 30th 
of "clearin' CAeit of the Fusshee year 1203, to redeem the estate, and to 
the mort"* *'«cover from the morteagees the sum of 292 rupees, as realized 
gage were hv them from the usufruct, in excess of the principal and legal 
made with- interest of the sum advanced. On the part of the plaintiflT, besidvs 
1"^ , the statement of the tender of cash, it was alleged, that, of the 
'' ** sum of 11,262 rupees, specified in the deeds as the amouat for 
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which the mortgage wai given, 10,400 rupees, only, had been re* 1804> 
ceived by the plaintiff, and was the full amount of principal due - 
on the mortgage. The defendants pleaded, that the whole amoant eraded bf 
was advanced ; that no tender of payment was made within the *****<* 
time limited; and that the estate'had become their property, under ******* 
the stipulations of the ihdrtgage and conditional sale. A» the' 
estate had uot been actually' redeemed by the mortgagor within 
the stipulated tihte, the Zillah Judge considered the sale to have 
become absolute to the mortgagees; and judgment was given 'in 
the Zillah Court against the claim of the mortgagor, with costs. 

On appeal by the mortgagor from the above decision to the 
Provincial Court of Patna, that Court did not ftoncur tn it. 'From 
a petition presented by the mortgagor to the Collector of the dis* 
trict, and an order passed on it, bearing date about six weeks 
before the term of the deeds expired, it was proved to the satis¬ 
faction of the Provincial Court, that a public application was then 
made by the mortgagor, for having the accounts of the mortgage 
settled, in consequence of a settlement being evaded by the mort¬ 
gagees : and as the Court was satisfied tliat thw non-payment of 
the amount within the stipulated time, did not proceed from omis¬ 
sion of the mortgagor, but from evasion on the part of the mort¬ 
gagees, in order to render the sale absolute, it was held, that the 
mortgagor was still entitled to the redemption of his estate. Of 
the sum of 11,262 rupees, the amount for which the deeds were 
executed, it had been alleged by the mortgagor, that 862 rupees 
were not paid to him; and this appeared to the Provincial Court 
to be established on the evidence of a letter from the mortgagor’s 
agent, to whom the money had been remitted on bis account, for 
the liquidation of certain debts, and whose letter stated the whole 
amount received to be 10,400 rupees, the balance after deducting 
the abovementioned sum. This balance, therefore, was deemed 
to be the full amount of principal due on the mortgage; and the 
Court, on examining the accounts of the estate, while in possession 
of the mnrtgasees, proceeded to frame an adjustment, by calcu¬ 
lating, in each year from the date of the mortgage, the amount 
due on it, with interest on one side, and the amount realized from 
the lands on the other. By this calculation, it appeared that the 
debt annually decreased, until, in the middle of 1208, the whole 
was liquidated; and, by the sums realized on the part of the mort¬ 
gagees, from that time till the end of 1209, (the date on which 
the cauae came in appeal before the Provincial Court), it appeared 
that there was an excess, including interest, received by the mort¬ 
gagees, amounting to 5,973 rupees. This sum was accordinglv 
adjudged to the mortgagor by the Provincial Court, together with 
the recovery of the estate, and costs against the mortgagees. 

In this interval Runjeet Sing, one of the mortgagees, having 
died, the other (Beijnaib Sahoo) purchased from his heirs their 
joint interest in the cause, end appealed from the above jndgpnent 
to the Sudder Dewanny Adawlut. This Court concurred in the 
judgment, except in regard to the sum of 862 rupees, deducted, 
as not received by the mortgagor, from the amount of the princi¬ 
pal due on the mortgage. By the evidence of a person who had 
been concerned in the remittance of the money, and who more- 
* VOL. 1.' z 
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1806. ov€r was one of the respondent's own witnesses, it was clearly 

— . shown, that this part of the loan had been advanced, though not 

Brijnatfa exiictly at the same time as the rest. This sum therefore, with in- 

^iioo, V. terest from the date of the mortgage, being deducted from the sum 
decreed in favour of the mortagagor l)y the Provincial Court, left a 
*’ balance due to him of 400 rupees. The decree of the Provincial 
Court was accordingly amended by the Sudder Dewanny Adawlnt, 
and the sum of 400 rupees was finally adjudged to the respon¬ 
dent, or mortgagor,, as the excess due to him from the appellant, 
or mortgagee, at the end of 1209 : together with possession of his 
estate, and the mesne profits which had accrued on it between the 
above period and the date of the final decree. The costs in the 
Sudder Dewanny Adawlut were made payable by the parties res¬ 
pectively. 


1806. RAMRUTON DAS, Appellant, 

—-— versus 

Sept. 26tb. - BUNMALEE DAS, Respondent. 

Claim to THIS was an action brought by Biinmalee Das, in the Zillah 
^h^ra' of Tilhoot, on the 24tli of July 1801, or 10th of Srawun of the 

landrwiiich y®®*" 1208, to recover fioin Kamrutun Das the lakhiraj 

bad been niuu/as Choorcot, Buram, &c. estimated to produce an annual 
held bv the value of 501 rupees. The parties were of the Sunyasi sect. The 
**aT of'””* lands were situated in Tirhuot, and had belonged, 

Klijtiniis 1® virtue of his office, tu Jykishen Das, the late mohunt of a 
eatablwb- religious eslablishiuent, situated partly in Tirhool and partly in 
ment. Nepal. Each of the parties was a C/tc/a, or pupil of this person, 
for*lhe"* each alleged h aving been appointed his successor. It was 
claiinant, sl>'ted by the plaitiiifi', that, on the mohunt's decease, in the 
on proof Fusslte year 120.*, he was elected his successor in Nepal, at the 
tbathe was^undAara, ur funeral obsequies, at which it is customary for the 
p^'uted^' election to be declared ; that, in 1203, he appointed Cheitun Das, 
■urcessor ^he.pupil of the defendant, to the charge and management of the 
to the latelands in question, of which, in that year, he transmitted the pro- 
priucipal. duce and accounts to the pluiutifF. but in the beginning of 1204, 
thought proper to declare the defendant proprietor. Tiie defen¬ 
dant pleaded, 1st, a gift to him by the late mohunt, in 1197, of 
inouza Chooroot, one of the principal portions of land attached 
to the institution, which gift the mohunt was alleged to have 
conferred with a view to make known his intention of nominating 
the defendant to succeed him; 2nd, that at the celebration of the 
funeral obsequies, in Nepal, the plaintiff had, by undue means, 
■prevented the defendant from being declared successor, according 
to the intention of the mohunt. The principal documents pro¬ 
duced in evidence by the plaintiff, were, Jst, an official letter 
from the Riija of Nepal, approving the nomination of the plaintiff 
as successor to Jykishen; 2nd, a written engagement of Cheitun 
Das (pupil of the defendant), accepting from the plaintiff the 
office of agent for the management of the lands; 3rd, accounts of 
produce submitted by Cheitun .Das to the plaintiff. The defen- 
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dant produced the following documents: Ist, a iumud from 
Ra^a Madhoo Sing, zemindar of Tirhoot, acknowledging ttie 
detendant as successor to Jykishen, for the part of the establish- 
inent situated in his zemindaree; 2nd, a corresponding purwana 
fiom the Collector of Tirhoot, confirming the lakhiraj lands to the 
defendant, as Jykishen’s successor. It did nut appear, however, 
to tbeZillah Judge, that these documents could at all establish the 
defendant's title, without proof of his having been elected by the 
assembly of mohuntSt with whom the nomination rested; and 
his plea of the gift of mouza Chooroot in 1197, was disproved by 
the evidence of his own witnesses, from which it appeared that 
this mousa was held by the mohunt himself until the period of his 
decease. The evidence of respectable persons, for the plaintiff, 
agreed in the following circumstances, viz. that the different por¬ 
tions of land, situated in Tirhoot and Nepal, were all attached to 
the same institution, and that the establishment in Tirhoot was 
subordinate to that in Nepal; that tlie late mohunt^ a shoit time 
before bis decease, in the presence of all his pupils, and of various 
persons of the order, nominated the plaintiff to succeed to his office 
of mohunt t and to the lands attached to it; that, shortly after the 
decease of the mohunt^ which happened in the same year, in Nepal, 
the principal persons of the order, to gether with the pupils of the 
deceased, and the mohunts of the surrounding distiici, were con¬ 
vened, for performing the obsequies; and that, after the accustomed 
ceremonies, they declared the plaintiff successor to thedeceascd, and 
installed him as principal of the establishment. On this evidence, 
and on proof that, according to the engagement produced by the 
plaintiff, the charge of the lands in question had been accepted 
from him by the pupil of the defendant, it was the opinion of the 
Zillah Judge, that the plaintiff was the person legally entitled to 
possession of them as the authorized successor; and judgment was 
accordingly given in his favour in the Zillah Court, with costs 
against the defendant. 

Cn appeal by the defendant from the above decision to the 
Provincial Court of Patna, and finally to the Sudder Dewanny 
Adawlut (present fl. Colebrooke and J. Fombelle), those Courts, 
respectively concurred in it, and dismissed the appeal with costs.. 


1806. 


Rninratua 
Das, o. 
HnnoislM' 
Uas. 
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. MUNROOP RAI, Appellant, 

~ —.— * versus 

Dec. 22Dd. RAMJEE BUNOJA, and BANIKAUNT RAI, 

(Heir of Skiraunt Rai, deceased), Respondents. 

Claim by THIS was an action brought bj Mnnroop Rai in the Ziilah 
tbeappel- Court of Jessore, on the 7th of August 1798, against Ramjee 
deM^ut Srikaunt Rai, to recover a talook, consisting of the 

talMk, niouza Mahadeopoor, &c. eleven in number. The Jumma^Qr 
formiug annual rent payable to the zemindar, was 4,398 rupees. The 
pan of a mouzas were situated in pergunna Saedpore, late the zemindaree 
riiTThnin”^ defendant Srikaunt Rai, which pergunna was purchased 

at auction hy the defendant Ramjee Bunoja, in October 1797, at a public sale 
by the first made by the Sheriff of Calcutta, in satisfaction of a judgment of 
the Supreme Court; and the defendant had been put into posses- 
grouud of accordingly. The plaintiff claimed the lands in question as 
apnsviouB his talook, under a previous purchase from the late zemindar, 
purchase made on the 27th of January 1797. The defendant Srikaunt 
luo'k'from having pleaded that the claim attached only to the purchaser 
the former ^he zemiiidaree, and that he was not concerned in the cause, 
zemindar, the Ziilah Judge permitted him to withdraw. The remaininjg 
The pre< defendant pleaded, that the private sale of the lands in question 
plaintiff, was invalid, alleging, that it was made during an 
niadedur- attachment of the zemindaree, with a view to defraud the public 
ing an nt- purchaser. The plaintiff having proved his purchase of the lands, 
tachmrut by a receipt for the purchase money from the late zemindar, and by 
niindaree un<ler the seal of the zemindar, granting him the lands on 

for tbe pub- & l®Bse in perpetuity, at a specified rent, in consideration of a sum 
lie Bale, de- paid for the purchase of the tenure; and the late zemindar havinjg 
dared in- declared that the zemindaree was not under attachment at the date 
Kaiuuhe lands in question; the Ziilah Judge, not seeing 

purchaser any fraud or irregularity in the sale, was of opinion that the plaintiff 
at the pub* was entitled to hold the lands as a dependent talook, paying rent to 
lie sale, the proprietor of the estate; and judgment was accordingly given 
tory^n't^ in his favour, in the Ziilah Court. The costs were made payable 
former ze- by the parties respectively. 

mindar On appeal by the defendant (the purchaser at the sheriffs sale) 
and his the above decree to the Provincial Court of Calcutta, that 

evmt'of Suspicions were entertained by the 

E ublic aale Provincial Coart, that the private sale was fraudulent; and, at all 
ring set events, it was considered, that the lease in perpetuity, granted 
by the late zemindar, was illegal, under the rules contained in the 
tion of sec-section of regulation 44, 1793, which direct, that no ze- 
tion 2, mindar shall dispose of a dependent talook to be held at the same 
regulation jummut or fixed rent, for a longer period than ten years, and declare 
with engagement fixing the jumma of a dependent 

pjci talookdar in opposition to such prohibition. If the plaintiff had 
ga^fflcnu been injured, and was entitled to reparation, the Court observed, 
filing the that his action could only lie against the zemindar, who made the 
**°<»init*** sale to him, and not against the public purchaser of the 

telooksin zemindaree; and that the Ziilah Judge had acted erroneously in 
op^tioo not including the late zemindar, as a party, in his decree. The 
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decision passed by the Zillah Judge in (livOttr of the blaimaot, itOA 
and against the public purchaser, liras therefore annulled by the ' 
Provincial Court, with ab option to the clahnVint to sue the late to thi ral» 
zemindar in a separate action. Reimbursement of costs was at ^|^” 
the same time ordered to be made to the publW puVchiser. 

On appeal by the claimant from the above decision to the 
Sudder Dewanny Adawlut (prefcent R.. ColebrOoke and J. Fom- 
belle), as the late Srikaunt Kai had been sued in-the cause in the 
first instance, it appeared proper to the Court to summon hik 
representative; and accordingly, Banikaobt, hie- heir, attended^ 
and pleaded as one of the reapondents in the cause. The Sad¬ 
der Dewanny Adawlut did not see reason to aukpect the private- 
sale to the claimant^ to have originatijd in fraud on the part of 
the late zemindar; and the Court remarked, that, under the 2nd 
section of regulation 44, 1793, ^d^verted to by the Provincial 
Court of Appeal, though the lease,/tS fixing a rent in perpetuity, 
was in so far invalid, it did not fo'dow that the sale of the de¬ 
pendent talookdaree tenure should on the same account be void. 

But the first respondent (the purchaser at the public sale) having 
proved, by an extract from the records of the sheriiTs ofiice, that, 
at the date of the private sale of the talook in question to the ap¬ 
pellant, the zemindaree was actually under the attachment, which 
ended in the public sale of it to the above respondent, the Court 
held, that the private sale of the talook, during the attachment 
of the zemindaree, was invalid against the right of the purchaser 
of the zemindaree, and consequently concurred with the Provin¬ 
cial Court of Appeal in determining that the present claim, as far 
as related to the public purchaser, was not admissible. Ac the 
same time, the Court having learnt that Banikaunt, the second 
respondent, had brought an action in the Supreme Court, to set 
aside the sherifTs sale of the zemindaree; and that, although no 
final decision had yet taken place, an order of Court had been 
passed favourable to bis claim; it was declared, that, in the event 
of the sale of the zemindaree being set aside by the Supreme 
Court, and of Banikaunt being restored to possession of his fa¬ 
ther’s estate, the appellant would be entitled to possession of the 
lands in dispute as a dependent talook, under the sale of that te¬ 
nure made to him by the late zemindar; or, if the public sale were 
not set aside, would be entitled to receive back with interest, from 
Banikaunt, as the late zemindar’s heir, the purchase money of 
the talookdaree tenure. Final judgment was therefore given 
by the Sudder Dewanny Adawlut, confirming so much of the Pro¬ 
vincial Court's decree, as dismissed the claim against the first 
respondent; but the appellant was at the same time permitted, 
in the event of the second respondent not satisfyinsr him in either 
of the modes pointed out, to sue him for possession of the ta¬ 
look, or for recovery of the purchase money, (a) 

(a) The final decision on this cause was partly founded on the principle, that 
the owner of an estate, disposing of part of it as a dependent tenure, while the 
estate is under attachment preparatory to a public sale, binds himself and ^ 
heirs by socli .1 disposal, in the event of the attachment being eubseqaently with¬ 
drawn, or the public sale, if made, being set aside, and the estate reatored to 
the original owner, or his legal repreientafive} though, if the pubUc ssle, for 
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1807. COLLECTOR OF MOORSHEDABAD, Appellant, 

. versus 

J.n. I6tli. BISHENNATH RAI and SHEONATH RAI, Respondents. 


On a claim THIS was an action brougrht in the City Coart of Moorsheda- 
by the Cuiifctor of the district on the part of Government, on 

M^rahe- 31st of December 1802, against Bisheniiath and Sheonath RaL 
dabad, on for the right of assessing certain lands held exempt from revenue 
the part of under the title of dewuttur, to the extent of 4,536 beegas. The 
produce was estimated at 2,468 rupees. These lands .were 
the right in Fyazabad, and other adjoining pergunnas, and had 

asspRsiog been granted as an endowment, by Ranee Bhuwani, formerly 
ceruin zemindar of Rajshahy, for tlie service and worship of certain idols, 
Meml»t ”*‘*‘*^ set apart flora her zeniindaree as dewuttur, exempt from 
froioK- revenue, the direction and superintendence of the religious esta¬ 
blishment being however reserved to herself and her family. The 
zeniindaree in which the lands are situated had been since sold; 
and, on a question arising respecting the right of holding the lands 
distinct from the zemindaree, the Collector was directed by the 
Board of Revenue to institute a suit fur trying the validity of the 
tenure, and for the ultimate asse.ssment of revenue on the lands. 
The claim which was accordingly preferred airainst the defendants 
tpnt grants, (grranelsons of the Ranee), was made on two grounds, 1st, that, by 
There- the 3d section of resiilation 19, 1793, grants fur holding lands 
nuiinder exempt from the public assessment, made, without the sanction of 
jp”l. Government, since the date of the Oewanny (Auirust 1765), are 
]y /aAAtraj, declared invalid, under which rule the greater part of the lands in 
as Lsvim;; question were alleged to be assessable; 2nd, that the produce of the 
^before question had been appropriated to private uses, and that the 

the Com- retaining to herself and family the superintendence and 

management, was in fact both the grantor and grantee; under 
which circumstances the grants could not be deemed valid. Tha 
defendants (one of whom, Sheonath, had the superintendence of 
Ramachundra, one of the principal idols), pleaded, that the lands 
had been appropriated to religious purposes by the former zemin¬ 
dars of Rajshahy, before the Company acquired the Dewanny: 
that a Jirman confirming such appropriation had been obtained 


venue ns 
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part of 
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which the attachment was made, take place, and remain in force, any transfer or 
lease, mode by the late proprietor during the attachment, is not ralid agaiost the 
public purchaser. The decree of the Sudder Dewanny Adawlnt reroynizea an im¬ 
portant distinction, in the construction of section 2, regulation 44, 1793, between 
the engagement for tliejnnima or rent, and the tenure of the land for which such 
rent is engaged to be paid. The declared object of that regulation being to pre¬ 
vent leases of dependent talooka or other under tenures for n long term, or in 
perpetuity, at a reduced rent; while it was at the name time rxpresalv declared 
in the 7tb section, that '* nothing contained in this regulation ahail be con¬ 
strued to prohibit any semindar, independent talirakdar, or other actual pro¬ 
prietor of land, from selling, giring, or otherwiae disposing of any part of bis 
lands, as a dependent talook {'* the Court (as it had before done on a reference of 
the question from one of the Zillab Judges, in May 1798) considered the en¬ 
gagement for the fixed rent, only, to be declared void by the rule contained in 
the 2d aection of the regulation, without the right of tenancy in the land, as 
stipulated between the parties, lieing in any other respect affected. The same 
principle of construction ia appKcable to all remedial laws, which are to be in¬ 
terpreted with a view to the intended nmedy, and its advancement.—(Alsei- 
afene, Vol. l,p.87.) 
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from the Emperor Shah Aulum; and that no part of the lands woe 1806. 

■abject to the public assessment. From the circumstances of the - 

Ranee having helu the management of the lands, and reserved to 
herself the appointment of the oHieers of the several temples; and ,, 
from Its appearing that the rents were regularly remitted to her B'whennath 
until her Uecease; the Ziiiah Judge, considering the grant of the Ssi and 
dewuttar lands in the light of a grant to herself, and a fraud on Sbeonam 
the public revenue, was of opinion, that the grants were not valid, 
with the exception however of 699 beegas, assigned for the service 
of certain idols at Benares, against the tenure of which no objection 
was considered to lie. The remainder were accordingly declared 
liable to assessment, and so adjudged in the Zillah Court, with 
costs against the defendants. 

On appeal by the defendants fiom the above decision to the 
Provincial Court of Moorshedabad, it appeared to that Court, that, 
although the rents of the greater part of the lands might have been 
remitted to the Ranee, iheie was sufficient proof, from the evidence 
of the witnesses of both parties, that the religious expenses for 
which they were appropriated, had been defrayed out of them; and 
there was no proof aduuced of their having been misapplied. The 
Court observed, that the only point to be considered in the case 
was the time at which the several portions of land, alleged by the 
claimant to be legally liable to assessment, were assigned to pious 
uses. And it appealing to the Court that 888 beegas had been 
assigned to the idol Raiuchuiidra, subsequently to the date of the 
Dewauny, and were consequenily liable to lesumption, but that 
the rest were held as dewuttur before that period; judgment was 
passed, dechiriiig the above 888 beegas, only, liable to assess¬ 
ment, and directing ibat the settlement should be made with 
Sheonath Rai, asihesAewojyu^ or superintendent hitherto in charge 
of them. The costs in the Provincial Cuuit were made payable 
by the parties respectively. 

On appeal by the Collector from the above decision to the 
Sudder Uewatiny Adawiut (present H. Colebrouke and J. Fom- 
beile), this Court concurred in the general grounds of it. But, 
on a further investigation respecting the periods at which the 
several portions of the lands in question were appropriated to reli¬ 
gious uses. It was found, that, besides those adverted to by the 
Provincial Couit, the following had been assigned subsequently to 
the period fixed by the regulations for rendering such appropria¬ 
tions invalid; nanieiy, in pergunna Fyazabad, assigned to the idol 
Gopaul Thakoor, 100 beegas; to the idol Kaj Rajesree Thukraen, 

423 beegas; and, in pergunna Kunwur Putta, to the idol Tarake- 
■ur, 35 beegas; total 568 beegas. Final judgment was accord- 
ingly given for the assessment of these lands, in addition to those 
adjudged liable to assessment by the Provincial Court: and with 
an order that a settlement should be made for them with the pos¬ 
sessors, in the mode prescribed by the regulations. The costs in 
the Sadder Uewanny Adawiut were made payable by the parties 
respectively, (a) 

(a) It may be remarked, as incidental to this decision, that lands held by n 
semindar for a religious appropriation of which he haa the aaperinteodence, are 
not considered to form part of the aemiadaree, provided the endowiueat is valid 
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1807. COLLECTOR OF DiNAJPOOR, and pSREN KAUNT RAI, 

- Appellants, 

<Jsa. 23rd. versuf 

GORCHUND SURMA, Respondent 

On s claim THIS was an action brought by Gorchund Surma, in the Zillah 
A to Court of Oinajpoor, on the 4th of June 1802, to recover from 
fiLd rent Kishen Kaunt Rat the mouzas Ramnugur and Nunya Tikore, ei- 
certaia ' tuated in pergunoa Deeora. It appeared, that, atthe sale of certain 
lands in parts of the zemindaree of Dinajpoor, in satisfaction of arrears of 
* ^*'® zemindar, two mekals, or lots, containing, 

ar'pu^ic emoiig other lands, the mouz.ts in question, were purchased by the 
sale by B, defendant Kishen Kaunt Rai. In the detailed statement of the 
judgment particulars of the lands to be sold, exhibited, as usual, at the time 
A» of sale, for the information of persons wishing to purchase, the 
he^itary" ™®tizas in question were specified as common malguzaree lands, 
Tight to the bearing a Jummaf or annual rent, one of 837, and the other of 
tenure. 1,083 rupees; and, on the faith of these statements, the purchase 
® of the two lots was made by the defendant. The plaintiff, however, 

to relin-^ alleged a right of holding the mouzas at a fixed and perpetual 
qaisii bis jumma of 575 rupees, under an iatimraree grant to his father from 
pmebase, a former zemindar of Dinajpoor; and accordingly brought the 
action to recover possession on that tenure. From docu- 
the rent" ments brought forward by the plaintiff, it was proved, that in the 
these lands year 1763, Baidnath Kai, then zemindar of Dinajpoor, granted 
baring seven mouzas, two of which are those in question, to Odyechund, 
roneonsl father of the plaintiff (at that time priest to the Raja’s family), 

deacrited ^ tenure termed birt ijarah, at a perpetual jumma of 575 

atthe time rupees: that, in 1770, the province having suffered during the 
of sale. general famine, and the grantee, finding difficulty in the cultivation 
of the mouzas, the Raja agreed to annex them to his nij talooks, 
or private lands, giving at the same time an agreement in writing, 
to the plaintiff’s father, to continue to him his tenure, and to pay 
the profits, regularly, aher deducting the public revenue and inci¬ 
dental charges; that, further, on the 28th of March 1776, a decree 
was passed by the Superintendent of the Adawlut of Dinajpoor 
(in a cause wherein the plaintiff’s father sued the Raja, in con¬ 
sequence of part of his profits being withheld by the Raja’s 
gomoihta), decreeing to him the full profits; acknowledging his 
rights as above stated; and specifying that the tenure of the lands 
was ascertained to belong to him; that they were only in charge 
of the Raja; and that possession of them was at any time de- 
mandable. It further appeared that Baidnath Rai, and his suc¬ 
cessor the late zemindar had annually paid to the plaintiff’s father, 
and to the plaintiff, the profits of the mouzas, until the sale of their 
zemindaree; and, in the papers relating to the decennial settlement, 
the jumma of the two mouzas was rated at the amount at which 
the plaintiff claimed to hold them. Under these circumstances 
the Zillah Judge being of opinion that the plaintiff was entitled to 

under tbe regolntions; also that the semindar having made such endowment, 
does not invalidate it, if antecedent to the dewanay grant. 
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liold the lan<^s at the jumma stated, on an isiimraree tenure, judg* 1907. 
ment was given in his farour in the zUlafa Court, with costs against —. 
the defendant. Collector 

On appeal by the defendant, in conjunction with the Collector 
of the district, from the above decision to the Provincial Court of g^g„***^ 
Muorsliedabad, that Court concurred in it. and dismissed the ap* Kanat Rid, 
peal. It WHS at the same time ordered, that the defendant siiould *. Gor* 
account to the plaintiff for the mesne proAts during the time the 
lands had been in his possession. 

A special appeal from the above decision having been admitted 
by the Sudder Uewanny Adawlut (present H. Colebrooke and 
J. Fombelle), on the motion of the Collertor, the principal plea 
urged by him before this Court, was, that, from the tenure of the 
niouras not having been conferred under any of the titles by which 
the uci upancy of land is usually defined, but by the peculiar term 
bin ijareh, it must have been intended, that the grantee should 
possess only an income in money arising from the produce of the 
lands, and that the grant appeared to have been only a personal 
allowance to the respondent’s father, as priest to the Raja, and 
not a grant which ought to be continued to the respondent, who had 
never held the office; especially now that the office had ceased. 

The Sudder Dewaimy Adawlut. howeier, on full consideration of 
the case, held, tliat tlie grant must be construed to convey a tenure 
inheritable by the heir of the grantee, and not as a personal grant, 
or one of pecuniary provision; and that the respondent, by right 
of inheiitanee from his father, was entitled to hold the lands at 
the istimraree jumma sperified in the grant. The derree passed 
in favour of the elainiant by the Provincial Court, was therefore 
affirmed by the Sudder Dewanny Adawlut, and the appeal dis* 
missed with costs. With respect to the purchase made at public 
sale, by the appellant Kishen Kaunt Rai, of the mehals in which 
the birt ijareh lands of the respondent are situated, it was pro¬ 
nounced by the Sudder Dewanny Adawlat (in concurrence with 
the Board of Revenue) that the appellant was at liberty to relin¬ 
quish his purchase, in consequence of the error in the public 
statements, on the faith of which it was made. The appellant, 
boweier, having declined taking advantage of it in the present case, 
no provision was made for it in the decree, (a) 

fa} The option possessed by parchasers at the public sales to rellnqnlah tbelr 
purchases on the discovery of nay material error in the deacription of the lands 
■old to them, was noticed in the case of DoorKaperahad Bose, v. the Collector 
of the twenty.four pergnnnas, Aufput IS, 1806. But this is the first inatnnea 
in which the right in question, founded on nn obvions principle of equity, and the 
law of coutracts, waa Judicially declared by the Court. 
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Mar. 9ih. 


PURTAB BAHAUDUR. SINQ, and another. Appellants, 

versus 

TILUKDHAREE SING, Respondent. 


4th. 

Mahadeo Komar Siof. 
The plaintiffii. 


On a clHim THIS was an action brought by Purtab Bahaudur Sing, and 
by the ap- another, in the Zillah Court ofSarun, on the 7th of November 
rfonrth Katie of tlie Fuslee year 1203, against Tilukdha- 

of certain '■‘‘® Sing, for the proprietary right of a f«iurtli share of certain 
laniis, Hs lands, to the extent of 36,119 beegns. in Tuppa Dho Sahoo, and 
brira of other adjacent places, held exempt from the payment of revenue; 
h”not a*'*^' also to recover the sum of 5,000 rupees, as the produce of 
pv^hifT^ the share claimed, during the years 1201 and 12U2;exclu- 

that the sive of moiiza Shampoor, forming a part of the share in contest, 

father had jy possession of the plaintiils. The descent of the parties 
any title to ,. ■ . 

■ SOTRWEErSINQ, 

Claim dis- 

missed. r" ' 

One of fonr ^st* 2d. 3d, 4th. 

brothers, R«j Siug. Mahadeo Dntt Sing. Ubdhoot Sing. Mahadeo Komar Sing, 
who, while | I 

lirintr in The defendant. The plaintiffii. 

family part' The lands, of which the plaiiititis claimed a fourth share, were 
tridi*"t*he ®*‘**®‘^ gr-tnied, free from revenue, under the title of 

reat, obtain* N'jbub Kasim Ali Khan. They were alleged by 

ed a conai- the plaiutifTs to have been conferred on their fnmiltf, and to have 
ilrrable been held by their father Mahadeo Komar Sing, and his three 
fand^hcld ^‘‘tliers, in family partnership; in consequence of which the 
to he ox- plaintiffs claimed a fourth share as the heriiage of their father, 
cinairriy The defendant denied that (he plaintiffs father had any title to a 
entitled to share of the lands, or had ever possessed a share of them; and 
Hindno*'^ Stated, with respect to mouza S'nampoor that the father of the 
law, it not pI'iintiSs, and ine plaintiffs, had held it merely by sufferance, 
being . From documents which the defendant produced, viz. 1st, a sunnud 
shown thatfpim Nabob Kasim Ali Khan; 2nd, a purutannaissued by a 
hby moans collector of the district; it was proved, that, on the 20th of 

ornid from 1763, prior to the date of the Dewanny, the nankar 

any joint lands in question were conferred on Ubdhoot Sing by Kasim Ali 
funds of Khan, in reward for public services, and that they were after- 
ibe family, ^g^ds, on the 15th of December 1792, confirmed to him by Go¬ 
vernment as his property under the grant; and it appeared to the 
Zillah Judge that he received and held them as a personal dona- 
.. tion. The witnesses for the plaintifis did not prove that Maha¬ 
deo Komar Sing, their father, had ever been in possession of the 
lands jointly with Ubdhoot Sing; and the Zillah Judge, consi¬ 
dering them to be the exclusive property of the defendant, by 
inheritance from his father, dismissed the claim of the plaintifis, 
with costs. 

On appeal by the plaintiffs from the above decision to the Pro¬ 
vincial Court of Patna, that Court concurred iu it, and confirmed 
it, with costs. 

On further appeal by the plaintiffs to the Sudder Dewanny 
Adawlttt (present J. H. Harington and J. Fonibelle), they rested 
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their case on the plea, that, at the period when the nankar grant *807. 
was fnade to DbdhQot Sing, the father of (he respondent, he had —" ■' 
not separated from his three brothers (one of whom was the fa- 
therof the appellants); and that, therefore, all the brothers, or 
their heirs, were entitled to share in the grant equally with the otiiem, v. 
grantee. A reference was in consequence made by the Court to TiinkdUa- 
their pundits, to ascertain, whether, under the circumstancea'^^ 
suted, the brothers of the grantee would be entitled to share with 
him in the grant, and, if so, in what propiriions (hey would 
share. The pundirs, in answer, pronounced the law of the Shuster 
on the case to be as follows; ** Of several brothers living to* 

' gather in family partnership, should one acquire property by means 
of funds common to the whole, the property so acquired belongs 
jointly to all (he brothers. Should, however, the means of acqui¬ 
sition, drawn from the joint funds, be of little consideration, and 
the personal exertion considerable, two shares belong to the 
acquirer, and one share to each of the other brothers. But, should 
property be acquired by one brother without the assistance of any 
joint funds, it belongs exclusively to the acquirer. Unless, then, 
it be proved, that Ubdiioot Sing obtained the nankar grant by 
means of the use of property belonging jointly to him and his 
brothers, the lands are the exclusive property of Ubdhoot Sing 
and his heirs.” Now it was ascertained, tiiat, at the date of the 
grant, Ubdhoot Sing (the respondent’s feather), was in possession 
of a family estate, jointly with his three brothers; and it was 
not improbable, that the resources of the joint estate might have 
assisted him in performing the services for which the grant was 
obtained; but of this there was no proof; and, after the long 
period (44 years) which had elapsed since the grant, it was not prac- 
ticable for either of the parties to adduce evidence on the point. 

As the appellants could not establish the ground, on which alone, 
under the Hindoo law, they could have a title to share in the grant, 
their claim was determined to be inadmissible. But in considera¬ 
tion of the rioulit whether the nankar grant was obtained without 
aid from the estate held, at the time, jointly by the brothers, it 
was suggested by the Court, to tbe respondent, that be should 
admit the title of the appellants to mouza Sham poor, of which they 
were in possession ; and, tiie respondent having agreed to this 
arrangement, it was provided in the decree, by which the claim of 
the appellants to a fourth share of the nankar lands wah Unallyr 
dismissed, that the mouza aboveroentioned, consisting of 600 
beegas, should leinain with them and their heirs, as their ac:know« 
ledged property. Tlie costs of tbe Sadder Dewanny Adawlul werA 
made payable by the parties respectively. (a) 

(n) The Hindoo law, applienhie to acquisitions made by one of several bre¬ 
thren living ill family parnersbip, was before stated in the report of Soobuns 
Lai, V Hiirbiiiis Lai and Kooder Ram, Jane 17, Ih 05. In that case, however, 
the exposition of the law was not so complete, nor so accnrately expressed, os 
in the present inataoce. 
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1807. ELDER WIDOW of Raja Chvtter Sein, Appellant, 

■■ ' ■ . . . versus 

AprU I5tb. YOUNGER WIDOW of Raja Chutter Sein, Respondent. 

On a claim THIS was an action brought by the younger widow of Cbutter 
Aereo^f zemindar of Burdwan), in the Civil Court of the district, 

certain on the 30th of September 1795, against the elder widow, to recover 
endowed a half share of mouza Ritsalutpore, consisting of dewuttur lands, 
lands, as a The half of their annual produce was stated at 2,699 ru|»ee». They 
hud been assigned, it appeared, as an endowment for religious 
adjudged,* purposes by lianee Jykunwur, mother to the husband of the 
that en- parties, and the produce of them appropriated to the expences of 
dowed worship in a temple raised at Amhoa to Hamsoondur and Lukhi- 
not Ulinloo idols. At the decease of Ranee .lykiiuwur 

reditable (since which about -32 years had elapsed), the parties to the pre¬ 
property, sent suit, who were her joint heirs, held the endowed lands jointly 
and that gbort time. It was soon afterwards agreed to form separate 

nurmont establishments: the pUintifT removed to Burdwan, with the idol 
of them, l.ukhiiiaraen, and accepted the monza Chunderhath (a part of the 
alone, for eni'owed lands, producing 1,400 rupees per annum), for defraying 
religiona its expenses; and the defendant remained at Amhoa in charge of 
the remaining lands, the produce of which she appropriated regu- 
ht-rirance: larly to the charges of the idol Ramsooudur. The piaintifT, in 
and the bringing the present action, alleged the endowed lands to have 
ciHiinant jjpen all along a joint property, and claimed a moiety of those in 
ing eaUired Possession of tlie defendant, as joint heiress to Ranee Jykunwur. 
tomaiiave 'I'he defendant, after mentioning the plaintifTs having sold mouza 
the moiety Chunderhath (which the plaintiff did not deny) instead of conti- 
|"4'**^**““»nuiiig to apply its produce to the purpose for which it was as- 
giveiTii" signed, pleaded, ist, that she (the defendant), having for so long 
gaiustlter. R time retained the sole superintendence of the idol Ramsoondur, 
was entitled, by the usage of the family, to the s >le management 
of the lands appropriated to its service, independently of tiie claim 
of the plaintiff being barred, bv lapse of time, under the rule of 
limitation; 2nd, that the plaintiff, in misappropriating a part of the 
endowment, had forfeited all right to share in the remainder. The 
Zillah Judge having consulted his pundit on the case, and the pun¬ 
dit having given an opinion, that the lands must be considered the 
joint rigKt of the parties, as heirs of Ranee Jykunwur, that they 
were properly divisible between them; and that the plaintiff, by the 
sale of Chunderhath, had not forfeited her right to an equal partici¬ 
pation ; judgment was given in favour of the plaintiff in the Zillah 
Court, for the half share which she claimed ; but, at the same 
time, as the mouza Chunderhath, sold by the plaintiff, was con¬ 
sidered to have been also joint property, it was ordered that a 
proportionate compensation, for half of that mouza, should be 
made by the plaintiff to the defendant, out of the adjudged moiety. 

On appeal by the defendant Rom the above decision to the 
Calcutta Provincial Court, the Senior Judge who sat in the cause 
(Ramus) coRcurred in it; but the other (Wintle) dissented from 
it, on the ground that the dewuttur lands appeared to him not to 
be hereditable property, or divisible between the parties. The 
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eillali decree was aifirmed by the casting yoice of the Senior ^807. 
Jnrige, and the appeal dismissed with costs. 

On a further appeal by the defendant to the Sudder Dewanny E'der WU 
Adawlut (present H. Cnlehrooke and J. H. Harington), this Court, 
in order to determine the law as conected with the circumstances ter S(.iii,su 
of the case, proposed the following questions to their pundits; Younger 
1 St. do lands which have been assigned to an endowment as de-^^**** 
Wttttur, f -r religions purposes, constitute an hereditable properly ? 

2nd, if they do not constitute an hereditable propeity, and the 
possessor have only the right of management for religious pur¬ 
poses, is the right of management inherkahle by the heirs of the 
person who assigned the lands for such an endowment? 3id, if 
the management be hereditary, and the heirs should agree, as in 
the present instance, to separate the funds, for two distinct religious 
establishments, is such agreement a legal one? The pundits 
returned the following answer : “ Dtwuttvr lands are not here¬ 
ditable property: tlie management of them, alone, for religious 
purposes, devolves on the heirs of the person who made the 
endowment. It is lawful for the heirs to separate by mutual 
consent, and form distinct religious establishments; and, should 
one of the heirs sell the portion of endowed land under his 
management, it is not lawful for such heir to claim a share of the 
portion managed by the other ’* On considering this opinion of 
the pundits, and adverting to the following circumstances, namely, 
that the lands were not hereditable property of either party ; 
that the management of them, since the separation of establish¬ 
ments by mutual consent, had remained, for the long period of 
thirty-two years, exclusively in the hands of the appellant, and that 
the respondent, in selling the lands under her charge, had illeually 
convened to private use what was endowed for purposes of reli¬ 
gion; ilie Sudder I'^ewanny Adawlut determined that the respon¬ 
dent ban no just claim to a share of the lands under the appel¬ 
lant's munagement, or to participate in the administration of them. 

The'decrees passed by the Zillah and Provincial Courts in favour 
of the claim were therefore reversed. It was, however, directed, 
on a consideration of all the circumstances of the case, that the 
costs in each of the Courts should be paid by the parties res- 
pectiiely. (a) 



182 


OASES IN THE SUDDER DEWANNY ADAWLUT. 


1807. BRIJ RUTUN X>AS (Pauper), Appellant, 

Venus 

April 20tli. BRIJ PAL DAS, Respondent. 

Claim bjr a THIS was an action brought by Brij Pal Das in the City Court 
father* for of Benares, on the 27th of December 1802, to recover from Brij 
a balance Rutuii Das (his father) the sum of 10,459 rupees, balance of ac- 
ofcnsh On count; with an equal amount for interest. The defendant had 
proof iliat merchant and banker at Benares, it was stated by 

waa'ac-^^ the plaintiff, that he and his brothers, after living some years with 
qnircd bp their father, not Bnding wherewithal to support themselves, 8epa> 
die sepa- rated, and entered upon different employments ; that in the year 
exdodre plaintiff went to Cuttack, where be was employed as 

industry commercial house of Bliuwani Dus; that during 

the son, his residence at Cuttack (a period of about six years) he had trans- 
andthat actions on his own account, entirely seoarate from the defendant, 
therefor^’ employed as his agent, and to whom he made frequent 

was not * reiuittances, the balance of which, remaining in the defendant’s 
entitled to hands, and wrongfiiily withheld by him, was the sum specified iu 
any part of the claim. The defendant alleged, that the plaintiff had never 
ineDt”1r l*’3*’8acted business on his own account, but as a member of the 
family, and partner with his father; and, moreover, that he, as a 
mount. father, was master of the arquisitions of his sons, and that no 
claim on the part of the plaintiff could lie against him. An aumeen 
having been appointed to examine the books of account of the 
parties respectively, it appeared from his report, confirmed by wit¬ 
nesses for the plaintiff, that the Cuttack transactions were a 
distinct concern of the plaintiff; and that the defendant had 
received commission from the plaintiff on account of goods com¬ 
missioned from Benares. The report gave a balance of 12,957 
rupees, due to the plaintiff in account with the defendant; and the 
City Judge, considering the plaintiff entitled solely and exclusively 
to the produce of his own separate industry, passed a decree in 
his favour for the principal and interest claimed, with the usual 
order with respect to costs, payable by the defendant. 

. On appeal by the defendant from the above decree, to the 
Provincial Court of Benares, that Court concurred in it, and 
confirmed it, with further interest from the date on which it was 

further appeal to the Sudder Dewanny Adawlut (present 
J. H. Harington and J. Fombelle), this ('ourt amended the fore¬ 
going decrees, for the reasons which follow : The Court allowed 
the respondent's right to 12,957 rupees, in conformity with the 
avmeen's adjustment; but as to the interest claimed, it did not 
appear to the Court what calculation of it had been made; and 
the pleader of the respondent, on being questioned, could give no 
account of it. No interest was specified by the aumeen as due, 
in addition to the sum above stated ; and the Court, advertine to 
the uncertainty whether interest had been usually charged by the 
parties in their respective aecounts, as well as to the relation in 
which the claimant stood to the other puny, determined, that such 
part of the claim as related to interest, beyond the amount of the 




cases m the swdder dewanny adawlut. 


uumeen’B adjustment, should not be admitted. Final judgment t807* 
was therefore given by the Sudder Dewanny Adawlut for tire res>' 
pondent’s recovering 12,957 rupees, with interest thereon from the BdJ RuAm 
date of the siiiah decree only, it was at the same time ordered, 
that certain jewels belonging to the appellant, to the value ofpjjj 
about 1,500 rupees, whidi the respondent, when, plaintiff in the 
City Court, admitted to have taken from the appellant; and a 
dwelling house of the appellant's, also in the respondent's 
possession; should be S'Jd, and brought into account towards 
discharging the amount adjudged. The respondent was directed 
to pay his own costs in each of the Courts: and the order, usual 
in cases of pauper suitors, was given with respect to the costs of 
the appellant. 


ODITNARAEN sing. Rajah of Benares, Appellant, 1807. 

versus - 

CAS 1 NATH, and others, (Heirs of Kashmiri MuLt,) April 24th. 

Respondents. 

THIS was an action brought by Oditnaraen Sing in the City Claim by the 
Court of Benares, on the 5th of April 1803, to recover from the ■PP*B*“* 
heirs of Kuslimiri Mull the sum of 50,000 rupees, as having been 
ember,aled by Kashmiri Mull from the late Raja, Mahipnaraen, the for a sum 
plaintiff’s father, ill the year 1786. In that year, it appeared, of money 
Kashmiri Mull was khazanchee, or treasurer, to the late Raja; 
and Mr. Francis Fowke, a civil servant of the Company, who had^”^^^ 
for some time held the office of Resident at Benares, left it, tobythrir 
return to England. It was alleged by the plaintiff, that Kashmiri ancestor, 
Mull, under pretence of an order from the late Raja to remit *™“*1** 
50,000 rupees to Calcutta on account of Mr. Fowke, appropriated 
that sum, from the Raja’s treasury, to his private use; and the]ant.^AI- 
plaintiff accordingly sued to recover the amount from the heirs of leged em- 
Kashmiri Mull. The defendants denied the embezzlement imputed ^m***^"* 
to their father, and pleaded, that an order had been given to him 
by the late Raja for the payment of tbe sum in question to Mr. dismissed. 
Fowke, through Mr. James Grant, who succeeded him as Resident; 
and that the sum was remitted to Messrs. Cockerell and Co, 

Mr. Fowke’s agents at Calcutta. The defendants further pleaded, 
that more than 17 years had elapsed since the alleged cause of 
action arose. The principal evidence brought forward by the 

6 ^ 10110 *, in support of his claim, was Apurwanna dated the 9th of 
[ovember 1789, by Mr. Duncan, then Resident at Benares, relat¬ 
ing to points investigated by order of Government, in consequence 
of complaints preferred by Raja Mahipnaraen against Mr. James 
Grant. The third paragraph of it stated as follows; Kashmiri 
Moll, in his evidence given in the case, has acknowledged that ha 
took 50,000 rupees from the Raja’s treasury to remit to Calcutta 
on account of Mr. Fowke, and alleges Mr. Grant’s order for doing 
it. The Raja should sue Kashmiri Mull before the Resident for 
the recovery of it.” The documents adduced by the defendants 
were, Ist, A hoOndee, or bill of exchange, dated the 23(d of Fe- 



OASES IN THE SUDDER OBWANNY ADAVYLCIT. 


IB4 

lfi07. bniary 1786, drawn by the house of Kashmiri Mall at Benares, on 

--Calcutta, payable to Messrs. Cockerell and Co. on account of 

^lumeo Mr. Fowke, and endorsed with a receipt, by a partner of that 
Ciwfn^b ^***'^^> letters from the late Raja to Kashmiri Mull, 

end'oUiers. (dated, one the 2l8t of November 1785, and the other the ‘2iid of 
Febiuary 1786), reciting, in the first, that he had approved the 
payment of a n««r, to Mr. Fowke, of a lack of rupees, on account 
of the Fusfee year 149 J (the commencement of it corresponding 
with September 1785); and, in the second, reciting the payment 
of AO.OOO rupees,' in part, and authorizing the payment of the 
remaining 50,000; 3rd, A farigh khutty, or receipt in full on ad* 
justment of accounts, from the late ll ija to Kashmiri .Vi nil's eldest 
son She<ideid, who appeared to have been in the habit of acting 
for him, as treasurer, dated the 27th of September 17S8. These 
documents were denied by the plaintifi^ to be genuine; and the 
Judiieofthe City Court, on examining the seals of them, and 
finding that they differed from each other, suspe' ted the documents 
to be forgeries, and refused to admit them in evidence. From the 
passage quoted from Mr. Duncan's furwanna, he concluded, th it 
the iviiiiitance had been made without directions from the Haja, 
and that the estate of Kaslimiri .\1ull was answerable for it. With 
respect to tlie lengtii of time which had elapsed since the cause of 
action, the Judge observed, that, at the death of the late Raja, the 
plaintiff was a minor, and that the deduction of the years of his 
•minority would bring the cause within the period prescribed for the 
cognizance of actions; so that there w.is nothiiiir, on that ground, 
aa-ainst the admission of the claim. Judgment was accordingly 
given in the City Couit in favour of the plaiutiff, fur the sura de¬ 
manded, with costs against the defendants. 

On appeal by the defendants from the above decision to the 
Prot iridal Court of Benares, that Court did not concur in it. 
From several authenticated papers produced by the heirs of 
the treasurer before the Provincial Court, it was proved, that 
the late Raja was in the habit of using four seals, each slightly 
differing from the other; and it appeared to the Provincial Court, 
as well as to their taw officers, who were consulted on the occa¬ 
sion, that the impression.s on all the documents adduced by the 
heirs of the treasurer before ibe City Judge, corresponded with 
one or other of those seals. The Provincial Court considered that 
the documents were genuine, and that the letters of the Kaja 
proved his having authorized the remittance of the sum in question 
by the late treasurer, for the purpose stated l)y the heirs. With 
respect to the passage in the purioanna of Mr. Duncan, the Resident 
at Benares, which seemed to have had material weight with the City 
Judge, the Provincial Court observed, that it could not be taken as 
the ground of a decision against the late treasurer, as it mentioned 
no proof of the embezzlement imputed to him, but, on suspicion of 
it merely recommended that an action should be brought against 
him. The late Raja, it appeared, did not die till six years after 
the date of the above purwanna, and, notwithstanding the intima¬ 
tion given in it, took no measures for suing the treasurer for the 
amount in question; and the Provincial Court observed, that the 
fair inference to be drawn from the Raja's silence, considered with 
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established,'was that the embeazlement imputed to the treasurer, ..— 

and the present claim preferred against his heirs, had no real Oditasiaea 
foundation. The decree passed in favour of the claimant, by the 
City Judge, was accordingly reversed by the Provincial Court; a^° * hf m . 
with costs against the claimant. 

On appeal by the claimant from the above decision to the Sadder 
Dewanny Adawiut (present H. Colebrooke and J. Fombelle), this 
Court concurred in it, and finally determined that no responsibility 
could attach to Kashmiri Mull, or his hpirs the present respondents, 
although an action for the recovery of the money, as having been 
illegally and corruptly received, might lie against Mr. Fowke, or 
his representative. Judgment was accordingly passed by the 
Sudder Dewanny Adawiut, confirming the decree passed against 
the claimant by the Provincial Court, and dismissing the appeal 
with costs. 


MUHRONNISA KHANUM, Appellant, 1807. 

versus 

MUSSUMMAUT 6UDAMOON, and others, (Heirs of May 25tli. 

Luja Ram,) Respondents. 

THIS was an action brought by Muhronnisa in the Zillah Court CIbIid by 
of Behar, on the Qlst of January 1801, or 1 lih'iVauyA of the***® 

Fsis/ee year 1207, against the heirs of Luja Ram, to redeem cer- 
tain mortgaged lands, and to recover the sum of 6,274 rupees as recover 
balance realized from the usufruct by the mortgagee and his heirs, certain 
in excess of the principal and interest of the debt, for which the™®j*S*^!*^ 
mortgage was granted. It was set forth in the plaint, that the 
lands of moiiza Doolubhpoor, Chuk Raseen, and Chuk Buroo- the mort- 
na, which had been held exempt from revenue, the former as goge,which 
altumgha^ and the two latter as aynta, by Gholam Ruza Khan, 
the plaintifi’s husband, were mortgaged by him, on the 6th of 
February 1774, to the late Luja Ram, for the sum of 6,701 rupees; being re- 
that after cousiderable sums had been realized from the pro-pc>vedu 
duce by the mortgagee, the nyma lands were given up. and the 
altumgha retained; that the plaintiff on the decease of her hus< ^ 
band, applied to the mortgagee fora statement of his receipts, should be 
and obtained from him a written voucher under date the 27 th of redeemed, 
February 1787, acknowledging the receipts at that time to 
13,376 rupees, and engaging to deliver up the lands, on a settle* 
roent of accounts ; that, however, a settlement had been evaded; not appesr* 
that, at the date of the action, the mortgage had been cleared; and jug to have 
that, calculating on one side the principal of the debt and an " 

equal sum as interest, and on the other, the receipts up to 1787, judged,' 
and from that time to the date of the action, there was a balance of however, 
the sum specified in the claim, due to the mortgagor. The de* that the 
fendant Mussumniaut Builainooit (the only one who spps&tsd) 
denied that there was any ground-to maintain the suit, and alleged.^n[j qpt 
tliat, of the lands specified in the mortgage deed, Chuk Raseen be barred 
had not been given into possession of the mortgagee; that Chuk^7Isp*® ®I 
VOL I. B B 
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1807. Biirooiia had been found to have been previously mortgaged to 

" . another person, and was delivered up to him; and thut mousa 

*|™*»"^‘*“Doolubhpoor, the only lands which the mortgagee had held, did 
liinUatlou* yield profits equal to 12 per cent annual interest on the 
andtbntthe<^^ht; that the voucher for receipts, stated by the plaintiflP, was a 
mortjtHKe fabrication; that the mortgagor, knowing that the mortgage could 
wniild be |,)e cleared by the usufruct of the lands, which the mortgagee 
at'any dme forbore till now to claim the redemption; that, after 

by liqiiida- deducting a partial payment, there remained 6,377 rupees balance 
tion of the of principal still due, according to a bond-from Moohuinmud Julai, 
principal of mortgagor, dated in the Futlee year 1193: until pay¬ 
ment of which balapce of principal the lands of mouza Doolubh- 
pore were not redeemable. The Zillah Judge being of opinion 
that the claim was not cognizable, under the rule of limitation, 
in conseqiience of the plamtifip not having claimed the redemption 
of the mortgage for 12 years, judgment was given against the 

S laintiff in the Zillah Court, with costs. It is to be remarked, 
owever, that there was a dispute respecting the right to hold the 
mortgaged lands of mouza Doohibhpore, between the widow of 
the mortgagee, and the banking house of Qoolab Rai at Patna, 
into whose hands the lands had been assigned by the mortgagee, 
and who alleged the assignment to have been m<ide in discharge 
of a debt; and it appeared that Sheopurshad, the gomaskta of 
that house, (who was in consequence made a defendant in the 
cause, ill the Zillah Court) had, during the suit, made a com¬ 
promise with the plaintiff, and delivered the lands into her posses¬ 
sion. This transfer, as being probably against the right of the 
other defendants, was declared of no effect by the Zillah Judge; 
but it was thought proper to allow the lands to remain with the 
plaintiff, until it should be determined which of the other par¬ 
ties was entitled to them. 

On appeal by the plaintiff (the widow of the mortgagor) from 
tlie decree passed against her by the Zillah Judge, to the Pro¬ 
vincial Couit of Patna, that Court also dismissed the claim, 
tliough on different isrounds. It was proved to the Provincial 
'Court, as stated on the part of the heirs of the mortgagee, that 
of the lands mortgaged to Liija Ram, part had been sold, and part 

{ ifeviously mortgaged, by the mortgagor, and that mouza Doo- 
ubhpore, alone, had remained in the hands of the mortgagee, or 
his heirs, the produce of which (525 rupees per annum) was 
not equal to legaNnterest on the amount of the mortgage debt, 
fio that it was not possible for the mortgage to have been cleared 
by the usufruct. And with respect to the alleged voucher fur re- 
•ceipts, to which the Court attached no credit, and between the 
date of which and the commencement of the present action more 
than 12 years had elapsed, without its having been made the 
ground of any claim, the Court considered that the rule of limi¬ 
tation was siifScieiit to render it of no effect. On these grounds, 
therefore, the Provincial Court dismissed the appeal, with costs. 
And it was at the same time ordered, that mouza Doolubhpore 
abould be delivered up to Mussummaut Budamoon, on the part of 
the heirs of the mortgagee, the Court not considering that Sneopiir* 
chad was authorized to make it oyer to the other party. 
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A further appeal wai brought by the widow of the mortgagor 1807. 
to the Sudder Dewanny Adawlut (present J. H. Haringum and - 
J. Fombelle). On inveaiigation of the case, it was-observed by W'lttroni 
the Sadder Dewanny Adawlut, that by the mortgage deed, bear* J™ 
iogdate the 6 ih of February 1774, it was stipulated, that the 
usufruct of the lands specided in it should be in lieu of interest mant Bh> 
to the mortgagee, until the redemption of the mortgage, viz, by damoon, 
payment of the principal lent; and that, under regulation 15 ^®tn*ri, 
1793, supposing the whole of the specified lands to have been 
deiivereti to and held by the mortgagee, and the usufruct to have 
exceeded legal interest on the debt, sOch usufruct would have been 
receivable, as interest, down to March 1780, after which, legal' 
interest alone would have been allowed to the mortgagee, the 
surplus being made applicable to the discharge of the principal. 

It was clear, however, and indeed w.is aclcnowled^d by the 
appellant, that no part of the lands specified in the original mort¬ 
gage deed had been held by the mortu^agee, or his heirs, excepting 
inouza Doolubhpore, producing annually an amonnt not equal to 
legal interest on the debt; so that of course ihe mortgage, as ob¬ 
served by the Provincial Court, could not have been cleared from 
the usufruct: though, at the same time, according to the contents 
of a bond from Moohummnd Julai, son of the mortgagor, filed on the 
part of the respondents, there was an admission on their part; that 
the mortgagee, in 1785, consented to confirm the former agree¬ 
ment for the receipt of usufruct in lieu of interest. The Sudder 
Dewannv Adawlut agreed with the Provincial Court in consideiing 
the rule of limitation a bar to the admission of any demand under 
the alleged voucher for receipts, produced by the appellant; but' 
the Court held, (as provided by the 4th danse of section 3, regu¬ 
lation 2 , 1805, enacted since the decrees of the Zillah and Pro¬ 
vincial Courts were passed) that the rule of limitation could not 
affect the claim to redeeming the lands of Doolubhpore, inas¬ 
much as Lnja Ram and his successors, having held the lands only 
as tenants in mortgage, did not hold them under a title capable of 
forming a right of property by prescription. It was accordingly 
pronounced, that the appellant, or (as it appeared that there were 
other heirs, who disputed her exclusive right,) whoever should he 
the legal successor to the estate of Gholam Ruza Khan in the 
mortgaged lands of Doolubhpore, would be entitled at any time 
to redeem the mortgage, on paying off the principal due. Final 
judgment was accordingly given by the Sudder Dewanny Adaw- 
Jtit, dismissing the appellant’s claim to the redemption of the 
mortgage, until the principal due should be paid off; witli costs 
against the appellant. Whether the right of holding possession of 
mouza Doolubhpore while the mortgage should remain unredeemed, 
was vested in the respondent, Mussummaut Budamoon, on the part 
of the heirs of the mortgagee, or in the bouse of Goolab Rai, 
under an assignment from the mortgagee, no opinion was given by 
the Sudder Dewanny Adawlut, as it was not connected with the 
question in appeal; bnt as possession bad been ordered to be given 
to tile respondent under the decree of the Provincial Court, it was 
directed that that order, if objected to by the house of Goolab 
Rai, who had possession before Uiis suit was instituted» should, 
not be enforced. 
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1807. MEHUNT RAMPER8HAUD, Appellant, 

versus 

' Jane Mu MEHUNT ODAUNGIR, Respondent. 

Claim on a THIS was an action brought by Odaungir, in the Zillah Court 
ulookdar, ofTirhoot, on the 18th of November 1794, or 11th of Agkun of 
tmiujuniiin Fuslee year 1202, to recover from Rampershaud 380 beegas 
ofurtein lakhiraj land, together with the sum of 1,209 rupees, the amount 
lands, as of profits appropriated by the defendant These land were situ- 
havingbeenated Iq Tajpoor, and other mouzas, the talookdaree right of which 
had been purchased by the gooroo, or spiritual teacher of the defen- 
ant’tan- dant, and from him had devolved on the defendant. It was 
eestor, stated in the plaint, that the lands claimed had been held exempt 

exempt ffom revenue for a series of years, under the designation of ahewut~ 

wnue^un- lands appropriated to the service of the idol Sheo, by 

derthe de> Bulundgir, an ancestor of the plaintiff, and by Munohirgir, the 
signation of plaintiff’s immediate predecessor, under regular grants from 
*Aewu»iir. former proprietors of the defendant’s estate; until, in the Fuslee 
ftn year 1194, Munohirgir was wrongfully dispossessed by the 
proof of defendant's predecessor; and the plaintiff, in consequence, now 
grants sued for the recovery. The defendant, in his answer, pleaded, 
made be- lands, though once lakhireg, had been resumed, as 

dewanny; alienated, and included in his estate; 2nd, that a baznee- 

with the nama or deed relinquishing the present demand, had been exe- 
exceptionofeuted by the plaintiff since the suit was filed. The plaintifi'denied 
15 beegM, tijjg instrument to be a bar to his claim, stating that he executed it 
for^ich contemplation of a compromise, by which it was agreed, that he 
was siibse- should relinquish bis claim on the defendant, and not demand any 
qiienttotheof the produce of the lands, on condition of the lands being given 
demnny, . nrhich had not. been done. The Zillah Judge, however, 

sanctioned instrument (dated the 2.5rh of August 1795), plainly stated, 

by govern- that the plaintiff relinquished the present demand, considered it to 
meat. bar the action under all circumstances, and gave judgement ac- 
A compro-against the plaintiff, with costs, in a decree bearing date 
21 St of November 1803. 

between the On appeal by the plaintiff from the above decision to the Pro* 
parties vincial Conrt of Patna, that Court did not concur in it, for the 
while the following reasons: Witnesses on the part of the claimant, proved 
depend^g *0 the satisfaction of the Court, that the instrument, relinquishing 
set aside,^ the claim, was, as stated by the claimant, founded upon an inten- 
inconse- tion to compromise the dispute, by resigning the intermediate 
qnence of profits of the lands, on condition of the lands being delivered into 
possession; and, although this condition was not distinctly 
^rformed specified in the instrument, it was fairly inferrible that some such 
thecondi- cooditiou must have been made; and there was no probable 
tioas of it. motive for the claimant’s relinquishing his demand t» toto. From 
five sunnuds produced by the claimant, regularly registered in the 
collector’s office, and each for a separate portion of land, making 
in the whole the quantity claimed, it was proved that the lands 
had been granted as shewuttur to the claimant’s ancestor, by 
former zemindars of the estate; and as only two of the grants, viz. 
one for 9, and another for 15 beegas, were for a quantity less than 
100 beegas, the Court observed, that, under section 7, regulation 19, 
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1793, even lupposing them resumable, government, and not the I607t 
zemindar, was entitled to the revenue asaessable on the ianda. ^ “ 

As the Proviiioial Court was of opinion, that the lands legally p 
appertained to the claimant on a free tenure, under the grants J*, 
produced; as well as that the instrument of relinquishment, op> Mehunt 
posed by the other party, was executed under a condition of the Odaunpr. 
lands being delivered to the claimant, which condition not having 
been fulBlied, the claimant was not bound to resign his claim to 
the profits, the Provincial Court pronounced him entitled to pos¬ 
session of the lands, and to the intermediate profits which he 
demanded. The decree of the Zillah Court being reversed, judg¬ 
ment was passed in his favour accordingly, with costs in both 
Courts against Rampershaud, the original defendant. 

On appeal by Rampershaud from the above decision to the 
Sudder Oewanny Adawlut (present H. Colebtooke and J. Fom- 
belle), this Court concurred with the Court of Appeal, as to the 
deed of relinquishment being ineffectual; and as to the fact of 
aunnuds, granting the lands in contest exempt from revenue, 
having been obtained by the respondent, or his ancestor, ft was 
ascertained, from some former proceedings, that the appellant’s 
predecessor, on purchasing the talook containing these lauds, in 
the Fuslee year 1179, found the respondent's predecessor in posses¬ 
sion of them; and that the respondent’s predecessor, in consequence 
of being frequently molested by the purchaser, took in farm the 
villages containing the exempted lands, and continued to hold the 
lease of them until 1194, at which time the lessor discontinued the 
lease, and also dispossessed the respondent of the exempted lands, 
on the pretence of their having been resumed, and annexed to 
his estate. The Sudder Dewanny Adawlut observed, therefore, that 
the present bad been evidently a case of ejectment on the part of 
the appellant. Of the runnudr, however, under which the lands 
were exempted from assessment, one for 15 beegas, dated in the 
Fuslee year 1175, corresponding with 1769, being subsequent to the 
dewanny, and not having been granted with the sanction of Govern¬ 
ment, the Court observed, that, under this sumud, these 15 beegas 
were not the lakhiraj tenure of the respondent, but were liable for 
revenue; to which revenue the appellant (though he ought to 
have regularly sued for it) was the person entitled, under section 6, 
regulation .19, 1793. With the exception of these 15 beegas, of 
which iMSsession was not adbidged to the respondent, the decree 
passed in his favour by the Provincial Court, including the mesne 
profits of the remaining lands, was confirmed by the Sudder 
Dewanny Adawlut. The costs were made payable by the appel¬ 
lant. 
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1807. IMAUM BUKSH KHAN, Appellant, 

' I versut 

Jaat 22iid. NAWAB DILAWUR JUNG, ReipondOnt 


aalm bjr THIS was an action brought by Imaum Buksh Khan in the Zillah 
lant*to cer* Behar/on the 2nd of April 1799, or 22nd of CAeit of the 

uinUoda fuslee year 1206, to recover from the Nawab Diiawnr Jung, the 
Id the poa- villages Bureeana, &c. fourteen in number, situated in pergunna 
Msuon of Kabur, together with 4,000 rupees, mesne profits. The annual 
dcotTaa”"* P*'^uce of the villages claimed was stated at 3,153 rupees. It 
the claim- set forth in the plaint, that these villages were the plaintiff's 
apt’a here* milkeut or property, as heir of his father, who was malik or pro* 
them at his decease in 1177 : that, the plaintiff being 
On^roo'f the villages remained under the management of 

totheaa- Ihe Nawab Jllozuffir Jung, who held the pergunna in jagir^ 
tisfaction until, in 1191, the plainti^s minority having expired, he applied 
derDewaa'*° Buhram Jun<r, younger son of Mozufiir Jung, who had been 
appointed mokhtar or superintendent of the jagir, (or possession 
lut, shoiv- of his lands, and for the malikana, or proprietary profits, of past 
ln;r the title years: that Buhram Jung evaded the demand; and the plaintiff, 
cUimaQ*' ^ applied personally to the Nawab Mozuffir Jung, by whose 
father aod Buhram Jung made a reference, respecting the title of 

of the* the plaintiff, to Yakoot Khan, aatA or manager of theyaptr, who 
clHimant in reply transmitted a report from the canoongoei of the pergun- 

1^'® riffht of the plaintiff: that Buhram Jung, 
accordingly, ordered Yakoot Khan to give the plaintiff possession, 
Difvne’pro-and pay him the arrears of annual profits; which Yakoot Khan 
fits froiii evaded: that the plaintiff brought an action against him in 1199, 
^^rtaiu ijm. nonsuited, and directed to sue the Nawab himself, or his 
heirs. The plaintiff accordinuly brought the present action for 
possession of the villages, and for profits (to the amount specified 
in the claim), which had accrued from 1177 to the end of 1205. 
The defendant, in bis answer, 1st, denied the claim in toto, as 


well as all knowledge of the circumstances stated by the plaintiff; 
2ndly, pleaded, that, according to the plaintiff*s statement, the 
cause of action arose in 1177, since which 30 years had elapsed, 
and that the cognizance of the claim was barred under the rule of 
limitation. The chief documents adduced by the plaintiff, to prove 
the title of bis father, and the circumstances stated in his plaint. 


were, 1st, umuldu&tuc, or order for possession, from RaiGopal 
Sing, $udr naih of the^a^tr, under date the lOth of December 
1766, (1174 Fnslee), reciting, that, Moohuramud Bahaudur, 
(father of the plaintiff) semindar of 24 mouzas in pergunnah 
Kabur, including those in question, had made a settlement for his 
lands; and directing that possession should be given him; 2nd, 
letter from the same person, dated in 1175 Fuslee, addressed to 
the tehsildar of the jagir ^ and informing him, that, in consequence 
of the approved conduct of Moohummtid Bahaudur, talookdar of 
Domru, &c. a nankar or annual grant of 500 rupees, to commence 
from the beginning of the year, had been settled on him hy the 
jagirdart and was to be deducted from the rent of the talook; 3rd, 
attested copy of a report from the canoongoes of Kabur, delivered to 
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the manager Yakoot Khan, on the 2nd of January 1788, (1195 Fus- 1807. 
he) declaring the right of the plaintiff, and reciting, that according ' 
to their records, Moohumroud Bahaudur, in 1174, entered into en- 
gagementa for hia lands, and held them himself (ill the end of 1175^KI,||B, r, 
that, in 1176, on his refusing a demand of increase of revenue, Nawsb 
they were made seer, or taken into the hands of thejagirdar, and a DUswor 
ntaiikana settled on the proprietor in lieu; 4th, attested copy of 
pttrwanna from the Nawab Buhram Jung to Yakoot Khan, under 
date the 13th of September 1788, acknowledging the right of the 
plaintiff, as ascertained from vouchers, and from' the canoongoe't 
report; and directing possession to he given to him, as heir of his 
father. Several witnesses were adduced by the plaintiff in support 
of these documents, and of the facta particularized in the plaint, 
and the Zillah Judge considered it to be proved, that the plaintiff's 
father was proprietor of the villages in question at his decease; that 
the plaintiff was the regular heir to them: and that his title, as 
such, had been expressly admitted by the ancestor of the defen¬ 
dant. With respect to the plea of lapse of time urged by the 
defendant against the cognizance of the claim, it was observed, 
that the plaintiff, at the decease of his father in 1177, was ascer¬ 
tained to have been an infant; that be was not of age (18) before 
1190; and that, as appeared from a copy of a former decree of 
the Court in the cause of the plaintiff against Yakoot Khan, ma¬ 
nager of the jagir^ be sued that person to establish his title, in 
1199, within nine years after the period of his minority expired; 
that therefore, the limitation of 12 years, prescribed for the cog¬ 
nizance of actions, was not applicable lo the present case. Judg¬ 
ment was accordingly passed in the Zillah Court in favour of the 
plaintiff, for the lands, and the mesne profits demanded; with 
costs against the defendant. 

Dilawur Jung, on preferring an appeal from this decision to the 
Provincial Court of Patna, alleged, that his father purchased, in 
1197, the villages in question from Kuhwun Hing, and others, 
whom he could prove to have been the proprietors, though the 
deeds of sale had not come into his possession. The Provincial 
Court reversed the zillah decree, on the following grounds : From 
a svnnud of the Patna Council, under date the 6th Bhadon 1179, 
or 20th of August 1772, (one of the documents filed in the former 
suit brought by the claimant against Yakoot Khan), it appeared, 
that a claim had been preferred before that Council by Miterjeet 
Sing and another, against Kuhwun Sing and others, respecting 
the proprietary right of pergiinna Kabur, and that a decision, 
passed on the above date, adjudged it to be the right of the latter 
persons, the same from whom Dilawur Jung stated the purchase 
of the villages in question to have been made by his father. It 
also appear^, that in 1778, a report was drawn up, in pursnance 
of an order from the Patna Council, specifying the proprietors of 
the villages in pergunna Kabur, in which report, now produced 
by Dilawur Jung before the Provincial Court, the fourteen villages 
in question were not in the name of the claimant or his ancestor. 

Under these circumstances, it appeared to the Provincial Court, 
that the umulduetuc from Rai Gopal Sing, the chief document on 
which the claimant relied, (containing an avowal of his title to 
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1807. the villages in question as the result of an enquiry instituted h^' 

— order of the jagirdar)^ was not entitled to that degree of authority 

ettributed to it by the Ziiiah Judge, and, at all events, as it was 
only the act of a servant of the jojifirdar, that it was not conclu- 
Mawab** Jagirdar’t having admitted the proprietary right of 

Dilawar the claimant. Under these circumstances, joined with the length 
Jong. of time during which Dilawur Jung and his predecessors had held 
the villages, the Provincial Court did not consider the proofs 
adduced by the claimant sufficient to authorise a judgment against 
the possessor, f'^e decree passed in favour of the claim, by the 
Zillah Judge, was therefore reversed by the Provincial Courts with 
costs against the claimant. 

On appeal by the claimant from the above decision to the Sudder 
Dewanny Adawlut (present J. H. Harington and J. Fombeile), this 
Court, on mature consideration of the documents and evidence 
brought forward in the case, did not concur in it. The umuldustuc 
from Raigopal Sing, naib to the mokhtar of Moznffir Jun^'sya^tr, 
and the latter from the same person to the tehsUdar of the JagiTf 
informing him, that a nankar of 500 rupees per annum^ fixed for 
the claimant’s father by the jagirdar, was to be deducted from the 
rent of bis lands, were both, and more expressly the former, 
declaratory of his right as proprietor, and were admitted by the 
pleader of the respondent; and the Couit were of opinion that 
the former document, as the official act of a public servant of the 
jagirdar^ could be considered in no other light than as conveying 
the jagirdar'e avowal of the title of the appellant’s father to the 
villages in question. The attested copy of the canongoe's report 
exactly corresponded (as far down as it reached) with another 
document produced by the appellant, viz. a statement of the pro¬ 
prietors in pergunna Kabur, between the years 1110 and 1199, 
delivered, with other papers, into the collector’s office, by the 
canongoes of the pergunna, after the resumption of the Jagir in 
1200, on the decease of the late Nawab. This paper, which stated 
the 14 mouzas in question as the hereditary property of Bahaudur 
Khan, specified, that they were managed by him personally in 1174 
and 1175; that in 1176, from his not consenting to an increase 
of revenue, they were taken by the jagirdar into his own hands, 
and an allowance in lieu fixed for the proprietor. The witnesses 
on the part of the appellant, twelve in number, and the greater 
part of them late canongoes in the pergunna, corroborated in 
every point the documents and statements of the appellant, and 
proved, that, at the death of his father, the appellant was not five 
years of age; that, when his minority expired, he applied for pos¬ 
session of the villages; that an investigation was made, and his 
tide avowed, in the manner and under the circumstances stated. 
The Court of Sudder Dewanny Adawlut had no doubt of the title 
of the appellant; and were of opinion, that the plea of lapse of 
time, urgM by the respondent against the cognizance of the claim, 
could not, for the reasons stated by the Zillah Judge, be admitted 
in the case. In the Provincial Court, the respondent had alleged 
the lands to have been purchased by his father, from Kuhwun Sing 
and others, stated to have been the former proprietors; but of this 
purebase no proof was offered. With respect to the tunnud of 
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th« Patna Counctiv dated in Anffatt 177d, and the rejMNA of the I80f* 

pfaprietors in Kabnr, dated in 1773, on which docnAienta the —. . 

Provincial Court chiefly gronnded tlieir deciaion against the claim- Imaam 
ant, the Court observed, that,, in the cause before the Patna 
Council, the claimant was not a party j and that, although his NhwhIi** 
name, or that of his father, was not inserted in the report of 1778, Dilawor 
ns proprietor of the villages in question, yet these villages w«re<^aoir* 
in that report set apart from the rest, under a separate head; and 
the appellant’s name not appearing, might be accounted for by 
hia having been a minor at the time, and not present on the spot; 
and, at any rate, this circumstance did not appear to the Court 
eiifficient to disprove the appellant's title, in opposition to the 
evidence brought in support of it. On these grounds, the Sadder 
Dewanny Adawlut approved and affirmed the decision passed by 
the Zillah Judge in favour of the appellant's right to recover the 
villngcs. The respondent admitted having had possession of tlie 
villages, and paid the revenue, as reputed proprietor, from the 
beginning of the year 1200, when the jngir was resumed and the 
appellant had brought his action against thenati of the jagirdar 
in 1199. It was therefore determined, that an account should be 
rendered, by the respondent to the appellant, of the mesne profits 
from the beginning of 1200 to the end of 1214 (the current year), 
which, com|iiited at the rate of iO per cent on the annual produce 
of the viliuveg, amounted to 4,72.5 rupees. This sum, with pos¬ 
session of the vill.igeg, wag accordingly adjudged to the appellant 
by the Sudder Dewanny Adawlut; with costs in each of the Courts 
against the respondent. 


GOPAL DAS, Appellant, 1807. 

versus - ' ■ 

SHDNKER POOREE, and others, Respondents. June29tli. 

THIS was an action brought by Shunkur Pooree, and others, in On a claim 
the City Court of Benares, on the 5th of September 1803, againstbyAajfninst 
Gopal Das, and Balkishen Das (his brother), to recover the w® brother C 
of 11.533 rupees, balance (including interest) due to the plaintiffs, julntepvt- 
The defendants had been proprietors of a banking house at Be-nersina 
nares, which, about the beginning of September 1801, failed for 
a considerable amount. Shortly before the failure, the plaintiffs fb 
had paid cash into the house for bills which they required, on of a debt 
Aloorshedabad, at which place these biiia were protested, and due from 
payment of them refused. The plaintiffs in consequence ^ 

upon (he house, for payment; and it was agreed, that they should 
take a teep, or promissory note for the amount, with a mortgage on partner- 
two houses at Benares, as security for the payment within six ship, plead- 
months. This term having expired, the plaintiffs claimed P*vroeat 
from the defendants, or in default of it, required the mor^aged 
house to be sold to make good the money. The defendant Gopal on the ci^ 
Das denied all knowledge of the bills, and of the mortgage, and eumstanees 
in short all concern in the transaction; and alleged that he hadP^ *^®®"**» 
relinquished his interest in the banking house six months beforei*" * 
VOL. I. c c 
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1807. tbe failure. To prove this, he adduced a farigh-khuttyt or dee'd 
of release, from his brother Balkishen, under date the 3rd of March 
lowed to 1801, recitinpr, that the partnership between them was dissolved, 
exonrrate Baikishen had taken on himself the sole interest and 

1 1- *” responsibility in the house. Balkishen (the other defendant in the 
ninat him cause) admitted the mortgage, as from himself, but pleaded that 
fointly with payments nearly equal to the sum now demanded had been made 
at Moorshedabad. Of this, however, no proof was addureil; and 
the City Judtte observed, that it was extremely improbable; as 
the mortgage deed was executed after the return of the protested 
bills from Moorshedabad; and, if any payments had been after* 
wards made, receipts would have been forthcoming. The farigh- 
khutty, adduced in proof of tbe alleged dissolution of partnership 
between the defendants, had been produced in the City Court on 
a former occasion, when strong doubts were entertained of its 
fairness; and the circumstances of the present case confirmed the 
suspicions against it. The bills on Moorshedabad, as produced in 
Court, dated after the execution of the alleged yhripA-Mutfy, were 
drawn in the names of both the brothers, which was considered a 
strong proof that the partnership was not actually dissolved; and 
accordingly the mortgage deed, (hough only signed by Baikishen, 
being the immediate result of a transaction which appeared to have 
been common to both tbe defendants, was presumed by the Zillah 
Judge to have been signed by one on the part of the firm, and to 
be binding on both of them. But it being found that the two 
dwelling houses specified in the mortgage deed, bad been before 
mortgaged fur a difiTerent debt to two persons, who proved the 
previous mortgage, and protested against the sale of the houses in 
satisfaction of the present demand, the CHy .ludge admitted that 
the second mortgage, to the plaiiitiiTs, could not preclude the right 
of the prior mortgagees, and that the sum due to the plaintiffs 
from the defendants must be recovered from any other property 
of the defendants, which might be forthcoming. Judgment was 
given accordingly in the City Court, with costs against the defen¬ 
dants. 

Balkishen did not appeal from this decision; but the other 
defendant, Gopal Das, still asserting the dissolution of partnership, 
appealed to the Provincial Court of the division. That Court 
however concurred in the decree of the City Judge, for the follow¬ 
ing reasons: The appellant, it was observed, though the bills were 
drawn in the names of both the brothers, denied any knowledge 
of them; but as it appeared in evidence that the brothers Balkishen 
and Gopal Das were not separated, but were living under the same 
roof at the period when the bills, drawn in their joint names, were 
granted, it appeared to the Provincial Court to be fairly inferrible, 
that the appellant could not have been unaware of the transaction. 
And as the banking house failed for nearly five lacs of rupees, and 
the deed, purporting to dissolve the partnership, was dated only 
six months before the failure, the Court considered it presumable 
that the deed was colliisiveiy executed, in contemplation of 
bankruptcy, with a view to withhold the property of the parties 
from satisfying, as far as it would go, the debts of the house. The 
«Ueged dissolution of partnership, therefore, was declared inad- 
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niiiible: and the judgment of the City Court wai affirmed, with 1807. 
costs against the appellant, and interest on the sum adjudged. — ■ 

The Sudder l>ewanny Adawlut (present H. Cotebrooke and 6op«i Das, 
J Fombelle), on a further appeal to it, concurred in the above „ 8huDker 
decrees, and confirmed them, with costs against the appellant (a) 


PITUMBER BHURTACHARIJ. Appellant, 

versus 

RAMJEE BUNOJAH, (through Konla Kaunt Dutt,) 

Respondent. 


im. 


July 3d. 


ON the 14th of June 1797, the zemindaree right of pergunna by 
Saedpore was sold at auction by the sheriff of Calcutta, in satis- |J|* *1*1'*^ 
faction of a judgment of the Supreme Court against Srikunth Rai, rMpoudrat 
the former proprietor, and was purchased by Rurojee Bunojah. for pnsus- 
It was stated by Pitumber Bhurtacharij, that he was, at the time, *'0“ of a 
in possession of mousa Huheeta, the subject of the present suit, 
his talock, situated in the pergunna; and that Ramjee Bunojah, guiatioa 
notwithstanding, wrongfully dispossesst-d him, by force. This 49,1793. 
action therefore was brought by Pitumber Bhurtacharij, in the ‘be ex* 
Zillah Court of Jessore, oo the 29ih of December 1797, to r®<^over 
possession under regulation 49, 1793, which provides for summary ties, the^~ 
redress in cases of forcible ejectment. The defendant affirmed questiun of 
that he had been regularly put into possession of the mouza in "Sl** bibea 
question, as purchaser of the pergunuA. This, however, did ootg^j^^p 
appear, there being proof that the plaintiff, as stated by him, had i>ew«nay 
been irregularly and forcibly dispossessed, though he, at the time, Adawlut t 
asserted a right to the lands as his tulook. But as it appeared . 
that the plaintiff rested liis title to the mouza on a talookdary 
pottah from Siikunth Rai, the late zemindar, granting him a lease restiog with 
in perpetuity, at an annual rent of 257 rupees, whereas it is de- tbe resfion- 
clared by section 2, regulation 44, 1793, that no lease shall be 
granted by a zoinindar, fixing the rent of a dependant talook for 
a longer term than ten years, the Zillah Judge being of opinion tite cUim. 
that this pottuh was of no effect, and that the plaintiff had no title Tbe sale of 
to possession, decreed that the mouza should remain in possession 
of the defendant; but that the defendant, in consideration of the™^,„iQ 4 „ 
forcible ejectment being proved against him, should pay the while bis 
costs. zeatindafee 

On appeal hy the plaintiff from the above decision to the 
vincial Court of Calcutta, it was observed by that Court, that theQ,en|^ 
Zillah Judge ought to have conformed strictly to the regulation which ter- 
respecting forcible dispossession, which directs, that, on the fact^uua^ln 
of forcible ejectment being proved, the party dispossessed is to the 

reinstated, without enquiry into his title; instead of which, tbe zemindaree, 
Sillab decree was in fact founded on the question of right. But, invalid a* 

as the case stood before the Povincial Court, they considered them- gHinat the 

public pur- 

(m) The alleged disiolutioa of the partnership, by a deed privately executed, the^min- 
qpnld be idlowed no weight in opposition to the continnance of the appellant’s . k... 

oame in the transactions of the bouse. The circumstance of the Aeoadeei, which ^ 

were tbe funodation of the aetUiu, having been drawn in the names of both the 
brothers and partnera, was in this esse deciaive. 
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1807. selves authorized to decide the appeal on either ground; and, with 
■" a view to the interest of both parties in saving further expense^ 
gsinst the preferred taking the question of right. As the Court concurred 
theZiliah Judge in considering the claimant’s pottah invalid, 
the tnlonk and that he bad no title under it to the mouza Ruheeta as his talook, 

passed in the Zillah Court against the claimant, 
; with costs, however, payable by the defendant, in 
consideration of the forcible dispossessicm. 
for the Bsle The value of the property in contest being below the limitation 
of a telook of regular appeals to the Sudder Dewanny Adawlut (present J. H. 
ren*?”'** Harington and .1. Fombelle), the Court from the circumstance of 
petuitv,***^* decisions of the Courts below not having been conformable to 
inralid^ regulation 49,1793, under which the original action was brought, 
(under admitted a special appeal on the part of the claimant. And when 
»*^*'hItio’ pause came on to be tried, a motion being made by the pleaders 
44, i 79 ;'l) ^ parties for a decision on the question of right, and not of 

with res- possess! >n, the Court, observing that the cause hait been a lung 
pecttothe time depending, consented to decide on the right to the talook, on 
but v^d^* the ground of its being the declared wish of both parties, observing 
for the sale, same time, that, otherwise, the proceeding would not be re¬ 

gular. On examining the merits of the cause, the Sudder Dewanny 
Adawlut overruled the opinions of the Zillah and Provincial Courts, 
with respect to the pottah, on wliich the appellant grounded his 
title, being rendered altogether ineffectual l)y the ind section 
of regulation 44, 1793, and held, that under that regulation, 
it was only invalid in so far as related to a fixed real in 
perpetuity, but that it was valid for the sale of the taloukdary 
right of the mouza in contest by the late zemindar to the appellant. 
On the other hand, as it was proved from the books of the Slieriff of 
Calcutta, that, at the time when t\it?pottah in question was granted 
to the apneliaut, the pergunna was' under attachment by the 
Supreme Court, which attachment ended in the sale of it to the 
respondent, so that, at that time, tlie zemindar could have had 
no legal power to grant a talookdary tenure of any of the lands. 

It was {ironoiiuccd that, on this ground, tha pottah was of no effect 
agaiiKst the right of the respondent, under his purchase of the 
pergunna. Judgment was accordingly given by the Sudder 
Dewanny Adawlut, conBrming the decrees f>assed against the claim 
of the appellant by the Zillali and Provincial Couits; with costs (on 
the ground before stated) payable by the respondent. It having 
however been reported to the Sudder Dewanny Adawlut, that a 
suit was depending in the Supreme Court between the heirs of the 
late zemindar of pergunna Saedpore, and the respondent, on a 
claim by the former to set aside the sheriff's sale of the pergunna, 
it was signified to the appellant by the Sudder Dewanny Adawlut, 
that, in the event of this sale being set aside, and of the pergunna 
being recovered by the zemindar’s heirs, the present decision would 
be no bar to the appellant’s claim on the heirs, for the talookdary 
right of mouza Ruheeta, under the sale which appeared to have 
been made to him of that tenure, by the late zemindar, (a) 

(a) The principles wliich guided the final decision in this ease, have been 
already fully noticed in the note of Mnnroop Rai, v. Raitijre Biinc^a and Bani- 
luuttt Rai> Dec. 22, 1806, relative to another talook situated in pergonaa 


waaaold, 
and Ilia 


the judgment 
was confirmed 
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JANKI DIBEH, (Widow of Rajkishor Rai), Appellant, 

versus 7~i 

SUDA SHEO RAI and BHUWANIPERSHAD RAI, 

Respondents. 

THE late Rajkishor Rai and his brothers Suda Sheo and Bhu- On the auit 
wanipershad, had jointly inherited from their father a 7| ana P*’'" 
share of pergnnna Koondee, so that, on a partition of the estate, 
each would be entitUd to 2 | anas. Rajlcishor, who was the eldest widow of 
of the brothers, and bad no issue, was stated by the two younger their bn>« 
brothers, to have executed a testamentary deed in their favonr, **'f''* ^ 
the day before he died, reciting, that he had not adopted a sun; 
that he had not authorized his \iife to adopt one after his death, m^V^the 
nor would authorize her to do so: and pioviding, that his ana widow, « 
share of the perirunna should remain in possession of his widow 
during her life, and devolve to the younger brotliers at her decease. tii.Mn nrfhj 
After the death of Rajkishor, however, the widow produced a reversion 
deed, which she alleged to have been executed by her husband.of partofa 
giving her authority to adopt a son; and she had accordinolyj®''.'***^**®* 
adopted one, with tlie usual ceremonies, to succeed to the * 2 ^ “oauerViesuI” 
share of RajkUbor, her late husband. This action, therefore, wasmeutary 
brought by the younger brothers, in the Zillah Court of Rungpore, deed eae* 
(on the Isl of Novemlier 1802), to set aside the adoption made by®''*f‘*'•y 
the widow, and to secure to themselves the reversion of the 2 | ana[|,^ 2 !i'’ 
share of perguMnu Koondee. under the deed which they stated to to devolve 
have been executed by their deceased brother Kajkishor. Thisthem on 
deed, as produced in Court, was dated the 29ih of Kartic of the*j*'**j®***5 
Bengal year 1206, corresponding with the 9ih of December 1799, 
the day before Kajkislior’s death. Subjoined to it was the fol< meat p a gg- 
lowing f-ianse, “Should my widow, by evil advice, attompt totheir 
adopt a Sun, you wdl produce this in proof of my not having given 
her permission.*' The defendant, on the other hand, produced an 
annmuiipatra, or deed sunctinning an adoption, purporting to be fHbrioRted, 
from Rajkishor, under d.>te the 30th of November 1799. Each of”.'h‘®dcx> 
the parties alleged the document of the other to be a forgery. As 
it appeared to the Zillah Judge that the defendant, even underpur{mrting' 
the deed produced by the plaintiffs, was entitled to possession, to contain 
during her life, of the 2 | ana share which had belonged to lier"“*horiiy 
husband; and the plaintiffs had not charged her with having 
transferred the share; the Zillah Judge, considering that no actual adopt h sen, 
injury had been sustained by the plaintiffs, and that the action 
could not he maintained until such transfer should take place, 
or the defendant should die. pissed judgment, dismissing the suit. 

On appeal by the plaintiffs to the Provincial Court of Moorshe* 
dabad, that Oiurt was of opinion, that, as the adoption made by 
the widow, if duly authori/eJ, gave the adopted son an immediate 
title to the 2 ^ ana share of the estate, and the plaintiffs alleged 
the deed sanctioning an adoption to be a forgery, it was incumbent 
on the Zillah Judge to have gone into proof as to the deeds. The 

Ssedpoor, and granted in like manner when that pergiinna was nnder attach* 
went fur the debt, on account of which it was ultimately sold. Tlie pre*- 
sent case however differa from the former, in heing originally a snmmary 
artion of ejectment for the recovery of possession only, thongh the right was 
eventually determined, with ilie consent of the partiesi aod a precedent tbenby. 
eitablishid for future casea of the like nature. 
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1007. requiiite cTidence having been accordingly taken and transmitted 
> by the Zillah Judge, under an order from the Provincial Court, that 
Janki Dl. Court passed judgment in favour of the claimants on the follow- 
s’'sii >dg grounds: From the evidence of the subscribing witnesses to 
the testamentary deed of Rajkishor, produced by the younger 
Bbuwaai- brothers, that document was considered to be established. Wit- 
penbad nesses on the part of the widow deposed to the execution of the 
deed which she exhibited, bearing date the 30th of November 1799, 
and purporting to contain authority from her husband to adopt a 
son; but the Provincial Court considered its authenticity to be 
extremely doubtful, from an evident difference between the alleged 
signature of Rajkishor, and his name as subscribed to the testa¬ 
mentary deed; and also from the witnesses not agreeing in their 
evidence, when questioned as to the circumstances attending its 
execution. Besides, it appeared to the Court improbable, that 
Rajkishor, notwithstanding the formal deed executed the day 
before his death, declaring that he had not authorized an adop¬ 
tion, and disposing of his landed property in the manner therein 
stated, should have executed a contrary instrument, srranting the 
authority in question. The Provincial Court, accordingly, rejected 
the deed exhibited by the widow, and pronounced that the adoption, 
made by her was of no effect, and that the reversion of the 2^ ana 
share of the estate was the right of the claimants, on her demise. 
It was at the same time provided, that the widow should give security 
for the estate not being aliened by her, and for its being properly 
managed while in her possession ; in default of which it was pro¬ 
vided, that the Court of Wards should controul the manageraent 
of It during her life. The costs in the Zillah and Provincial Courts 
were ordered to be paid by the parties respectively. 

An appeal was preferred hy the widow from the above decision 
to the Siidder Dewanny Adawiut (present J. H. Harington and J. 
Fomhelle), the appellant still alleging the authenticity of the deed 
containing authority fiom her husband to adopt a son. On its 
production before the Couit, it was observed, that, altbnngh tlie 
date of it was in November 1799, the stamp'paper on which it was 
written, was numbered 352, of the year 1800. 'A reference was 
in consequenee made to the Judge of Zillah Rungpore, who trans¬ 
mitted an examination of a native writer in charge of the stamp 
paper in the office of the Collector. This person deposed, that 
the number and year, as endorsed on the stamp paper on which 
the deed in question was written, was his hand writing, and' 
related to the period of issuing the paper; and that it could not 
have been issued from the Collector's office in 1799, the date 
affixed to the deed written on it. The Shudder Dewanny Adawiut 
therefore, finally pronounced the deed to be a forgery, and con¬ 
firmed the decree passed by the Court of Appe-al in favour of the 
respondents; with this amendment, however, that security was 
not to be demanded from the appellant, but that, in the event of 
her appearing disqualified to manage the share of the estate, the 
board of Revenue should appoint a manager, as directed by the 
regulations, (a) 

(a) It being determined that the widow had a life interest only in her hns- 
ba^’s laiuled estate, any alienation of it by her would of course be invslid and 
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J. QUEIROS, (Executor to the estate of Gem seal Maethtb^ iW. 

Appellant, .—. . . 

, versus JaljF 20iii. 

KHUOIJA SULTAN BEGUM, and others. Heirs of Nawab 
Nujuf Khan, deceased, (through their Attorney, J. B. Foetiee), 

Respondents. 

THIS was an action brought on the part of the heirs of Nujuf Claim by 
Khan, against the executor of General Martine, in the Ziliah Court ^ 

of Cawnpore, on the 22nd of March 1804, or 6th of Cheit of the^„j„*^ 
Fuslee year 1211, to recover the talook of Nagpoor, drc. otherwise Kbui, a* 
called Nujufgurb, consisting of 9^ mouzas in pergunna Jajmow; gainst the 
and to obtain a settlement of accounts with the defendant for the 
produce of the estate from the beginning of 1189 to the end of 
1211. The annual produce was stated at 16,521 rupees. In the to recover 
Fuslee year 1174, the estate in question was conferred by a royal an estate, 
grant from the King Shah Aulum, on the Nawab Nujuf Khan,*”V|>^,^ 
exempt from revenue under the title of altumgha, and remained in quid^tion 
his possession until 1179. In that year the Nawab went to of a debt, 
Delhi, and left the estate, for the expences of his family, in charge ^ijudgcd, 
of his sister, Khudijah Begum, on whose part it was held till the?” . 
death of the Nawab, which happened at Delhi, in 1188. The Nawab ^counts, 
had, in the year 1181, become indebted to Colonel Hannay, inadopk^ by 
the sum of 40,000 rupees; and to Colonel Polier, 47,327 rupees; *he Sudder 
total 87,327 rupees; and those gentlemen, on his decease, demand- 
ed payment of their debts; in consequence of which, Kbu“«iinw ing * 
dija Begum, in 1189, gave them a tunkha, or assignment, on the debt to 
the revenues of the estate, at the same time sending orders to her|*.^^? 
agent, in charge of the estate, directing the revenues to be paid 
them until their demand should be liquidated. Soon afterwards, action re- 
they dispossessed the Begum’s people, and took the estate into served to 
their own hands. Khudija Begum represented the case to Mr. 

Hastings, then Governor General, from whom an answer 
received, reciting, that as he understood it to have been owing tOaccounc 
the netfligence of the Begum's officers in paying the revenues to due to 
Colonels Hannay and Polier, the lands must remain with theiE^^™* 
until their debt was satisfied. In this Khudijah Begum acqui¬ 
esced. Colonel Hannay died soon afterwards; and Colonel Polier, 
after being in possession four years, transferred the debt, and the 
interest of the assignees in the estate, to General Martine, who 
changed the name of it to Martingurh, and kept possession till his 
decease in 1207. The defendant, his executor, still retained it. 

It was set forth in the plaint, after a recital of the above circum* 
stances, that the amount of the debt, for the liquidation of which 
the revenues of the estate had been assigned to Colonels Hannay 
and Polier, had long since been discharged by the revenues; and 
that, on an adjustment of accounts by the Court, from 1189, the 
year in which the assignment was given, to the end of 1211, a 

void. It appeared unnecessary tberefore to r^nire seenrity from hpr, not to 
alienate the estate; and objectionable, as subjecting ber to a probable ebaige 
or inconvenience. It is to be observed, that instructions were given to tat 
Ziliah Magistrate for bringing to trial the persons concerned in the forgiery 
of the deed exhibited by the eppdlent, end in endcavoating to support Us aamen- 
tkiqr by peijory. 



too 


CASES IN THE SUODER DEWANNY ADAWLUT. 


1807. period of 03 years, there would, after deducting the amount 

..of the debt, (on which it was not a<imitted that interest waa 

J. Qnelm, deniandable), appear a considerable balance in their favour. 
Sdtao^Ue* recovery of this balance, however, they reserved for a siibae- 
fiiro and *^"eut claim, stating themselves unable at present to pay the 
Olliers. customary fees on the amount. The defendant pleaded, that, 
according to the admission of the plaintiffs themselves, Colonels 
Haniiay and Polier had taken forcible possession 21 years ago; 
tiiat it was therefore a case of trespass; and that the action waa 
barred, by the lapse of time, under the rules of limitation contained 
in regulation 3, 1793. This plea was disallowed by the Zillali 
Judge, who, adverting to Colonels Hannay and Polier having taken 
possession in consequence of the assignment, considered tiie case 
analogous to a case of mortgage, in which the lapse of time, if 
computable at all, could only he computed from the liquidation 
of the debt, and settlement of accounts, the latter of which was 
allowed not to have taken place. In the instrument by which the 
estate was assigned on the part of Khudija Begum for the liqui¬ 
dation of the debt, there was nothing mentioned with respect to 
interest. It appeared proper to the Zillah Judge to allow annual 
interest at 12 per cent on the amount of the debt, but not for a 
longer period than 12 years before the institution of the suit. An 
account was accordingly drawn out, in which were calculated, on 
the one baud, the principal of the debt, and interest on it for 12 
years antecedent to the action, and on the other, the produce of 
the estate down to the date on which the suit commenced. By 
this calculation it appeared that there was a balance of 121,709 
rupees, due to the plaintiffs. The Zillah Judge, accordingly pro¬ 
nouncing the plaintiffs entitled to recover the estate, gave judgment 
in their favour fur possession of it (on the 18th of June 1804), with 
costs against the defendant; leaving the plaintiff at liberty to sue 
for the balance in a separate action. 

On appeal by the defendant from the above decision to the 
Provincial Court of Bareilly, the grounds of the judgment passed 
by that Court, amending the zillah decree, were as follow : The 
Provincial Court concurred in considering the rules of limitation 
not applicable to the case, more especially as it appeared from the 
letter of Khudija Begum to Mr. Hastings, as well as from other 
documents, that she had several times solicited an investigation 
into the case, which, owing to various obstacles, had not taken 
place; and that she, and the other heirs, had instituted the present 
suit on the first establishment of the Court of Zillah Cawnpore. 
From the circumstance of interest not being mentioned in the 
deed of assignment, and of its not being clear to the Court, whe¬ 
ther the debt (originating apparently in the value of articles 
furnished to the Nawab), was originally meant to bear interest, 
the Court had doubts, on the first view of the case, whether any 
could be claimed by the appellant; but as it appeared that 
Khudija Begum, in a letter addressed to Colonel Scott, the resi¬ 
dent at Lucknow, on the subject of redeeming the estate, stated 
her desire to redeem it on the principal and interest being dis¬ 
charged from the revenues, and therefore virtually admitted tl^e 
right of the assignees to interest, the Provincial Court decided ta 
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to admit it. The following was the adjustment adopted by the tsor. ' 
Court, vis. 

On one side. 

Principal of the debt,. 

Interest at 12 per cent per aannm,- from be* 

* ginning of 1189 to end of 1212, (21 
years)... 

Principal and interest of the debt, 

On the other aide. 

Realised from the assigned lands during 
the same period, at the rate of 14,121 
rupees per annum, (vis. rupees 16,521 
annual produce, minus rupees 2,400, 
annual charges of collection). 

Excess realized from the assigned lands... • 

The decree of the Zillah Judge, as far as related to the recovery 
of the estate by the claimants, was in consequence confirmed by 
the Provincial Court. As the claimants, however, according to 
the above adjustment (brought forward a year subsequent to the 
institution of the suit, in 1211), had sued in the Zillah Court for 
the redemption of the estate before the debt had been liquidated, 
and the other party, instead of oflcring a fair account, appeared 
to the Provincial Court to have made unfounded objections to the 
redemption, it was directed that the costs, in the Provincial and 
Zillah Courts, should be paid by the parties respectively. 

The executor of General Martine being dissatisfied with the 
above decision, and still insisting that the action was barred under 
the rules of limitation before pleaded, and, even were it not barred, 
that the debt, including interest, which (he appellant claimed at 24 
per cent, was still unliquidated, preferred an appeal to the Sadder 
Dewanny Adawlut. But on full consideration of the merits of the 
case, a decree more favourable to the respondents was passed 
by that Court. The plea of the appellant, relative to the suit 
being barred by lapse of time, was disallowed^ for the reasons 
hereafter specified. The principal of the debt in 1189, was 
clearly 87,327 rupees; and the annual produce of the lands 
assigned for the payment, as specified in the^mau, and as stated 
by the respondents, was 16,521 rupees. The appellant demanded 
a deduction from this sum for discount on Corah rupees; but it was 
not allowed by the Court, as it appeared from the firman, that 
Sicca rupees must have been intended; and besides, though the 
above sum was adopted as the annual produce, on the ftatement 
of the respondents, there was proof that it was less than the 
average amount actually collected. As observed by the Zillah and 
Provincial Courts, there was no mention of interest on the debt, in 
the instrument of assignment. The two letters from Khudija 
Begum to her agent in charge of the estate, also made no tnention 
of interest; and from the purport of the first letter, directing the 
speedy liquidation of the debt due to Colonel Hannay, there 
appeared ground to believe that, at that time, only the payment 
of the principal, from the produce of the estate, waa in contem- 

vot. 1 . D D 


87,327 IS ls'.&S£ . 


gain, aad 
others. 


251,505 0 0 

338,832 15 1 


338,910 0 0 

77 8 3 
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others. 


1807. plation. Yet as Khiidija Beffum, in her subsequent letter to the 
- . resident at Lucknow, dated in 12u7, appeared to have agreed to 
V ^uidHa* payment of principal and interest from the produce of the 
Sultan Be. lands, iheSudder Dewanny Adawint concurred with the Provincial 
gam and Court in considering the appellant entitled to interest on the debt.^ 
I'he appellant asset ted a right to it at 24 per cent; but there was 
no trace of any stipulation for it at that rate ; and it was evident 
to the Court, that such interest could not have been stipulated, as 
tl>e annual anronnt of it would have exceeded the annual produce 
of the lands. From the written contract, moreover, by which the 
debt, and interest in the estate, were transferred to General 
Marline, dated in 1785, it appeared that 12 per cent w.ts the rate 
of interest then mentioned l-y the assignees as due. The Court 
therefore determined, that the interest allowed should be at tho 
rate of 12 per cent; and, on a view of all the circumstances of the 
case, especially there not having been originally any stipulation 
for the payment of interest, and the presumption that Khudija 
Begum’s subsequent agreement to the payment of principal and 
interest, intended a previous discharge of the principal, from tire 
annual collections, in conformity with the assignment for that 
purpose, it appeared proper to the Court to adopt an equitable 
adjustment, on a calculation of the net produce of the assigned 
lands, annually received by the assignees, by considering such 
receipts applicable in the first place to the discharge of tiie prin¬ 
cipal of the debt, and allowing the assignees (or their representative, 
the appellant) interest at the rate abovementioned, on each 
in.'talmeiit of the |irincipal, as liquidated, to the time of its liqui¬ 
dation, from the date on which tlie debt was contracted. The 
adjustment thus adapted was as follows: 

1st, Kealixed from the assigned lands in 1190, (16..521 

rupees, minus 1,817 rupees, charges of collection Bs. 

ui \\ jier cent) .. 14,7U4 

Ditto.in 1191. 14,704 

Ditto.in 1192. 14,704 

Ditto.in 1193. 14.704 

Ditto.:.in 1194. 14,704 

Ditto.in part of 1195. 13,807 

Principal of the debt... 87,327 

Leaving 897 rupees, surplus produce in 1195, applicable to pay¬ 
ment of interest. 

2d, Interest payable as follows, viz : 

Interest on the sum of 14,701 rupees paid 
in 1190, in part of the principal, at 12 
per cent per annum, from the beginning 
of 1182, the period when the debt was 
contracted, to the end of 1190, (9 years) 

Ditto on rupees 14,704, paid in 1191, (10 years) 

Ditto on ditto, paid in 1192, (11 years) 

Ditto on ditto, paid in 1193, (12 years) 

Ditto on ditto, paid in 1194, (13 years) 

Ditto on rupees 13,807, paid in 1195, (14 years) 


R. 

15,888 

17,664 

19,409 

21,173 

22,938 

23,105 


A. 

5 

12 

4 

12 

3 

12 


p. o. 


1 

15 

8 

2 

15 

2 


Total interest due 120,242 2 5 9 
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The above interest was paid as follows, viz : 

Surplus produce in 1195, applicable to payment 

of interest,. 

Interest paid by net produce of the estate, 

(rupees 14,704 per annum.) from beginnings 

of 1196, to end of 1203, (8 years). 

Ditto in part of 1204, ..... . 

Total payment of interest. 

Leaving a surplus payment, in 1204, of 12,990 rupees, 13 anas, 
5 pie, (viz: rupees 14,704, minus 1,713 lupees, 2 anas, 5 pie) in 
favour of the respondents. 

According to the above adjustment, the whole amount (princi¬ 
pal and interest) of the debt was liquidated in 1204; and pos¬ 
session of the estate was then demaa<lable by the respondents. 
The plea of the appellant, that the suit was barred on account of 
lapse of time, was rejected by tiie Court on two grounds, first, 
because the present was clearly a case of virtual mortgage, or assign¬ 
ment, and therefore (as expressly stated in the 4th clause of section 
3, regulation 2, 1805,) a case to which the rules of limitation are not 
applicable; second, even supposing tlisil the rule of limitation, plead - 
ed by the appellant, restricting the cognizance of suits to twelve years 
from the cause of action, were applicable, yet the cause of action 
in the present suit could only be considered to have arisen from 
such time as the appellant was in wrongful possession of the 
assigned lands, after the liquidation of the debt for which the 
assignment was given; and, according to the adjustment above 
stated, the debt was only liquidated in 1204, between which, and 
the date of the action, twelve years had not elapsed. The Sudtier 
Dewanny Adawlut (present J. H. Harington and J. Fumbelle) 
accordingly confirmed so much of the decrees of the Zillah 
and Provincial Courts, as adjudged possession of the estate to 
the re.«pondents: and at the same time decreed to them the 
profits accruing since the date of the Zillah decree ; with costs 
in each of the Courts. A motion was made on the part of the 
rcs!)Ondents, for obtaining under the present decree the balance 
due for the years antecedent to the decree of the Zillah Court; but 
k was stated to them by the Sudder Dewanny Adawlut, that in case 
of the appellants refusing to refund the amount, a further action 
must be brought for it, as the declared object of the present suit 
had been merely to obtain possession of the estate, (a) 


(a) An appeal to the King in Council firom the above judgment is still de¬ 
pending ! lint this did not appear to be a sufficient reason fur omitting the repurt 
of the cause in its proper place and order. It may be added, that the cirenm- 
stances whieli governed the decision being of a special nature, as stated in the 
report, it will not furnish a precedent for the general adjustment of accounts 
between proprietors of land, and assignees, or mortgagees, when there may be 
no stipulation, express or presumptive, for the application of the annoal receipts 
to the discharge of the principal in preference to the interest. 
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paid as a 
deposit, 
bearing 
interest, 
into the 


JUGGUT RAM, Gamashta (on the {»rtof the bankintir hone of 

- Urj'jnjbe Nathjee, at Caainibazar), Appellant, 

JaW 24ib. . . , .vcMut . ■ . 

ENAYUT ULLAH,.Respondent. • 

On a claim THIS was an action brought by Enayut Uilahr in the City 
against H Court of Moorshedabad, on the 6th of December 1803, or 22nd of 
lionsc”*for At'flffcwn of the Bengal year 1210, against Juggut Ram. gonuuhta 
money of the banking house of Urjiinjee Nathjoe, and Govind Das, late 
gomashta of the house, for the recovery of 7,979 rupees, as balance 
due of the sum of 10.000 rupees, stated to have been deposited 
by the plaintiff in the banking house of Urjunjee. It was set forth 
in the plaint, that the deposit of 10.000 rupees was made at three 
hands of its different times during the months of Aughun and Phaugun of the 
late head Bengal year 1209, with the house of Urjunjee, and that it was paid 
m^rbeiug Bholanath, a. servant of the plaintiff, into the hands of Govind 
proof ad- Das, at that time head gomashtn of the banking house of Urjunjee, 
dneed, that ^rith a stipulation that it should be repaid at the plaintiffs conve- 
‘^®*®*®**'nience, with 8 anas per cent monthly interest. The plaintiff 
separate* received from Govind Das some small sums 

dealings of in part payment of the money, as well as a draft on Calcutta for 
liiaowoas 287 rupees (yet unpaid), after deducting the whole of which 
and iba7’ amount of the deposit and the interest due on it, there 

the deposit reuiained due to the plaintiff the sum demanded. The de- 
wHsmade fendant Govind Das did not appear, the other defendant 
yrUhiiim denied that any deposit had been made with the banking 
i"**aii*d not which he was gomashta^ or that the plaintiff had ever any 

og’fl'e dealings with it. He added, that Govind Das,-during the time 
dit of the he was gomashta to the house of Urjunjee, had distinct transac- 
house, ad* tions of his own, in a separate house, and that, being the person 
tl'af he whose hands the plaintiff professed the money to have been 

alone was P^i^lf he must be exclusively responsible for it. A voucher for the 
responuble. deposit was produced in Court by the plaintiff, signed “ Govind 
Das, gomashta mokhtarkdr of the house of Urjunjee Natlijee. 
In the books of the house of Urjunjee, as prodaced in Court, there 
was no entry relating to the deposit; and it appeared from the 
evidence of a person engaged in the business of a banker, that it 
was customary for managing gomashlas, in the situation which 
Govind Das held at the time, to sign simply the firm of the house, 
and not their own name, in written trausactipns fur the principals. 
H'he Zillah Judge was in consequence of opinion that no responsi¬ 
bility attached to the house of Urjunjee. It being proved, however, 
from the evidence of Bholanath, and others, concerned in carrying 
the money, that the alleged amount was actually delivered into 
the hands of Govind Das, viz. 4,000 rupees at one time, 2,000 
rupees at another, and at a third, an accepted bill on Bunchaniin 
Seel, a banker, due on the same day; and it appearing to the City 
Judge, that Govind Das was the person responsible to the 
plaintiff, judgment was given in the City Court against him only, 
for the amount demanded, with costs. 

Knayut Ullah was dissatisfied yrith the above decision, (Govind 
Das, against whom it was passed, not being forthcoming) and 
appealed from it to the Provincial Court of Patiia. That Court did 
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not concur in it, for the follbwing rbaeotie; fint, it appeared to the 
Provincial Court, that the omission of the tranaactiou in the books ' 

of the house of Urjunjee (without meaning to impeach their credit) 
might have been accidebtal, and was not conclusive as to the KDryttiUl* 
house not having been concerned in the transaction; second, it was 
not denied that Govind Das was, for some time, head goma$hta of 
the house, and transacted business in that capacity' when the 
deposit in question was made; and the Court considered that a 
commercial house was accountable for all sums paid into the hands 
of its accredited gomashia, under the faith of such person acting 
with the general authority of his principals. ■ It was in consequence 
held, that the deposit in question, made on the part of Enayut 
Uilali into the hands of Govind Das, while head gomashta of the 
house of Urjiinjee, was a transaction for which the house was 
responsible. The decree of the City Court was accordingly 
reversed, and it was adjudged, that the sum demanded, with interest 
at 12 per cent from the date of the action, should be recovered by 
the claimant from the house of Uijunjee, a right of action being at 
the same time reserved to the claimant, for the amount of the draft 
on Calcutta, gianted to him in part payment of the deposit, should 
it not have been received. 

Jiiggut Ham having appealed, on the part of the banking house, 
from the decision of the Provincial Court of Moorshedabad to the 
Sudder Dewanny Adawlut (present H. Colebrooke and J. Fom- 
belle), the following were the grounds on which final' judgment 
was passed on the case. 'I he Court were satisfied that the deposit 
had been made, as stated by the respondent, with Govind Das, 
while head gomashta to the house of Urjunjee; but there was 
proof that Govind Das had, at the same time, distinct transactions 
on his own account, carried on in a separate house, under the firm 
of Govind Das and Doolubh Das his son. The original draft on 
Bunchanun Seel, for 4,000 rupees (which formed a part of the 
deposit), and an extract from the books of Bunchanun Seel having 
been sent for and obtained by the Court, at the instance of the 
appellants, it was found, that the draft had been endorsed over by 
Bholanath (the respondent's agent) to Doolubh Das, and that the 
amount of it had been credited by Bunchanun Seel to Govind and 
Doolubh Das, and not paid to the house of Urjunjee, or carried 
to their account. It further appeared, on an inspection of the 
books of account found in the separate house of Govind Das and 
Doolubh Das, at the time the former absconded, that the parti¬ 
culars of the deposit and of the partial payments stated by the 
respondent, were entered in those books as a concern of Govind 
Das's house. In addition to these circumstances, the gomashtas 
of several respectable houses gave it as their opinion to the'Sudder 
Dewanny Adawlut, after examining the voucher signed by Govind 
Das, that the deposit did not concern the house of Urjunjee. The 
Court, therefore, did not consider Govind Das to have used the ' 
name of the house, to which he was gomashta^ in the transaction 
with the respondent, or the money to have been deposited with 
Govind Das on the credit of the house. It was acertained to be . 
a frequent custom among the gomashtas of banking houses to 
have separate dealings of their own in the business of a banker, 
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1S07. ag had been the ease with Qoviod Das in the present instance: and 
' — the Court considered it to be proved, that the money deposited, 
Joggnt or rather lent at interest, by the respondent, had been received and 
Enmt’ui- gomashta^ Govind Das, on his private and separate 

ui, / account. As the money bad not ^en applied by the gomashtti 
to the use of his principals, nor received into their house; and the 
goma$hta had not bound his principals by any express aj^reeroent 
in their name; the Court decided that they were in no respect 
answerable for it. Final judgment was theiefore passed by the 
Sudder Dewanny Adawlut reversing the decree of the Provincial 
Court, and conbrniing that passed by the City Judge, declaring 
the amount demanded to be recoverable only from Govind Das. It 
was ordered that the respondent should pay bis own and the appeh- 
lant's costs in each of the Courts- (a) 


1607. JUGESUR MUSTOFEE, Appellant, 

- versus 

Aug. 3d. SHAMMOHUN RAI, and another, Respondents. 


were id 
balance a^ 
the end of 
the first 
rear of a 


Oaade> THIS was a summary action brought by Jugesiir Mustofee in 
niand by atheZillah Court of Burdwan, on the 4th of September 1805, or 
twi>“^nd"r» ifkttdon of the Bengal year 1212, to recover from Sham> 

renters mohun Rai, and another, possession of the mouzas Salahpoor, 
for posses- Arc. nine in number, together with the amount of rents collected 
aion of by the defendants during alleged illegal possession. The plaintiff 
whi^^ihev farm, from the zemindar, pergunnah Hooela, in which 

^ these mouzas are situated. He stated, that, in the beginning of 
the Bengal year 1211, he granted a lease of the mouzss, for four 
years, to the defendants, as under fanners, at an -animal rent of 
e« ora 4,812 rupees, with a stipulation that the full amount of the rent 
ieau^which be annually discharged, under penalty of the lease being 

had been taken from them, and given to some other person; that, at the 
ranted to expiration of the Brst year, there was a balance of 1,703 rupees, 
nfi^*to defendants, and on their not discharging it, the 

plaintiff, according to the penalty of their engagement, and in 
conformity with the rules contained in clause 7, section 15, regu¬ 
lation 7, 1799, granted a lease of the mouzas to one Brijraoliun 
Bunojah; notwithstanding which, the defendants retained forcible 
possession, not allowing the plaintiff's lessee to enter, and still 
made the collections of the lands. The defendants alleged, that 
their lease had been illegally broken off before the expiration of 
the term for which it was granted to them, pleading, first, that one 
of the mouzas, the rent of which was rated at 831 rupees, had never 


give up, 
summary 
judgment 
for the 
fiirmer, by 
die Ziilah 
Court, un¬ 
der regu¬ 
lation 7, 
1799. 


(a) As this judgment was founded entirely on the evidence in the case, it 
s can be no precedent against holding a banking house responsible for money 

paid to its accredited agent, in a transaction already shewn to have been with 
the house, and not with the agent individually, as in the present inttanre. See 
the case of Mr. Nowell vernu Mootee Ram, July 15, 1805, for an instanre in 
which the managing agent of a banking house, transacting husinees in the 
‘ name of bis principals, sras not held personally answerable for the debts of tho 

boose. 
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been given into their possession; second, that besides the amonnt 
of rent which the plaintiffs received from them, for they 

tendered the remaining balance, but that the plaintiffs evaded 
cepting it. These pleas however were* not substantiated; apd the^^^^' ’ 
Ziilali Judge being of opinion, that the plaintiff, in granting a newmohun 
lease to Brijmohun Bunojah, had only acted up to his stipulation Rat, aad 
with the defendants, as well as in conformity with the regulation 
quoted by him. and that the defendants, independently of force 
appearing to have been used by them, had illegally excluded the 
plaintiff*s lessee; a summary judgment was passed in the Zillah 
Court, nnder the 15th section of tegulution 7, 1799, for the 
plairttilTs- recovering possession of the mouzas from the defendants, 
together with 300 rupees, the amount of collections made by them 
since the date of the lease given to the new lessee. It was at the 
same time directed, that the defendants, for having retained pos> 
session of the lands, as they appeared to have done, by force, 
should pay a fine of 100 rupees to Government. 

On an appeal preferred by the defendants to the Provincial Court 
of Calcutta, in which it was pleaded that regulation 7, 1799, was 
irrelevant to the case, that Court was of opinion that the 49th 
regulation of 1793, was the rule by which the case should be 
decided, and that, as no force was established to have been used 
by the under farmers, which could subject them to the provisions 
contained in the latter regulation, respecting forcible ejectment, 
the summary decision passed against them by the Zillah Judge was 
not authorized; and it was accordingly reversed by the Provincial 
Court; with costs, of both Courts, payable by the farmer. 

A special appeal from the above decision, on the part of the 
farmer, having been admitted by the Sudder Dewanny Adawlut 
(present J. H. Harington and J- Fombelle), the Court observed, 
that the summary judgment for forcible ejectment, authorized by 
regulation 49, 1793, was totally unconnected with the summary 
judgment, in cases of arrears of rent, prescribed by the 15th 
section of regulation 7, 1799; that the rules of the former regula¬ 
tion were irrelevant to the case; and that the summary judgment 
passed under the latter regulation by the Zillah Judge, against the 
respondents, as under-renters in balance at the end of the year, 
was just and regular, with an exception of the fine of 100 rupees, 
which was not authorized bv the regulations. The decree of the 
Provincial Court was therefore reversed by the Sudder Dewanny 
Adawlut, and that of the Zillah Judge (excepting the fine) con¬ 
firmed, with costs in each of the Courts against the respondents, 
and with an option to them, as the judgment was summary, to 
bring a regular suit for the trial of their right of possession, if they 
thought themselves aggrieved, (a) 

(a) The rule oa which the final judgment in this case was grounded, is eon- 
tsined la the 7tli clause of section IS, regulation 7, 1799, which prescrihn 
what measuKB may be taken by lendholders and farmers for the security of tbcte 
future rents, if the arrears due to them from.tbeironder-tensatt be not liquidated 
within the current year, by the process described in the preceding clause of 
that seetioo. It is therein declared,- that if the defaulter be a •leaseholder, 
baring a right of oeenpnncy only so long as a certain rent be paid, witfaont any 
right of property, or transferable possession, the proprietor or farmer, from 
whom the defaulter holds his tenure, bos the right of ousting him firom ths 
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1607. 


Ang. lOth. 

Ootiiim* 
mary suit 
undvr re* 
gnUtioa 
7,1799. 
by a ze* 
mindar 
against a 


RAJA RAJKISHEN, (zemindar),* Appellant, 
verms 

RAMNARAEN, (talookdar), Respondent. 

THIS was a summary action under regulation 7, 1799, brought 
by the zemindar, iu the Zillah Court of Tipera, on the 23d of 
August 1804, or 8ih of Bhadon of the, Bengal year 1211, to 
recover from the talookdar the sum of 554 rupees, as arrears of 
rent accruing in about four mouths of the year 1210, on account 
of the talouk Jooar Dooareah, &c. held by the defendant, and 


^madent a zemindaree lately purchased by the plaintiff. It was 

landholder, stated iu the plaint, that the defendant having failed to enter into 
for arrears any engagement for his lands, the plaintiff had .'issessed them, 
according to a survey and measurement, at 2,218 rupees per annum\ 
OT^ ing that he demanded the sum in question as arrears, at that rate, 

• sarvey for the period stated ia the claim. The defendant denied the 
andmea* plaintiff’s right of assessing his lands, and alleged that he was 
aurrmeat, entitled to hold them on a mokurreree tenure, at a fixed annual 
Miulle de- rupees. In support of this, the defendant produced 

fcodant u potta or lease from the late zemindar, under date the 27th of 
pleaded a Bysnhh 1198, fixing his rent indefinitely at the amount stated by 
him; but as this was contrary to the 2nd section of regulation 44, 
tenure at a which directs that the rent of a dependent landholder sliull 
fixed rent, uot be fixed for a longer term than ten years, and that any 
engagement fixing the rent of such landholder in opposition to that 
rule shall be void, the Zillah Judge pronounced the engagement 
in question to be of no effect. And as the defendant had entered 
into no engagement with the plaintiff, and had shewn no cause 
why the rate asses.»cd on his lauds by the plaintiff should not be 
paid by him, the arrears demanded were adjudged to the plaintiff* 
in the Zillah Court, by a summary sentence, with costs. 

On an appeal being preferred by the talookdar from the above 
sentence to the Provincial Court of Dacca, on the plea that the 
case was not determinable on a summary enquiry, it appeared to 
that Court, that, as the zemindar asseited a right of assessment 
according to the ascertained assets, and the talookdar pleaded an 
istimroree title, the case was cognizable only as a regular suit. Tiie 
summary decision passed by the Zillah Judge of Tipera in favour 
of the zemindar, was therefore annulled by the Provincial Court, 
as irregularly passed. 

On a special appeal by the zemindar from the above decision of 
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tenure be has forfeitofl by a breach of the conditions of it. It is further de¬ 
clared that, in such cases, proprietors snd fanners of land are at liberty to 
exercise the just powers appertaining to them, without any previous spplication 
to the coiirla of justice. But as, in the present instance, tlie under ienanla 
resisted the farmer's attempt to exercise his just powers, the Court, in conside¬ 
ration of the general spirit and intention of the clause above noticed, construed 
it to antlioriae the aiiininary inter|>osition of the Zillah Judge, on application 
from the farmer, to enforce liia right of removing a defaulting tenant, in like 
manner as it expreisly provided for bringing' to sale, by application to the 
Dewanny Adiiwlut, a dependent talook, or other transferable tenure, in satia- 
fartion of an arreur of rent, due, at the end of a year, from the bolder of such 
tenurcb 
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« 

Che Previnetd Coait to tile Sudiar Ntafeemiy Anwhil (fteidiit llT* 
H. Gdeineoke M'J. Penfadte)} iShdm Ooirf heM^ iiMMt<fNle ZiHeh 
Judge WM eompeteot to decide imtoianly en Chli 4{tieilieii ' 

tween the paffllM« tinder ragiriftlihw 7,‘tf9§{ 1lidt than^are 
ap^al waa not open from his decision to the ProviaoMl Ceext^ itnen. 

apecifled in the I8th section of the abevh regmleCidBti'that 
there ahall'be no appeal from the lummarj deettten'which it 
attthonaes; bat that an option shall be left to the panl]^ east to 
institute a regulonr sint. The Sadder 0enranny Adawlnt in con« 
sequence annulled the d^ee of the Provincial Court, leavtng^ 
the respondent, against whom the sainmary sentence of t^ Zillah 
Judge was paued, to bring a regular action in the Ztllah Court, ii 
he thought himself aggrieved The costs in the Sadder Dewaanj 
Adairlut were made payable by the respective parties, (a) 


SHAMCHUNDER and ROODERCHCNDER, Appellants, im7; 

versus . - 

NARAYNI DIBEH and RAMKISHOR RAI, Respondents. Aug. Slab 

THIS was an action brought bv Shamehundir and Rooder* CIsin to an 
chunder in the Zillah Court of Mymunsing, on the 29th of May eauus dia> 
1799, or 18th ofJetkot the Bengal year 1206, to recover frooi“^^|'* 
Nara3to> Dibeh and Ramkishor Kai, a 4 ana share of pergunnah 
Mymunsiuf, dec forming the estate of the late Kishenkishor Rai.orthade* 
The annual produce of the 4 ana share was stated at 45,415 rupees. feudHuts 
The funily of the parties was as follows; *’’• 

SRIKISHEN, 

semindiir of Myrnunsing, left four 
sons, the Ist end 2d by one wite} the 
Sd and 4th by another 

---A- 


2d, 

Oopalkbhor, 
had no iMue { but 
adopted Joi^ul- 
kiahor. 


lat. 2d, dd. 

Kishankishor Rai, Gopalkbhor, Gongaoarsen. 

samiodar of 4 anas 
in dispute, died in 
1171, without iMoe, 
learug two widows, 
vis. 

1. Rutnn Mala, who 
died in 1191, after 
adopting Nnndkisk* 
or } 2. Narsyni IH> 
beb, (dt^ewdhsf,) 
who adopted Ram* 
kiahor Rai {dtfeU' 
deal), after Nund* 

knhor's death. Kuealiyin 

(e) The Rnal pidgment in this eaiw was Ibnnded oa the terns and eonstme* the Aiiuily 
tion of the 4th clause of section 1ft, reguiadon 7» 1799. ft Is th ereto direeted, of his a* 
that ** wlien a dcfiiulter, or his surety, may be brought to the 29ttdt‘'Cbmt, doptire 
mid4r ehher of dhe two pRosding elansea, the dodge thsU edK afton hMatomci 
CoaiHiirerthedeiaaHda«diistbim,aad,il hedsoyit,«raBy past ofil^ shill 
eater upon a euansary enguky toto the merita of |t, eaamiutog the eavciew 
andaecoontaof the parties.** This eras done to the MSMot iustnaoc, aad it 
appeared todispeossUe, with a rtew to aseettuda Whether flia aRsar dahned wie 
doe, or Bot. 

TOA. 1. K 1 


rightfal 
heir to iC. 
By the 
Hindoo 
law, there 
"1 may he two 
_ ,, f th, aurceteire 

Lokhinaraea, «doptlooa, 
left two sous, vis. «„dcr due 
Shamehundcr aad .ntknntv 
Rooder^under, fo, that 
(pisfoqptt) purpose, 

by the 
widosra of 
tbe mme 
man; and 
an adopted 
son aee* 
ceedaeoilsi 
terally aa 
well as 



CASES IN TBE SUDDER DEWANNT ADAWIUT. 

1607. The plaintiffe, in support of their claim to the 4 ana share is 

--- dispute, alleged, that the defendant, Narayni Dibeh, had not been 

^hu°^r empowered to adopt Ramkishor: tnat, on the decease of 

•ndRooder- Nundkishor, adopted by Rutun Mala, the zemindar’s elder widow, 
cbunder, «. and therefore by law proprietor of the whole 4 ana share, the 
Narayni plaintiffs were bis heirs, as nephews of Kishenkishor, his adoptive 
]^**’*‘^ *”^ father. The defendants, first, contradicted the assertion of the 
plaintiffs with respect to the illegality of Ramkishor’s adoption; 
second, insisted, that as the plaintiffs were only sons of the half 
brothers of the adoptive father of Nundkishor, the distant degree 
of relationship which they bore to Nundkishor, would not entitle 
them to succeed to bis property. On referring to the proceedings 
in another cause before tried by the Zillah Court, it appeared to 
the Zillah Judge, that the question at issue had been already vir¬ 
tually decided. In the cause alluded to, a claim had been preferred 
against Narayni Dibeh, by Joogulkishor (who was adopted by 
Gopalkishor, brother of Kishenkishor), for 2 anas of it, by right 
of succession to Nundkishor. Evidence was at that time taken as 
to the adoption of Ramkishor by Narayni Dibeh under authority 
from her husband; and it was deposed by witnesses, that per¬ 
mission had been granted her verbally, in their hearing. On the 
ground of this being related by the witnesses from memory, after a 
long lapse of time, and of its being thought that suspicion attached 
to some documents brought forward on the occasion, it was 
not thought proper to admit the adoption. A reference was then 
made to the pundit of the Court, as well as to those of the adjacent 
zillahs, and of the Sudder Dewanny Adawlut, to ascertain, whether 
the succession to the 2 anas, held by Nundkishor, was vested, by 
the Hindoo law, in Narayni Dibeh, the surviving widow of Kishen¬ 
kishor; or in Joogulkishor, the adopted son of Kishenkishor’s 
brother; or in Shamchunder and Rooderchunder, sons of his 
half-brother? The answers returned by the pundits of several 
zillahs were contradictory; but the solution of the question, as 
given by the pundits of zillah 'l ipera, and of the Sudder Dewanny 
Adawlut, was that Joogulkishor, as adopted son of Kishenkishor’s 
brother, was legal heir to the 2 ana share; and judgment was 
passed accordingly in Joogulkishor’s favour. In the present case, 
therefore, the Zillah Judge being of opinion that the plaintiffs 
(Shamchunder and Rooderchunder,) were not entitled to any part 
of the 4 ana share in dispute, judgment was given against them 
in the Zillah Court, with costs. 

The plaintiffs appealed from the above decision to the Provincial 
Couit of Dacca. It appeared that, on the 4th of December 1801, 
a decree was passed in appeal by the Sudder Dewanny Adawlut in 
a cause between Narayni Dibeh and Hurkishor(sonof Joogulkishor 
who was adopted by Uopalkishor,) on which appeal the pundits of 
the Sudder Dewanny Adawlut gave an opinion, that the heir of 
Nundkishor would be Hurkishor, not Narayni Dibeh, as she was 
not mother, but stepmother; but that if she had authority to 
make an adoption, then Ramkishor, having been adopted by her, 
would be heir to Nundkishor, as his adoptive brother. The Pro¬ 
vincial Court wetb satisfied with the evidence given in the former 
cause, in the Zillah Court of Rungpore, with respect to the autho- 
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fity for adopting Ramkishor, and held it to be eatabliihed that ha 1891. 

was duly and legally adopted; and it being in consequence .- 

eonsidered that the appellants were entitled to no part of the 4 Sham* 
ana sharei the appeal against the zdlah decree was dUmissed 


with costs. 


chuiid«r,«. 


On a further appeal by Shamchunder and Rooderchunder to-^e i^arayni* 
Rudder Dewanny Adawlut (present H. Golebrooke andd. Fonibelle)yDibeb and 
the pleaa- set up by them against the foregoing decrees were, first, 
that the adoption of the respondent Ramkis^or, being a second ■ 
adoption in the family of the same man, was illegal; second, that, 
even admitting two adoptions to be legal, one adopted son could not 
succeed to the property of the other adopted son, as the collateral 
heir. The questions of Hindoo law, connected with the case, were 
proposed by the Court to their pundits in the following form: After 
the death of Kishenkishor, zemindar of the 4 ana estate, without 


issue, his elder widow having adopted Nundkishor; and when 
the elder widow, and Nundkishor died, his younger widow having 
adopted Ramkishor; and claims to the estate having been pre« 
forred by Ramkishor; by Joogulkishor, the adopted son of Kish-* 
enkishor’s brother; and by Shamchunder and Rooderchunder, 
sons of Kishenkishor’s half brother; which of the claimants is heir 


at law to the property X and in the case of two adopted sons of a 
common adoptive father, can one, on the decease of the other, 
succeed to his property as the collateral heir^ In answer to thiS' 
reference, it was stated by the pundits, that, “ if, after the death 
of Kishenkishor, his elder widow, duly authorized, adopted a sou, 
that son was proprietor of the estate; and if, after the death of 
that son, the younger widow also adopted a son, under due autho* 
rity, then, provided the adopted son of the elder widow left no 
issue, or brother by the mother who adopted him, his property 
would devolve on the adopted son of the younger widow of Kish- 
enkishor, and not on the adopted son of Kishenkishor’s brother, or 
on the sons of his half-brother: The succession to one adopted 
son is vested, in the other adopted son, as being the nearest 
collateral/' The Court of Sudder Dewanny Adawlut agreed with 
the Provincial Court of Dacca, with respect to the adoption of 
Ramkishor by Narayni Dibeh being proved to have been duly 
authorized; and as, under the above opinion of the pundit, it 
appeared, that two adoptions in the family of the same man are 
valid; that an adopted son succeeds collaterally as well as lineally 
in the family of his adoptive father; and that Ramkishor was the 
rightful heir to the whole 4 ana estate in contest; the claim pre¬ 
ferred to it by the appellants was pronounced to be inadmissible. 
The appeal was in consequence dismissed by the Sudder Dewanny 
Adawlut, with costa, (a) 


fa) The right of a son hy adoption to inherit from his collaterals ia the family 
of his adoptive father, was established by the decision in diis cause, as wrll as 
the lawfhlneia of two successive adoptions, by the widows of the same penoa» 
*Mder authority for that purpose from their husband. 
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1S07. BHUNJUN 5ING» Appellant, 

twr««« 

SepL 4db MOHER SING, Reapondent. 

Claim by A, THIS was an action brought by Mober Sing in die Zillab Court 
onB, a of Tirhoot, on the 5di of February 1805, or 21st Magh of the 
P”" Fus/ee year 1212, to recover from Bhunjun Sing the sum of 
tbepr^uce^''^^^ rupees, as the produce, from Aiarh 1204 to the end of 
of lands, of 1209, of 662 beegas of land situated at Lodipoor Pooea, and 
^birha occupied on the part of Government for the Company's stud. 

grant- defendant, the proprietor of these Jancls, about the end of 
cd to the * 1203, gave a lease of them to the superintendent of the stud, for ten 
claimant years, at an annual rent of 1,323 rupees. The plaintiff, however, 
for four stated, that in the beginning of 1203, the estate, of which these 
renmedT^ principal part, had been farmed to him by the 

the same defendant for a term of 4 years, at an annual rent of 1,802 rupeea 
year for for the whole; and that, in the coarse of the same year, the defeii* 
ten years dant, in consideration of a loan advanced to him by tlie plaintiff, 
hmr tTD Dr i ] plaintiff a fresh lease for ten years, in which it was agreed 

sionteken'^^Bt the plaintiff, after paying the public assessment, should 
him appropriate the remainder in discharge of the loan, it was set 
an favour forth in the plaint, that the defendant, in letting the lands in 
question to the superintendent of the stud, had illegally superseded 
Prmlnce ^he plaintiff"s lease, and deprived him of possession; and that the 
adjudged plaintiff in consequence sued the defendant for thp ,produce during 
until the period specified in the plaint, which, with interest, amounted 
fim^euc demanded. The defendant denied that the plaintiff had 

The renew- valid claim on him in the case, pleading, 1st, that the renewed 
^ lewe decennial lease granted to the plaintiff was void under section 2, 
invalid, as regulation 44, 1793, which directs, that leases granted by pro- 
^iUon to of land for ten years or less, shall not be renewed at any 

^tion 2, period during the term of them, except the last year ; 2nd, that 
regnlation the leases, though ostensibly to the plaintiff, -were in reality to 
44, 1793. jjtlr. Hunter, an indigo planter, in whose service the plaintiff was 
employed, and therefore were void under regulation 38, 1793, 
which prohibits lands being held by any European, directly or 
indirectly, without permission ftom Government; 3rd, that on 
this ground, the first lease to the plaintiff had been pronounced 
illegal, and set aside by the Board of Revenue at the time of the 
defendant’s agreeing to let the lands to the superintendent of the 
' stud. The Judge of the Zillah Court, considering that botli the 
leases were void under section 2, regulation 44, J793, from a 
renewal of the original one having been granted in the first year of 
its term, was of opinion that no part of the plaintiff's claim could 
he maintained, and accordingly gave judgment against him, 
with costs. 

On appeal by the plaintiff from the above decision to the Pro<t 
vincid Court of Patna, that Court held, that the decennial lease* 
granted to the claimant, as being the renewal of a former lease 
before the last year of its term, and therefore contrary to the 2nd 
section of regulation 44, 1793, was void: but that the former 
lease, granted for four years, was not invalidated thereby; nor the 
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claim of the plaintiff to recover under tbat lease. In support of tC07. 

the statement'of Bhunjun Sing, that Mr. Hunter was the real- 

lessee, and not the claimant, two documents bad been filed by him Bhanjoa 
in the Zillah Court, vis. first, a paper relating to the terms of the^"f> "* 
first lease, countersigned with the initials of Mr. Hunter’s name; r-,” -” 
second, papers of Jumma Ufasil hauky, stating part of the rent to 
have been paid through Mr. H.'s factory. It appeared to the Court 
tbat although, from these papers, there was a suspicion that Mr. H. 
might have been concerned in the lease, yet they afforded nodegal 
proof of the fact; and it was held, that, without further proof, the 
plea of Bhunjun Sing, under the regulation prohibiting lands 
being held by an European, could not avail against the lease. The 
Provincial Court accordingly gave judgment, partly in favour of 
the claimant, for the produce of the lands during so much of the 
period specified in the claim as was included in the first lease; 
viz. 190 rupees, balance of 1204; 1,323 rupees, produce of 1205; 
and the same for 1206; with interest on these several sums. A 
proportion of the claimant’s costs, equal to the part of his claim 
adjudged to him, was made payable by the other parly. 

It is to be observed that, before the present suit,' an action had 
been brought by the claimant in the Ziiiah Court of Tirhoot, on 
the original lease, for the sum of 2,657 rupees, as the produce of 
the lands in question for the former part of the period, viz. from 
the beginning of 1203 to Jeth 1204; and that he obtained a 
judgment in the Zillah Court, which the Provincial Court of Patna 
affirmed in appeal. Bhunjun Sing was at that time refused a 
further appeal to the Sudder Dewanny Adawlut, because the value 
then adjudged against him was not of an amount appealable to 
the Superior Court; but the Sudder Dewanny Adawlut declared at 
that time, that, in the event of another judgment against him for 
the produce of the remaining years of the first lease, he might 
have an appeal on the whole question. An appeal was accord¬ 
ingly preferred by him to the Sudder Dewanny Adawlut (present 
H. Colebrooke and J. Fombelle), from both the decrees of the 
Provincial Court, principally on the plea before urged, of the lease 
being void under the regulation prohibiting lands being held by 
an European. Some fur&er papers having been adduced by the 
appellant in support of this plea, and the appellant appearing to 
have stated in the Zillah Court, that the four years lease had l^n 
set aside under an order from the Board of Revenue, an applica¬ 
tion was made to that Board by the Sudder Dewanny Adawlut for 
any proceedings which might have been held on the subject of the 
lease in question. From the answer of the Board it appeared, tbat 
though the lease bad been suspected to be in favour of Mr. Hunter, 
it had not been ascertained to be so, and that no order had been 
passed against it; that Moher Sing had been considered the legal 
holder of it; and further, that on the lands being let to the super¬ 
intendent of the stud, the appellant had engaged to satisfy Moher 
. Sing, the prior lessee. The Sudder Dewanny Adawlut, thereforei 
pronounced the original lease to be good and valid, and coinciding 
in opinion with the other Courts respecting the invalidity of the 
renewed lease, confirmed the judgment passed by the Provincial 
Court in favour of the respondent's claim to the produce of the 
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lands during the term of the original lease, and dismissed th«. 
appeal, with costs, (a) 


1807. MUSSUMMAUT HYATEE KHANUM, Appellant, 

—I! IIII ■!■■ ■ V€TSti$ 

Sept.4tb. MUSSUMMAUT KOOLSOOM KHANUM, and MIRZA 

MEHDEE, Respondents. 


On « claim 
by A (afe> 
male) a- 
gainat B 
and C, for 
poafirBSion 
of certain 
lands, as 
trustee of a 
religious 
establish- 


THIS was an action brought'by Hyatee Khanum, in the Zillah 
Court of Rungpore, on the 7th of April 1803, or 26th CAeit of 
the Bengal year 1209, against Koolsoom Khanum and Mirza 
Mehdee, to recover the mouzas Koobdee, &c. fire in number. 
Their annual produce was estimated al 8,601 rupees, and they 
were stated to beheld at a fixed junma of rupees 2,916. The 
plaintiiF was the widow of a person named Moohummud Tukee; 
and the defendants were, the first, the widow, and the second, the 
son, of the late Alt Nukee, son of Moohummud Tukee; as will 


ment, it appear from the following sketch of the family: 
being prov- ABDUL SUBHAN, left three children. 

ed that the __ a 

lands had 
been as- 
rigned for 
an endow- 
ment, but 


that the 
person 
who as¬ 
signed 
them, and 
aettied the 


plff, wife of deceased. 

Moohummud 

Tukee. 


Ist. 

Moobiiminud X Misree Khanum, 
Tukee. wife of Moohum- 
mud Tukee. 

I 

-A_ 


2d. 3d. 

Jance Khanum, Moznffir Hosein. 
wife of Moo- 
humniud 
Tukee. 


Koolsoom Khanum, X 
deft, wife of All Nukee. 


1st. 

All Nukee, 
(deceased.) 


-^ 

2d. 

HusnnUsknree, 

(deceased). 


trusteeship Mirza 

on the clai- Mehdee, 

mant, was d(ft. 

proprietor On the 2nd of Bhadon 1197, or 15th of August 1790, 
ii°'ana*** Moohummud Tukee, the husband of the plaintiff, being then in 
shareof possession of the lands in question, appropriated them to the 
them, the endowment of a mosque at Rungpore, and executed a deed to the 
endowment plaintiff entitled Tumleek-o-towleut nameh, Or deed of gift and 
trust, to the following effect; “I, being in possession of mouzas 
TOition^ Koobdee, Arc. as sole proprietor, hereby endow a mosque 'with 
raly, and them, and confer the trusteeship on my wife Hyatee Khanum, to 
possession defray with their profits the charges of the establishment. Of the 
adjudged giirplus, which may remain afterdefraying these charges, the trustee 
trusted shall reserve to herself 9^ anas; and the remainder be shared by 
The assign- my Other wives. Tite trustee shall appoint ail officers, and may 
ment of an i)eq^eath the trusteeship to whom she pleases. If she name 
Xm^hefd succeed to it, it shall devolve, after her death, on any 

valid, by worthy son Or grandson of mine, excepting All Nukee, whom 1 
the Futwa 

of the law (a) The decision in this ease supports the object of section 2, regnlation 44, 
oficen,on 1793, viz. that no leases shali be granted for a trriB exceeding ten years; while, 
the an- at the same time, it maintains the validity of leases within that period, by ren- 
thority of dering void any illegal renewals only. 

AbooYoo* . * 
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debar and disinherit.” The plaintiff alleged that she Had held 1807* 
possession, under this deed, during the life of her husband, but 
that, on his decease in 1201, the lands were illegally taken suf, and a 
possession of by the late Ali Nukee, his son; and that Ali-Nukee 
had been succeeded by the defendants, the present occupants, wpo- 
aaainst whom the plaintiff sued. The defendants denied that the ntions. 
late Moohumnmd Tukee had any riglit to the lands, and stated, 
that he merely held them as manager on the part of his son, with 
whom he afterwards quarrelled; and that he could have had no 
authority to endow them. They affirmed, that the original pro¬ 
prietor of them was Abdul Subhan, the maternal grandfather of 
Ali Nukee; and that Ali Nukee, to whom they (the defendants) 
were heirs, and had succeeded, was the legal hereditary proprietor, 
in right of his mother, and in possession as such at the Ume of 
his dece.tse. The plaintiff, to prove the right of Moohummud Tukee 
in the lands, adduced a sunnud, bearing date in the Bengal year 
1186, from the widow of Rusik Ram, former zemindar of the 
ckukla in which the lands are situated, reciting a prior sunnud to 
Moohummud Tukee from the zemindar, dated in 1176, stated to 
have been lost in some disturbances that had taken place, and 
conBrminu: the lands to Moohummud Tukee, his right having been 
established to the satisfaction of the zemindar's widow, and of her 
son Rooder Ram Chowdry. The defendants, on the other hand, 
produced a sunnud for the same lands, purporting to have been 
granted in 1176 by the same Rusik Ram, to Ali'Nukee. But this 
last instrument, when produced in a former suit brought by the 
zemindar (Rooder Ram) against Ali Nukee, the possessor of the 
lands, to recover them as a part of his zemindarry, had been 
strongly suspected to be a forgery, by the Provincial Court of 
Moorshedabad, and the Sudder Oewanny Adawlut, although the 
cause was given against the zemindar, on another ground, viz. his 
admission that the sunnud of 1186 was granted with his concur¬ 
rence to Moohummud Tukee, Ali Nukee’s father: in the present 
case, therefore, the Zillah Judge rejected the sunnud in Ali Nukee’s 
name, and considered the right and title to the lands to have been 
vested in Moohummud Tukee under the sunnud in his favour, now 
produced by his widow the plaintiff. And as Moohummud 'Tukee 
appeared to have disinherited his son Ali Nukee, and to have 
settled the lands on the plaintiff, by the deed of gift and trust, the 
Zillah Judge considered the plaintiff to have been wrongfully kept 
out of possession, and to be entitled to recover. Judgment was 
passed in her favour accordingly in the Zillah Court, with costs 
against the defendants, and with an order for their accounting 
to the plaintiff for the mesne profits which had accrued since the 
death of her husband, after deducting the public assessment and 
the expences of the mosque. 

On appeal by the defendants from the 'above decision to the 
Provincial Court of Moorshedabad, that Court did not concur in 
it. From a soorut hal, or written declaration, under the signature 
of Moohummud Tukee, as well as some other papers, it appeared 
evident to the Provincial Court that the lands in question were not 
acquired by Moohummud Tukee, but were originally the property 
of Abdul Subhan, the maternal grandfather of Ali Nukee, having 
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been irranted to him for the expense of clearing them, on a tenor# 
termed junglehoory ; and the Court considered that Moohummud 
Tukee, who appeared to have got possession of them some years 
after the death of the acq'iirer, but not as the regular heir, or 
under any proper tide, cotild have had no power to alienate them 
from the rightful heir of Abdul Subhan. Even supposing his power 
■ to alienate the lands, the Coui t was of opinion that the deed of gift 
and trust, by which he settled them on his wife Hyatee Khanum, 
was void, from the terms of its title being at variance with each 
other, as well as from its vesting the trusteeship in a woman while 
a male heir was in existence : and the Court also held, that pos¬ 
session on the part of the trustee, which in the present case did 
not appear in evidence, was necessary to the validity of the deed. 
And as the Court considered the lands to have been the exclusive 
hereditary right of Ali Nukee, and that his right could not have 
been affected by the deed executed to the claimant, the decree 
passed in her favour by the Ziliah Judge was reversed, and it was 
decreed, that the defendants should retain possession, as the heirs 
of Ali Nukee. The costs in the Ziliah, and also in the Provincial 
Court, were made payable by the claimant. 

An appeal from the above decision having been brought by the 
claimant to the Sudder Dewanny Adawlut (present H. Colebrooke 
andJ. Fombelle), it appeared to the Court, with respect to the 
facts of the case, that the lands were originally the property of 
Abdul Subhan; that, after his death, they were'attached by the 
zemindar of the pergunnah, until Moohummud Tukee, the husband 
of the appellant, obtained a sunnvtl for them from the zemindar, 
which, sunnud, however, appeared to the Court, to be no more 
than a sunnud of conflrmation in his favour, as the supposed suc¬ 
cessor of Abdul Subhan; and that, holding them under this junraud, 
be executed the deed of gift and trust in favour of his wife; but of 
her having had actual possession of them as trustee under the deed, 
proof was not adduced. In order to determine the points of Moohtim* 
randan law connected with the case, the Court referred the papers 
and proceedings to its law officers, and proposed the following 
question for their opinion : Moohummud Tukee, the husband of 
the appellant, having, in the year 1186, obtained possession of the 
lands in dispute, under a sunnud or grant from the zemindar of the 
district, apparently confirming them to him as having been the pro> 

K of his father-in-law Abdul Subhan; and Moohummud Tukee 
ig while in possession under the above grant, made an endow¬ 
ment of the lands for the service of a mosqne, and conferred the 
trusteeship by the “ deed of gift and trust,” (or rather aa.signment 
and trust) on his wife the appellant, who however does not appeaiuto 
have ever had actual possession as trustee, under the deed, during 
the etidower’s life; and, on the decease of the endower, Ali Nukee, 
the maternal grandson of the original proprietor, having obtained 
possession of the lands, which, when he also died, were taken by 
his heirs the respondents; and the appellant having laid claim to 
them in the present suit, under the deed of assignment and trust 
above stated; uuder these circumstances, 1st, is the deed of assign') 
ment and trust, which, besides the alleged inconsistency of its 
title, assigns th# trusteeship to a female, valid as a deed of 
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trasti 2nd, was Moohummud Tukee at liberty to make an en- 1807. 

dowment of the whole of the lands, on the strength of the —. . 

aunnud he had obtained for holding them, or was he only at^"””"* 
liberty to assign to pious • uses so much of them, as legally fell ^ 
to his share at the death of his wife Misree Khanum, thenum, ». 
daughter of Abdul Subhan, in the event of their being considered Mussim- 
the estate of Abdul Subhan, divisible among the heirs of that person^. 

3rd, should Moohummud Yukee have been at liberty to assign to num and-* 
pious uses such share, only, of the lands, will the deed, by Mina 
which he assigned the whole of them remain valid for' the Atelidee. 
assignment aud trusteeship of the part to which he had a legal 
title? The law officers, in answer to this reference, gave an 
opinion as follows; The lands appearing to have been the estate 
of Abdul Subhan, after the legal division of them among his heirs, 
and the successors of those heirs> in the manner hereafter specified, 
the whole at length vest in two persons, namely, Moohummud 
Tukee and Ali Nukee, 11 shares out of 16 falling to Moohummud 
Tukee, and the remaining five to Ali Nukee. The deed by which 
the estate was assigned in trust for pious- uses, by Moohummud 
Tukee, is valid, as far as relates to its form ; and it is legal for a 
female to be trustee according to all the authorities of the law. 
Moohummud Tukee, however, in assigning the whole of the estate^ 
made an illegal assignment of that part of it which Was the share 
of Ali Nukee; and hence, according to the doctrine of Imam 
Moohummud, the assignment of that part also, which was the 
personal share of the endower, is void, as that share was at the 
time undefined; but according to the doctrine of Aboo Yoosuf, with 
whom the whole series of Futawa or expositions of the law, coincide 
on this point, the endowment of so much of the estate,'as was the 
legal share of the endower, is valid. The Sudder Dewanny Adaw- 
lut, after considering the opinion of their law officers, determined 
that the deed by which the lands were assigned, and the trustee¬ 
ship vested in the appellant, was good and valid for the 11 ana share 
of the estate of Abdul Subhan, to which the late Moohummud Tukee 
was legally entitled; and that his widow, the appellant, should 
have possession of that share, as the appointed trustee- Final 
judgment was accordingly given by the Sudder Dewanny Adaw- 
Jut, amending the decree passed in favour of the respondents by 
the Provincial Court, with an order for the immediate partition of 
the lands, viz. 11 anas to be given into possession of the appellant 
' as trustee of the religious establishment, and 5 anas to remain 
with the respondents, independent of that establishment, as the 
share of Abdul Subhan’s estate, to which Ali Nukee was entitled, 
and to which, on the death of Ali Nukee, the respondents had the 
right to succeed. The costs, in each of the three Courts w'ere 
directed to be paid, in equal shares, by the respective parties, (a) 

(a) The.partitioo of the estate of Abdul Subhan among bis heirs, and their 
■uecesson, according to the Moohummiidan law of distribution, as specified ia 
the /ktwa, was as follows: Abdul Subban, at his decease, left a son and two 
daughters; and the estate being Uivided into sixteenths, or anas, in the pror 
pordon of a double share to the male, 8 anas- fell to the son, Moznfller 
Hosdn, and 4 to each of the daughters. On the son’s death, bis share was 
divided between bisnsters, so that they then possessed 8 ansi each. Hie 
TOL. z. r p 
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GUNES GIR, Appellant, 

.. ... versus 

Hot. 9th. Aftjj^RAO GIR, Respondent. 


Od aclftim, THE parties in this case were Hindoos of the Sunyasi sect, 
by H Sail- 'pj,g action was brought by the late Tejgir iu the Zillah Cour^,or 
wKcelsioa” Sanin, on the 23rd of February 1802, or 6th of Phagun of tW 
to a de- Fuslee year 1209, to recover from Gunes Gir the lands of Asookee 
ceased ATc* Pursotum and other mouzas, held exempt from revenue for the 
Atmt, It support of a religious institution, and attached to the office of 
thaTthe”^’ Mehuntf or principal of the establishment. The value of the 
claimant lands, including property on them, was estimated at 16,000 rupees, 
was prin- Xhe last person who presided over the institution as me/mnt, with 
onhe*de-' an acknowledged title, wasPrem Gir, who died in the year 1195, 
ceasL'd, and whom the plaintiff was admitted to have been the chela or 
was install* pupil. The plaintiff alleged, that after the late mehunt's death, he 
cd as his regularly succeeded to his office as the principal chela, and held 
«t the*^- possession accordingly; and that at the funeral obsequies, which 
■cqiues, by were not regularly performed until the month of Jeth 1205, he 
an nssum- was confirmed as the successor by the usual public election; not- 
blyofAfr* withstanding which, in the month of Cheit 1206, he had been 
fil'd'ment wrongfully dispossessed by the defendant. The defendant denied 
given in his that the plaintift'had been in possession, as stated by him, or that 
favour. there had been any constituted mehunt, before 1205, since the 
The sue- decease of the last incumbent: He stated, that he (the defendant) 
^eToroo was the legal successor; that at the time of the meAunfs death, 
or H|iiriiual he was absent at Nepal, but returning from thence after a lapse of 
teacher, ten years, convened an assembly of the sect, in Jeth 1205, to per* 
aw of obsequies of Tejgir, and was then elected his successor, 

the entered on the office. The principal evidence adduced by the 

yttai sect, plaintiff was an ikrarnameh, or written engagement, purporting to 
be a vheia, have been executed by the defendant, acknowledging the title of 
the**fie-’ plaintiff as mehunt, \n pursuance of a regular election, and 
ceased* accepting from him the office of dct&an, or manager of the reve¬ 
nues. This paper was dated the 22Dd of Jeth 1205, the day on 
which the election was stated to have taken place.- The defeii- 
daut affirmed it ^o be a fabrication; and one witness only on the 
part of the plaintiff having been adduced iu proof of its execu¬ 
tion, tlie Zillah Judge did not consider it established. Witnesses 
on the part of the defendant deposed to his having convened 
the assembly of 7»e/i«7tf5, and others of the sect, who, in 1205, 
performed the usual funeral obsequies for the last mehunt, and that 
the defendant was the person elected the successor, with the ac¬ 
customed ceremonies, as the most ^rorthy to preside over the insti- 


younger sister, Misree Khanum, left at her death tiro sons, AH Nukec and 
Husun Uskuree, besides her hosband Moohummud Tiikeej and of her 
8 ana stiare, the sons came in for 3 anas each, and the hn^and for 2 
anas. Next died Janee Khanum, another wife of Moohummnd Tukee: of her 
8 anas, 4 felt to her husband, and 2 to each of her nephews, AH Nukee 
and Husun Uskuree. Ilius Ali Nukce’s proportion was S anas; Hnaun 
Uskiiree’s the same; and Moohummnd Tukee’a 6 anas; until, on tm death 
of Husnu Uskiiree without issue, Moohummnd Tukee succeeded to Ms aou’a 
6 auaa; which made up bis proportion of 11 aaas, os stated in the nport. 
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tution. And, althouvh the plaintiff was allowed to be a chela 1807. 

or pupil, of the late Mehunt, it was not admitted by the defendant .. 

that this entitled him to the succession ; and a Mehuat, applied Gunes OIr, 
to on the subject by the Zillah Judge, gav^ an answer, that the 
succession might be conferred on any deserving person of the^^* 
order, and was not confined tQ the adopted pupil of the deceased 
incumbent, should be be thought unfit for the office. The Zillah 
Judge, considering the defendant to have been duly elected, and 
to be entitled to the office of Mehunt in preference to the plaintiff, 
gave judgment against the latter, with costs. 

On appeal by the plaintiff from the above decision to the Pro¬ 
vincial Court of Patna, he produced the following documents in 
proof of his having succeeded to and held possession of the office: 

Ist, apurwana by the collector of the district, dated the 28th nf 
February 1788, prohibiting his officers from collecting certain 
rusoom or cesses on account of the lakhiraj lands of Tejgir Me¬ 
hunt. 2nd, writings of various dates by difiereut neighbouring 
zemindars, mentioning Tejgir as the Mehunt. 3rd, a puru/ana by 
the collector, under date the fith of January 1801, reciting, that 
'I'ejgir appeared to have been regularly elected Mehunt, aud that 
the lakhiraj lands stood in his name; and directing Gunes Gir 
not to molest him. Besides these documents, the written acknow¬ 
ledgment of Gunes Gir, admitting the right of Tejgir to the office 
of Mehunt, which the Zillah Judge rejected for want of sufficient 
evidence, was verified by two more subscribing witnesses; and 
under this and the other documents above recited, in addition to 
evidence given by witnesses for the claimant, that he was the 
person elected at the obsequies, and not the other party, it was 
considered by the Provincial Court to be proved that he was the 
proper successor. The decree passed by the Zillah Judge against 
the claim, was therefore reversed by the Provincial Court, and 
possession of the endowed lands and office of Mehunt adjudged 
to Tejgir. 

On the institution of an appeal by Gunes Gir from the decision 
of the Provincial Court to the Sudder Dewanny Adawlut (present 
H. Colebrooke and J. Fombelle), Tejgir, the respondent, died; 
and Omrao Gir, stating himself to be the Khas chela, or principal 
pupil, and heir, succeeded him in the defence of the cause. On 
going into the case, the Court observed, that witnesses on the 
part of the appellant deposed to his having been elected Mehunt, 
at the obsequies of Preragir, in Jeth 1205; and on the other hand, 
the witnesses of Tejgir, the original respondent, declared him to 
have been the person appointed; which contradictory accounts 
appeared to leave the actual election uncertain ; but Tejgir, as the 
chela of the deceased Mehunt, rested his claim to exclusive suc¬ 
cession on that ground, as well as on the alleged election, insisting, 
that the appellant, as not being a chela of the deceased Mehunt, 
was on that account unqualified for the office. On reference to 
former cases decided by the Court respecting disputed successions 
to the office of Mehunt, it appeared, that the succession had been 
Always adjudged to a chela of the last incumbent, but it had not 
been declared whether or not a person, who was not a chela, was 
Deoeuarily excluded from the office. To determine this point. 
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1807. and to ascertain in whom the succession in the present instance was 
" legally vested, it appeared proper to the Court to cause a new 

Oanes Qir, election to be made; more especially as the respondent, if he 
Gir."'*”' '^ore really the person entitled to succeed, could not be placed in 
the office by the Court, without being regularly elected. An order- 
was accordingly issued, through the Provincial Court, that the 
Ziilah Judge should convene, on the spot where the religious esta¬ 
blishment in question was situated, a punchayut, or assembly, of 
the principal persons of the sect, who should proceed to a new 
election, and determine, what person was entitled to succeed to the 
office in question, specifying the ground of such person’s right to 
the succession, particularly if he should not be a chela of Premgir, 
orof Tejgir; and that, previously to the award of the punchayut 
lieing transmitted to the Sudder Dewanny Adawlut, the opinions 
of the pundits in the Ziilah and Provincial Courts should be taken 
on its legality and correctness. The award given by the p»n- 
chayut assembled in consequence of this order, after reciting, that 
Gunes Gir was n'ever elected, though he had intrigued with some 
persons of the sect, and got possession of the mutfh or temple, 
etated,that, according to the usage of the sect, the proper suc¬ 
cessor to a Mehunt is his Khas chela^ or principal pupil; that, at 
the obsequies of Premgir, Tejgir, his principal pupil, was elected 
bis successor; and that Omrao Gir, the principal pupil of Tejgir, was 
the person now entitled to the office, and had been elected ac¬ 
cordingly. The pundits of the Ziilah and Provincial Courts 
certified the legality of this award; and the pundits of the Sad¬ 
der Dewanny Adaw lut having been also referred to, reported, that 
by the law of the Sunyasi sect, a gooroOf or spiritual teacher, 
must be succeeded in his rights and possessions by his chela or 
adopted pupil.” In conformity with the award of the punchayut, 
and the opinions of the law officers of the respective Courts, the 
Sudder Dewanny Adawlut determined, that the appellant had no 
title to be Mehunt of the establishment in question; that, on the 
decease of the Mehunt Premgir, Tejgir (the original claimant) was 
his legal successor, as being his pupil, duly elected at his obse¬ 
quies; and that, on the death uf the latter, the present respondent, 
on the same ground, was the person entitled to succeed. Final 
judgment was therefore given, dismissing the appeal, and confirm¬ 
ing the decree passed by the Provincial Court, with an order for the 
respondent's obtaining immediate possession, and for an account 
being rendered to him of the produce of the endowed lands while 
in the appellant's possession, (a) 


(a) Hie eatablislicd iisatre of the religions order of SunyaHa, or Goaaint, ia 
the election of a successor to the ofSce of Mahnnt, was stated in the case of 
Dhunsing Gir verms Mya Gir, August 15, 1806. Another case in which the 
successor was nominated by the Mehunt for the time being, and his nominatioa 
confirmed by the assembly convened at his funeral obsequies, will be found in 
the case of Ramrutiin Das versus Bunmalee Das, Dec. 15, 1806. But the 
present derision establishes a precedent where no successor has been nominated; 
and it may be considered* the ascertained rule, in snch cases, that "thu 
proper successor to a Mehunt is his Khasckela or principal pupilthough 
Mitom the result of former enqniriea (in the casea above noticed) the election 
f and installation of the snecessor by an assembly of Mehunts, at the obscquiui 
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ISHURCHUND RAI, and others, Appellants, 

versus 

RAMCHUND MOKHUR^A, Respondent. 

THIS was an action bronght by Ramchund Mokhuija, in the Oo a claim 
City Court of Moorshedabad, on the 3d of January 1804, to ?*■■*•*“ 
recover from Ishurchund Rai, and others, alluvial lands to thof^^ 
extent of about 350 beegas; together with mesne profits to the luvial 
amount of 320 rupees. The plaintiff was talookdar of pergunnalands* the 
Hiialpoor; and the defendants were proprietors of mouzas Ma- 
holah, &c. situated to the. south and south west of that pergunna. iha" 
A branch of the river Bhagrutty formerly ran in a winding direc- they had 
tion, somewhat resembling the shape of the Utter S inverted,been gra* 
through the boundaries of the two estates; but, in consequence 
a canal being cut by Government in the Bengal year 1200, through alluvion to 
the middle of Hiialpoor, connecting two reaches of the river; and the cUim- 
a small stream, ruidihg through the other estate, being widened, ®nt’8 es- 
in 1205, the river had left its former bed, and flowed nearly in aThe’d rt 
straight direction through the two estates. Three pieces of land, ed*bed*of ' 
which had been gained from the river by alluvion, at different a public 
intervals, partly before and partly after the change that had taken 
place, were the subject of the present suit. They had been taken 
possession of by the defendants. The plaintiff claimed them as two''pro> 
his right, 1st, from their being contiguous to Hiialpoor; and 2nd, perties, de> 
as a compensation for loss he had sustained by the canal having <’!®»d di« 
been cut through the middle of his estate. The defendants, 
the other hand, alleged their right to retain them as a compensation p^g. 
for losses which they bad sustained by the alteration of the river’s prieton, 
course, and by former encroachments made by it on their side; °° 
particularly by the loss of a haut, or village, to which the right 
fishery in the old river had been attached. In consequence of theig compea* 
plaintiff having specified his claim to three different portions ofaationfor 
laud, recovered from the river at different intervals, the Judge of*o“ 
the City Court, conceiving it to be irregular to sue for their recovery 
in the same action, was of opinion (without entering into tbetheexca- 
.merits of the case) that the present action could not be maintained vation of a 
by the plaintiff, who was in consequence nonsuited with costs. 

On appeal by the plaintiff (the talookdar of Hiialpoor,) tothe’’”* 
Provincial Court of Moorsbedabad, that Court overruled the 
opinion of the City Judge, and (instead of referring it back, which 
would have been the regular coarse) proceeded to try the cause. 

An aumeen, or native commissioner, having been deputed to the 
spot by the Court, to ascertain the exact situation of the lands in 
dispute, it appeared from his report, that they were all adjoined to 
Hiialpoor, and had been formed by gradual alluvion. The Pro* 
vincial Court in consequence held, that the whole of the lands 
claimed, as having been gradually annexed by alluvion to the 

of the deceased 3fehtmt, appeara to be in all caaes indispensable, and con* 
olnsive. The expontion of the law of the SuHyasi sect, given by the pundits 
in this case, further declares, that» gowo», or apiritual teacher, (who, being 
natricted from marriage, can leave no' legitimate children) must be eneceeded 
in hie rights and poasesatona by bis ehela, or adopted pupil. 
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Cliund Rai, 
and others, 
V. Ram* 
chnnd 
Mokhnija. 


1807. 


Dec. 18tli. 


A written 
engage¬ 
ment of the 
defendant 
to the 
plaintiff 
(his uncle), 
which bad 
been the 
grooadof 


claimant’s talook of Hilalpoor, were tjie property of the claimant; 
and, to preclude further dispute between the parties, the Court at 
the same time pronounced that the claimant was also entitled to 
'certain parts of the ctiannel of the old river, in compensation for 
’ the loss he had sustained by the canal which was cut through 
his estate; and that the proprietors of Mahola had a right to the 
fishery of the new channel in lieu of that which they had possessed 
in the old one. Judgment was given accordingly by the Provin¬ 
cial Court, including these particulars in their decree; with an 
order at the same time to the City Judge, to ascertain the sum 
realized by the proprietors of Mahola while in possession of the 
adjudged lands, and to cause the same to be refunded. The 
proprietors of Mahola were also made responsible for the costs in 
both the City and Provincial Courts. 

On a special appeal being moved for by the proprietors of 
Mahola, from the decision of the Provincial Court to the Sudder 
Dewanny Adawlut, this Court thought propg^to admit it, in con¬ 
sideration of the appellants having represenlRl, that under that 
decree, the claimant had wrongfully obtained possession of the 
whole deserted bed of the river, including a part contiguous to 
the appellant’s estate, which they claimed as clearly their light. 
The Sudder Dewanny Adawlut (present J. H. Harington and 
J. Fombelle), on going into the case, pronounced the respondent 
evidently entitled to the alluvial lands annexed to his estate, on 
the principle stated by the Provincial Court. With respect to the 
old bed of the river, the Court considered, that, each party having 
sustained a loss from the excavation of the new channel, they 
were each entitled to portions of the deserted bed, viz. the res¬ 
pondent to that part of it contiguous to Hilalpoor, to the eastward 
of the new channel; and the appellants to that part of it conti¬ 
guous to Mahola, to the westward of the new channel; in addition 
to the right of fishery reserved to the latter by the Provincial Court. 
The decree of tjie Provincial Court was therefore amended accor¬ 
dingly ; and the costs in each of the Courts were made payable by 
the parties respectively. 


GOURISHUNKUR, and another, 

(Heirs of BHUWANIPEllSHAD, Canoongo), Appellants, 

versus 

BEIJNATH, Canoongo, Respondent. 

THIS was an action brought by the late Bhuwanipershad, in 
the Zillah Court of Chittagong, on the 23d of August 1800, to 
recover from Beijnath 55 doons of dewuttur land, situated in 
mouzas Pudwa, &c. together with the sum of 7,902 rupees, as 
mesne profits during eight years. The plaintiff was the paternal 
uncle of the defendant. Disputes, it appeared, had taken place 
between them, after the death of the defendant’s father, about 
their respective shares of joint property, hereditary and acquired; 
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and they at length deterimned to settle their differences by a 
partition. On the 15th of February 1791, the following engage- jT" 
ment was executed to the plaintiff by the defendant;.** We have 
divided my father’s share (of property) and yours. As your ac> drawiug a 
quisitions are the greater, 1 have allotted to yon, and your heirs, law mu 
25 doons of dewuttur land out of my father’s share. Should the 
dewuttur lands be short of the quantity, I will make up the aud >ldcii 
deficiency from others.” A few days after the above, viz. on the coutHiucd 
21st of February, the following counterpart engagement was an allot* 
executed to the defendant by the sons of the plaintiff; ** We have J**”*##^ 
settled the partition of the property: 65 doons of dewuttur lands, to 
from your father’s share, are made over to us by your engagement, the p’lain.* 
We have compromised the claim instituted against you, and no an 
claim remains on either side. The actual partition of the landed 
property shall take place within a year; and the movables shall 'the'*' 
be divided within six months, from the present date.” The^plaintiff partition of 
stated, that, in pursuance of the engagement, he had been for a a joint pro- 
short time in posseMton of the quantity of land specified, under a 
purwana from Mr. Bird, at that time collector of the district, dated period, 
the 12th of May 1791; that the defendant, however, shortly upheld’ by 
afterwards turned him out; and that he now sued to be reinstated, Sudder 
resting his right on the defendant’s engagement abbvementioned. 

The defendant pleaded, that his engagement to the plaintiff, for the cir- 
the allotment of the dewuttur lands, rested on the condition of cuDisiuiices 
his obtaining a partition of the joint property within, the time of d**-* 
specified, which the plaintiff had evaded; and that, as no partition 
had been made, he was not bound by the engagement. The 
defendant further pleaded, that the purwana, under which the unperforia* 
plaintiff had obtained possession, was unfairly procured, by collu-y<i> ood 
sion with the collector’s dewan. This purwana, as produced 
the Zillah Court, bearing the signature of the collector, and providing, 
dated the 12th of May 1768, ran thus; *‘Whereas Beijnath (thetbutUie 
defendant) has given 55 doom of dewuttur land to his uncle pi«iu>-><f 
Bhuwanipershad (the plaintiff), but the deicuffur lands 
to his share are insuificient, and the quantity has been completed on 
out of other lands, therefore, the gift having been consented to the parii- 
and approved, let the donee have possession.” The defendant 
however produced a copy of this purwana, with a certificate 
the back of it by Mr. Bird, dated in January 1796, after he had left 
the office of collector, staling, that if such a purwana had been issued 
under his signature, the signature must have been obtained from 
him by surprize, as he was aware that the engagement of Beijnath 
was conditional. The Zillah Judge attributed no authority to this 
certificate, on the ground of its appearing to him that the purwana 
was more likely to be correct, as having been issued while 
Mr. Bird held the office of collector, whereas the latter was an 
extra official act, and written from memory after an interval of 
years. With respect to the defendant’s engagement, the Zillah 
Judge observed, that there was no reserve of its being void unless 
the partition were completed; and as it appeared to him that it 
was unconditional, and that the plaintiff, by virtue of the allotment 
contained in it, was entitled to the quantity of land specified; 
judgment was given in his favour in the Zillah Court, for recovering. 
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1807. it, with an account of the mesne profits, and costs agjunst the 
“ .. ' defendant. 

kur^Tna**^* The Provincial Court of Dacca, on appeal to them by the 
•uother, defendant from the above decision, did not concur in it. From its 
V. Beljaath. appearing that both the agreements, immediately on their execu¬ 
tion, were placed in deposit in the hands of a person named by the 
Collector, the Court inferred that a stipulation must have been 
annexed to them; which opinion was considered to be corroborated 
by the certificate of the late Collector, stating such to have been 
the case; as well as by the fact of the claimant, though dispossessed, 

.. as stated by him, after having obtained, for a short time, the spe¬ 
cified quantity of lands, remaining silent under such dispossession 
for a period of several years until the present suit was instituted. 
Besides, from the engagements themselves, there appeared to the 
Provincial Court sufficient reason to infer, that the partition of the 
joint property was the condition on which the gift was made. It 
was therefore considered that the engagement of Beijnath rested 
on this condition; and as the condition, performable within a year, 
had not been fulfilled by the claimant, it was held that the engage¬ 
ment had become void, and that he had no right to recover under 
it. The decision passed in the Zillah Court in favour of the claim 
was therefore reversed by the Provincial Court; and both parties 
were left to pay their own costs. It was at the same time inti¬ 
mated to the claimant, that if there was any claim which he had 
suspended in consequence of the engagement, on the ground of 
greater acquisitions, or of being entitled to a greater share of the 
property, he was at liberty to renew it in a separate action, not¬ 
withstanding the lapse of time. 

The heirs of the original claimant having succeeded to him, and 
appealed from the above decision to the Sudder Dewanny Aduwlut 
(present H. Colebrooke and J. Fombelle), this Court, on a consi¬ 
deration of the case, concurred with the Provincial Court of 
Dacca, with respect to the engagement of the respondent having ■ 
been conditional, as inferrible from the tenor of it, and from 


. the instrument having been left in deposit; and.had no doubt that 
the principal condition was such as connected the allotment of the 
specified land with a stipulation for an actual division of property. 
The Court observed, however, that there appeared to have been 
another condition, namely, the compromise of a claim made by the 
appellants, and their withdrawing a suit they had preferred: which 
condition they had fulfilled. The condition of dividing the pro¬ 
perty had certainly not been fulfilled by them, as yet; but there 
was no provision in either of the engagements that the gift should 
become void in case of the partition not being completed within 
the period mentioned; and the Court did not consider the limitation 
of time to be of the essence of the engagement; more especially 
as it did not appear that the respondent sustained any greater 
inconvenience from the postponement of the partition, than the 
appellants from being kept out of possession of the lands stipulated 
to be given up to them; and it was not clear that the cause of 
delay was to be attributed to one party more than to the other. 
The Court therefore held, that the engagement of the respondent 
was not void in consequence of the condition annexed to it not- 
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Iiitherto been performed by the appellants, though their 
•right to possession of the lands specified in it could not be actital — 
and complete before the performance of the condition should have 
taken place: and it was pronounced, that whenever the condition ^ 

of dividing the property should be carried into effect, the appellants Beyaotli. 
would be entitled to receive possession of the lands which the 
respondent had agreed to allot to them, but without any account 
of mesne profits. Final jadgment was given accordingly by the 
Sndder Dewanny Adawlut, amending the decree of the Provincial 
Court; and the costs of each of the Courts were made payable by the 
parties in equal shares. At the same time, it was thought proper 
by the Court to signify to the parties, that the transfer of dewuttur 
lands, as specified in the respondent’s agreement, could only be 
carried into effect as far as was consistent with the regulations, and 
that, in case of there not being the quantity specified, actually and 
duly held as dewuttur by the respondent's father, the deficiency 
■could not be supplied from other lands, responsible for the public 
revenue. 


180S. 


Jan. 15tb« 


On a claim 
by A and 
fi, against 
their rcla- 


following partition took place; 

9 anas to 


PUTABNARAEN and RAJCHUNDER, Appellants, 

versus 

OPINDURNARAEN and MUSSUMMAUT BHUWANI 
DASEA, Respondents. 

a 

THE following is the sketch of the family in this case: 

JUGtJUT JEWUN died leaving four sons. 

The estate was held joint and undivided till 1187, Bengal yiear, when tbet>®»sCand 

D, for pos- 
Bcalion of a, 
share of an 
undiitidcd 
estate, it 
appearing 
that, at the 
demise of 
their ances¬ 
tor, several 
years since, 
the clai¬ 
mants were 
heirs to 
anas; that 

THIS action was brought by Opindurnaraen and Bhuwani along held 
Dasea, in the Zillah Court of Mymunsing, on the 6th of May 1802, lands ap- 
or 18th oi Bysakhoi the Bengal year 1209, to recover from Puf* ^ ' 

tabnaraen and Rajehunder on the ground of hereditary right, a estate, for 
4| ana share, forming part of a 9 ana division, of the zemindairy of their ez- 
pergunnah Sheerpore- The annual produce of the share claimed, peaces; 
was estimated at 10,000 rupees. The pergunnah Sheerpore bad 
been formerly the zemindary of Juggut Jewun, the ancestor of the 
parties, who died leaving four sons. It was stated in the plaint, the estate 


^ Ist Son, 
his heirs arc 
defendants, 
wlio have 
possession of 
and claim the 
whole 9 ana 
•hare. 


2nd Son, 
his heirs are 
plaintiffs, 
who claim 
half of the 9 
ana share or 
4^ anas. 


7 anas to 


3rd Son, 4th Son, 

The 7 ana share was divided 
among the heirs of Srd and 
4th son in the proportion of 
3^ anas to the heirs of each. 


Decreed by Sadder Dewanny Adawlut. 

To Defendants anas, the To Plaintiff's 3^ anas, the share 
•bare of the elder brother. of the younger brother. 


VOL. X. 


O O 
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J808. that in the year 1187, before which the whole estate had been 
~ ~ held joint and undivided, a partition of it took place, and 9 anas 
^the *** allotted to the heirs of the first and second sons, and 7 anas 
right of A those of the 3rd and 4th ; that the former division was en- 
and B, to trusted to the management of one of the sharers, named Sooruj* 
•bare, with- naraeo ; and on his decease devolved to his son Kerutnaraen, with 
Iwfore^tbc^®®"*®®^ of the sharers in the 9 atm division ; and afterwards came 
inatitiition the hands of the two defendants, the heirs of the eldest son; 
of tile suit; that the plaintifis, in lieu of the specific profits of their shares, as 
a |ilea of had been customary with other sharers had received all along the 
tfm” set certain lands appertaining to the estate ; that the 7 

up by C ana division had been parted among the persons entitled to share 
•nd D, to in it: and that the defendants, on the requisition of the plaintifiTs, 
bar the wrongfully evaded a partition of the 9 ana division, of which the 
admUtcT*^ plaintiffs claimed to be put into possession of a moiety as their 
andjndg- fight of inheritance. The defendants denied the right of the 
ment pass- plaintiffs to any -share in the estate, stating, that they had always 
ed in favour received a maintenance, only, and never held possession of any 
claimants share; and that, after the length of time which had elapsed, their 
for posses- claim of inheritance was barred by the rule of limitation laid down 
Sion of the in regulation 3, 1793. The plaintiffs, in order to show that their 
share to right to sliare in the 9 ana division had been admitted, produced 
heirs they *^0 written engagements, the first dated in Katie 1188, and signed 
werecn- ^ hy the defendant Purtabnaraen, as one of the managers, admitting 
titled. the right of the plaintiffs to share in the estate, and stating, that 
if they should require a division, they were to obtain 3^ anas. At 
the date of this engagement the right to the remaining one ana 
w’as stated by the plaintiffs to have been under discussion. The 
second was dated the 9th of Jeth 1703, and signed by both the 
defendants, agreeing to give the plaintiffs 2 anas, as their share. It 
did not appear to the Zillah .ludge that the plaintiffs, who had 
never held any specific share of the estate, could, after the time 
that had elapsed, maintain any hereditary claim, independent of 
the above engagements. Tim first engagement, for 3| anas, was 
denied by the defendants ; and was not considered admissible by 
the Zillah Judge, from its bearing only the signature of one ma¬ 
nager, as well as from its having been rejected by the Court when 
produced on a former occasion. The second engagement in favour 
of the plaintiffs, for 2 anas, was admitted by the defendants ; but 
they produced, on their part, an engagement dated three days 
after it, purporting to have been executed as a counterpart of it 
by the plaintiffs, consenting to receive 2 anas as their portion, and 
also stipulating, that if they should sell, or otherwise dispose of 
any part of it, the engagement by which the defendants promised 
them 2 anas, should be of no effect. As it appeared, in the course 
of the proceedings, that the plaintiffs had agreed to transfer a one 
ana share to a person named Brijnath, the Zillah Judge considered 
that the' engagement of the defendants was void, under the con¬ 
dition of the counterpartNengagement of plaintiffs; that no part of 
their claim to share in the estate could be maintained; and that 
they were only entitled to receive a maintenance from it. Judg¬ 
ment was accordingly given against them in the Zillah Court. 

, On appeal hy the plaintiffs from the above decision to the Pro- 
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vincial Court of Dacca, that Court upheld the engagement for 1808. 
giving 2 anas, as the alleged counterpart engagement, containing 
the condition of its being void in the event of any part of the share 
being disposed of, was not admitted by the claimants, and was Rnjehim- 
considered by the Court a suspicious document; and also as no der, u, 
actual transfer appeared to have been made, which could incur the Ophninr- 
stated penalty, even if the counterpart engagement were admitted. 

The Provincial Court gave judgment in favour of the claimants, „„mt di,„. 
for a 2 ana share of the 9 ana division, with costs against Purtab- waniDsaea. 
naraenand Rajchunder. 

On appeal by these persons from the above decision to the ^ 
Sudder Dewanny Adawlut (present J. H. Harington and J. 
Fombelle), it was observed that both parties objected to the 
engagement ofJeth 1203, for assigning 2 anas to the respondents, 
and were not willing to rest their case upon it, the appellants, on 
the one hand, alleging, that the respondents, from never having 
possessed any share, were not entitled to claim any; and the res> 
pendents demanding the whole 4\ anas, which they' originally 
claimed, by hereditary right. The engagement, therefore, was not 
considered by the Court of any avail towards deciding the suit; 
except in so far as it was held to afford sufEcient proof, that, at 
the period of its date, the appellants admitted the right of the 
respondents, as coheirs, to share in the 9 ana estate. It 
appeared from the proceedings, that in M77, a division of the 
zemindary of Sheerpore, formerly possessed by Juggnt Jewun, 
had been made between his sons, or their representatives; 
and that, 2 anas above the portion of the others being allowed 
to the share of the eldest son, 9‘ anas were allotted to the 
1st and 2nd sons, and 7 anas to the 3d and 4th sons, or their heirs. 

The 7 ana division had been parted among tlie persons entitled to 
share in it; and the Court saw no cause why the same partition 
should not take place, if required, with respect to the 9 ana division, 

The respondents appeared to have all along held lands belonging 
to the estate, not, in the opinion of the Court, as a maintenance, 
unconnected with proprietary right, but evidently on the ground of 
their being sharers, and in lieu of the specific profits of their shares, 

(as is not unfrequently the case with part of the sharers in an undi¬ 
vided family inheritance): and the Court held, that the plea of lapse 
of time, set up by the appellants, who were only considered to 
have held the general control of the 9 ana division as managers 
of a joint estate, could not affect the claim of the respondents to 
actual possession of that part of it, to which they had an lieredi- 
tary title. It was ascertained that the respondents were the heirs 
of the 2nd son of Juggut Jewun ; and, as such, they were entitled 
to 3^ anas, the allotment of tiie heirs of each of the younger sons; 

5^ anas having been left, by general consent, to those of the eldest 
son. The decree of the Provincial Court was accordingly amended 
by the Sudder Dewanny Adawlut, and final judgment given in 
favour of the respondents, for 3^ anas of the 9 ana division, in 
part of their claim; with mesne profits since the date of the action^ 
deducting the produce of any talook or other lands held by the 
respondents; and costs, in each of the Courts, proportionate to 
the part of their claim adjudged in their favour. It was farther 
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]808< provided, that if the respondents should desire the separation of 
the share adjudged to them from the rest of the 9 ana division, they 
should apply in the usual form to the collector of the district, who 
would carry it into effect, as prescribed by the regulaUons. (a) 


1808. GOPEENATH RAI and RUGHOODEO, Appellants, 

versus 

Feb. 5ib. RAMCHUNDER TURKLUNKAR, Respondent. 

*** action brought by Gopeenath and Rughoodeo, in> 
ry in a Zillah Court of Burdwan, on the 9th of September 1802, or 
branch of 25th of Bhadonoi the Bengal year 1209, to recover from Raro> 
Me river, chunder Turklunkar, possession of a lake called ^ jheel Bhugolea/ 
ken'Xs*** hereditary property. The annual produce was stated at 

sesssion rupees. The plaintiffs were talookdars of mouaas Soudagur- 

elhjheel pore, &c. to the north of which was the course of a branch of the 
formrdby river Ganges; and through a part of their talook, immediately 
contiguous to the river, the jheel in question had been formed, in 
jacentiands^ The defendant held, under the Rajah of 

of B, de- Burdwan, proprietor of the opposite bank, a grant of. the right of 
dared, on fishery in the adjacent reach of the river. The jheel having been 
B to'liare overflows of the river, the defendant, after various 

BO lejral disputes with the plaintiffs, had taken possession of it, as having 
rifflit or io. become part of the reach to which his grant extended. The 
trrestinthepiaintifls sued to recover it as part of their talook. An aumeen 
beInVron- deputed from the Zillah Court, with the consent of the parties, 
nectcd with ^o make a local investigation, and as it 4ppeared to the Zillah 
therbanncl Judge, according to his report, that the jAeef did not form any 
part of the river’s channel, and clearly belonged to the estate of 
notalteri^. was passed in favour of the plaintiffs, in 

‘ the Zillah Court. 

The Provincial Court of Calcutta, on appeal to them. by the 
defendant, reversed the above decree, on the ground of its ap¬ 
pearing to them that the right of fishery, under the grant, must 
follow the river, whatever course it should take; and that as the 
river had overflown the lands of the jheel in question, and part of 
the jheel appeared to communicate with the river, the defendant 
was entitled to the right of fishery in it, under his grant. 

A special appeal by the plaintiffs, from the above decision, was 
admitted by the Sudder Dewanny Adawlut (present J. H. Haring- 
ton and J. Forabelle.) This Court observed, that, although the 
jheel had been formed by the overflowing of the river, it could not 
be considered as actually connected with the river, since it appeared, 
from the aumeen's report, that two channels, by which it com- 

(a) The principle on which the decision in this case was partly founded, viz. 
that tlie possesaion of certain Isnda, appertaining to a Joint estate, in lieu of an 
annual dividend of the profits of the estate, left under the manageiuent of one 
or more afaarers, ia sufficient to maintaia a right of partition in the joint estate, 
when required, was admitted by the Court of Sudder Dewanny Adawliit, with 
the concurrence of tiieir law offii-ers, in the cause uf Ranee Bhuwaui Dibeiu 
and another, appeilants, ver»u$ Ranee Soorqjiuauec, reipondeUt, May 12, ISOo. 
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ittunicated with the river, were only open at particular intervals, 1808. 

when the water was at the highest; and that no alteration had - ■ 

taken place in the river’s channel. As, therefore, the jheel in dis- G“pe«nsth 
pute had been formed, without the channel of the river l>eing 
changed, on the lands of the appellants, to which the grantor of r. 
the right of fishery to the respondent, had no title, the Sadder Ramclnm* 
Dewanny Adawlut considered the respondent to have no just claim Turk- 
to possession of the jheel. The Court accordingly reversed the ***** ***** 
judgment of the Provincial'Court, and affirmed the decree passed 
by the Zillah Judge for possession being recovered by the appel* 
lants; with costa, in each of the Courts, against the respondent; 
who was further directed to account for the mesne profits since the 
commencement of the year in which the suit was preferred, (a) 


BABOO DEOKINUNDUN SING, Appellant, 
versus 

JO BRA J RAI, and'others, Respondents. 

THIS was an action brought by Jobraj Rai and others, in the p*"'® ^ 
Zillah Court of Jaunpore, on the 12th of March 1804, or 16th ofereinVr- 
Cheii of the Fuslee year 1211, to recover from Deokinundun Sing guuuah Se- 
the sum of 1,274 rupees. The defendant was tehsildar, or native cundcr- 
collector of pergunnah Secunderpore; and the plaintiffs ® 
zemindars of certain lands in that pergunnah, the revenue of which gf 
they paid through the defendant. The jummay or yearly assess- pergunnah, 
ment, specified in their engagements, was 1,801 gohurshahi rupees, for the re- 
As the accounts of the pergunnah, however, had been always 
in tirsoolee rupees, it was customary to reduce the amount de- (jons, e n t n - 
mandable from the plaintiffs into an equal value of that coin; and bliahed, 
as the plaintiffs actually made their payments to the defendant in *'<1- 
Benares siccas,a. batta, or exchange, of 6-4 per cent had 
al lowed in their favour by the defendant, as the difference of value 
between sicca and tirsoolee rupees. The plaintiffs, in bringing the illegally 
present action, alleged, that the rate of exchange which ought ton»c^, 
have been allowed them, and which the defendant himself obtained 
on his payments into the treasury, was 9*6 per cent, being an excess officers, 
of 3-2 per cent above what they had obtained from the defendant, witb his 
Of the amount demanded therefore, 450 rupees were claimed by the 
plaintiffs, as unjustly withheld from them by the defendant, in vUnce.]’""^ 
allowing them an exchange of 9*6per cent on the payments made by Trhsiidar 
them during a period of eight years, ending with 1210 Fuslee ; and the also snb- 
remaining 824 rupees were claimed by the plaintiffs as the amount • 

nuzrsy or presents, illegallyexacted from them by the defendant, du- vernmen^ 
ring the several years ohhe same period. It was set forth in the answer of three 

of the defendant, Ist, that the exchange of 6-4 per cent, which he times the 

Hinoiint so 

(W) The principle which governed the final decision in this rase is, that the 
general right of fi.iliery in a river, (when not otherwise defined,) is restricted to 
the channel of the river, and water consulered to form part of it: not extend¬ 
ing to adjacent lakes or other pieces of water, occasionally wtpplicd by over- 
'flowings of the river, but not actually connect^ with the chanael of it. 


1808. 

Feb. 19th. 
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1809. liarl allowed in favour of the plaintiffs, was-the highest to which 
y entitled, and was the same that had been allowed on the 
Dcokimm* ‘’f‘he Other landholders in the pergunnah; 2nd, that the 

dun Sing. V. pl®i>^tiffii had never once complained on the subject, during the. 
Jubraj Rai, period ofeightyears to which their claim extended; 3d, that no nuzr 
and others, had ever been taken by him from the plaintifis. The exaction of 
annual nuzrs amounting to the sum claimed by the plaintiffs, was 
proved to have been made by the officers of the defendant, with 
his knowledge and connivance, so that the responsibility for it 
rested with the defendant. With respect to the difference of 
exchange between sicca and tirsoolee rupees, it appearing in evi¬ 
dence, that 9-6 per cent was the rate allowed to the defendant, it 
was the opinion of the Zillah Judge that the same rate should have 
been allowed by the defendant in favour of the plaintiffs, on their 
annual payments of revenue during the period stated in the plaint; 
and that the difference, between the rate which the plaintiffs had 
been allowed, and that to which they were entitled, was recoverable, 
as well as the amount of the nuzrs, from Deokinundun, the defen¬ 
dant Judgment was accordingly passed, in the Zillah Court, for 
the plaintiffs recovering the amount claimed, from the defendant, 
and for the defendant’s paying a fine to Government of three times 
the amount, as a penalty for the illegal exaction. 

On appeal by the defendant from the above decision to the 
Provincial Court of Benares, that Court concurred in it, and 
dismissed the appeal, with costs, and with interest on the amount 
adjudged to the plaintiffs, from the date of the Zillah decree. 

A further appeal was preferred to the Siidder Duwanny Adawlut 
by the defendant, who still alleged that the exchange of 6-4 per 
cent, allowed by him to the respondents, was the customary rate 
allowed to other landholders; and, to prove this, [iroduced before 
the ijiidder Dewanny Adawlut a copy of a purwana, bearing date 
the 18th of June 179o, addressed by the resident at Benares to the 
person who was at that time tehsildar of Secunderpore, authorizing 
him to give credit to the landholders, for the difference between 
sicca and tirsoolee rupees, according to the former established 
usage, which it stated to be 6-4 per cent. On considering the 
question relative to the rate of e.xchange, the Court observed, that, 
as the engagements of the respondents stipulated for gohurshahi 
rupees, and the respondents, who did not make their payments in 
that coin, made them of their own accord in sicca rupees, during 
the whole period in question, at an exchange of 6-4 per cent, with¬ 
out offering an objection, or complaining to the Collector or any 
other authority respecting the rate of exchange allowed them, it 
must be presumed that they then admitted that rate to be equitable 
and proper; independently of which, no evidence was adduced by 
them to prove a right to 9-6 per cent, the rate which they now 
demanded; and, according to the purwana of the Collector of 
Benares (corroborated by other corresponding documents), it ap¬ 
peared to the Sudder Dewanny Adawlut that 6-4 per cent, the rate 
which they had been allowed, was actually the proper and esta¬ 
blished rate of exchange between sicca and tirsoolee rupees in 
transactions between the tehsildars and landholders. Therefore, 
although the appellant, on making his remittances to the public 
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treasury, sliouid have obtained (as it appeared he had done) a haita 
of 9-6 per cent, on his payments in sicca rupees, thereby subjecting _ 
himself, in conformity with his engagement to Government, and in OeoWnun- 
pursuance of the 27ih section of regulation 2, 1796, to an action dun Sing, 
on the part of Government for the recovery of tlie excess, it was v. Jobraj 
held by the Sudder Dewanny Adawlut (present J. If. ^^f***?" 
ton and J. Fombelle), that the respondents could not main¬ 
tain that part of titeir claim against the appellant, which 
related to the rate of exchange. With respect, however, to the 
amount claimed by the respondents, for nuzrs taken from them by 
the appellant, the Sudder Dewanny Adawlut concurred with the 
Ziilah and Provincial Courts in considering the illegal exaction 
established against the appellant, as having been made by his 
officers, with his knowledge and connivance. The decrees of the 
Ziilah and Provincial Courts were accordingly amended by the 
Sudder Dewanny Adawlut, and judgment given for the recovery of 
824 rupees by the respondents, as the amount of nuzrs exacted 
from them by the appellant; with interest from the date of the 
Ziilah decree. It was also finally ordered, that the appellant 
should pay a fine to Government of three Umes the sum thus ille¬ 
gally exacted. The remainder of the claim of the respondents, 
relating to the rate of exchange, was dismissed; and the costs, in 
each of the Courts, made payable by the parties respectively, (a) 


SUMBHOONATH, (Brother and Heir ofSiiEox^TU 
PuRA manic), Appellant, 
versus 

MUSSUMMAUT ALUKMUNEE, Respondent. 


18 OS. 


Aiirit 12th. 


THIS was an action brought by the late Sheonath Piiramanic, 

in the Ziilah Court of Beerbhoom, on the 26th of August 1802, or for lands 

10th Bhadon ofthe Bengal year 1209, to recover from Mussumniaut bought at 

Alukmunee the talook of Kugas, situated in the pergunnah Sabik 

Mooresur, and consisting of about 17 mouzas, assessed at the sum hnshand of 

of 16,199 rupees. The plaintilf was proprietor of a zemindary in B, on the 

the district, and had also a kothee or banking house in Calcutta, 

the business of which appeared to have been principally managed 

by Sridhur, late husband of the defendant. The mouzas in dispute boiightthem 

formed a lot lately sold at public auction in Calcutta, in conse- asiment 

quence of arrears of revenue due from the former proprietor; and 

the plaintiff sued for them as having been purchased on his accountings being** 

by the late Sridhur, and now fraudulently withheld from him. The {•stablish- 

parth tilars set forth in the plaint were, that Sridhur was in the <‘<1, and it 

plaintiff’s service in the Calcutta banking house; that on the plain- 
* on pre- 

fa) Proprietors and farmers of land are expressly declared by the regulations Droo?'*'rtat 
(clause 7, section 15, regulation 7, 179!1, and a corresponding clause infi,--* . ** 
section 14, regulation 5, 1800, as well as in section 32, regnlatinn 28, 1803,) -t maAi, 

responsible for illegal exactions by their agents; and the same principle is obvi- u' . 1 ,, ° 

OBsly applicable to the agents of tchsildars; especially when the exaction is i ^.j gf n * 
made with the knowledge and connivance of the latter. In such cases the agent fg. 
must be preaunied to act for bis principal; for it is the duty of Uie principal 
to restrain his agent from to ahosa of the power vested ia him, ' 
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1808. tifTs learning that the lands in question were to be sold at auction 

-- in Calcutta, he wrote to Sridhur to purchase them for him, which 

jiulgment jjje latter according^ly did, but as the pluintifTs mokhtar-namehy or 
mU^nir the Power of attorney, had not arrived at the time he bought them, 
cliiiin. iie took out the title deeds, in his own name, drawing the pur> 
chase money (3,600 rupees) from the plaintiff’s house; that he 
was then deputed by the plaintiff to manage the purchased lands, 
and had charge of them accordingly; that, in Poos 1208, the 
plaintiff having reason to suspect his honesty, sent for him and 
made him execute a written acknowledgment, that the purchase 
was on the plaintiff’s account, a few days after which he died,, in 
possession of the title deeds, which he had obtained on the pretence 
of their being necessary to settle a dispute respecting Katikgunge 
(one of the purchased mouzas); and that his wife, the defendant, 
in concert with others, now resisted the plaintiff’s right to posses¬ 
sion. The defendant affirmed, that the claim was fraudulent; that 
her husband, whom she stated to have had a share in the plaintiff’s 
banking house, bought the talook on his own account, and held it 
as his own: and, on his death-bed, made it over to the defendant. 
The plaintiff was in possession of a receipt for the purchase money 
(but in Sridhur’s name) signed by the Secretary to the board of 
revenue; and he produced the written acknowledgment, alluded 
to in his plaint, purporting to have been executed by Sridhur on 
the 2nd of Magh 1208, and admitting, that the lands were pur¬ 
chased by him on account of the plaintiff, and were the plaintiffs 
property. The defendant asserted it to be a forgery; but as four 
persons, whose names were subscribed to it, swore to having wit¬ 
nessed its execution, the Zillah Judge admitted it iu evidence, and, 
considering it to prove that the lands in dispute were purchased 
on the part of the plaintiff by the late husband of the defendant, 
and were the plaintiff’s property, gave judgment in his favour, 
without further investigation, with costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Calcutta, on the plea that the evidence to the 
alleged acknowledgment was false, that Court caused the Zillah 
Judge to take the evidence of other witnesses named by each of the 
parties, and, on a consideration of the case, the tienior Judge 
who sat on the appeal was of opinion, that the zillah decree 
should be reversed, for the following reasons; 1st, the evidence 
on the part of the claimant appeared to him unsatisfactory, for 
reasons hereafter stated; and he thought it clear, that, in a case like 
the present, when the deeds were in the name of the party on whom 
the claim was made, nothing short of the most satisfactory proof, 
produced by the party claiming, could warrant a judgment in his 
mvour. 2nd, there was no proof on the part of the claimant that 
he deputed Sriahur to purchase the lands in question on his part. 
3d, the witnesses for Mussummaut Alukmunee deposed, that her 
late husband, as gomashta of the claimant’s house in Calcutta, had 
a two ana share of the profits, and that he kept in the honse his 
money accruing from these profits, as well as from other separate 
concerns. Therefore, although it was admitted that the purchase 
money for the lands was drawn from the house, it did not follow, 
from this, that the purchase was for the claimant. 4th, it was 
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^ved,. that, When Sridhur was dyiag, the claimant had gone to 
his bouse to see him; that Sridhur, in the claiinant*8 presence, 
delivered to his wife the title deeds of the lands in dispute, saying, 
that he bequeathed them for the subsistence of her, and his son; 
that the claimant then made no objection, or pretension that the 
lands were bis proper^; and further, that, on being asked by 
Sridhur for the receipt for the purchase money, he gave an evasive 
answer, ** that Sridhur would get well, and he would give it him 
when he recovered-*' 5th, witnesses were called by the claimant 
in support of his statement that the title deeds were delivered to 
Sridhur in consequence of the stated dispute about Katikgunge; 
but the persons who deposed to this fact were residents in another 
part of the country, and were not likely to have witnessed it; and 
It was proved (in tM opinion of the Senior Judge) that the receipt 
for the purchaufie money, in the name of Sridhur, which was now 
in possession of' the claimant, and was dated a day or two after 
the title deeds, was received on his account by the house in 
Calcutta, after he had himself gone to take possession of the new 
purchase. 6th, it was ascertained that the written acknowledg¬ 
ment, exhibited ^ the plaintilFs, was not attested by the cazee 
whose seal was affixed to it, until after the death of Sridhur, and 
that he was not the cazee of the pergunnah Moreesur, where the 
claimant resided (the person who should properly have attested 
it); and it was deposed by the cazee of that petgunnah, that he 
had been applied to, to put his seal to the instrument, but had re¬ 
fused to'do it, on the ground of his finding, on enq^niry, that 
Sridhur was deceased, at the time the ap()hcation was made to 
him. Under these circumstances, the Senior Judge did not give 
credit to the ackuowledgincnt, but believed the lands to have 
been the property of the late Sridhur. The Junior Judge be¬ 
lieving the fraud to have been on the part of Sridhur, and not 
seeing sufficient ground to disbelieve the acknowledgment, was of 
opinion that the Zillaii decree should be aflirnied. As the decree 
of the Provincial Court was not final (so as to bring it within the 
provision of section 7, regulation 3, 1797,) the zillah decree was 
reversed, by the casting voice of the Senior Judge (under section 
2, regulation 47, 1793), with costs in both Courts against the 
claimant. 

On appeal by the claimant from the above decision to the Sudder 
Dewanny Adawlut (present J. II. Harington arid J. Fombelle), 
ftiis Court, on consideration of the case, concurred in the judg¬ 
ment passed against the claimant. In addition to the reasons 
given by the Senior Judge of the Provincial Court, the Sudder 
Dewanny Adawlut observed it was very improbable, that the late 
Sheonath, a zemindar and banker, should have been so far 
unaware of the regulations applicable to purchases of land at ■ 
public sale, as to direct Uie late Sridhur to purchase the lands- in 
dispute for him, without the regular power which the regulations 
expressly require; and still more improbable that, after the sale, 
when he knew that the title deeds and the receipt for the purchase 
money were in the name of Sridhur, and Sridhur obtained from 
the collector an umulnameht or order for possession, in his own 
name, as the purchaser of the lands, he should not have explained 
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1808. to the collector that the purchase was made on his accounti had 

. . . ' ■ it really been the case; and aithoug^h, by accounts of the baakini^ 

Snnibhoo- house, produced before the Court, it appeared that the purchase 
nath, j). money, drawn by Sridhur, was more than the balance standing in 
his favour on the books, the Court considered, with reference to 
iniinee. the situation of mokhtar or man.'tger, which he held at the time, 
that his title, or that of his heirs, to the purchase of the lands, as on 
his own account, could not be invalidated on that ground, although 
he was of course debtor to tbe'housc in the sum he had overdrawn. 
With reference therefore to the whole circumstances in evidence, 
particularly that all the documents relating to the sale of the lands 
were in the name of the late Sridhur, and that he appeared to have 
been in possession till the time of hts decease, withouttherebeingany 
proof on the part of the claimant that Sridhur possessed otherwise 
than as proprietor; the Sudder Devvanny Adawlut concurred with 
the Senior Judge of the Provincial Court in considering the claim 
preferred by the appellani's predecessor to be not established. 
Final judginent was therefore passed, Rcnfirming the decree given 
by the Provincial Court; with costs in each of the Courts payablo 
by the appellant, (a) 


OCHUBANUND GOSAEN, Appellant, 
versus 

^308- HURINDERNARAEN BHOOP, Respondent. 

April 29tli. this was an action brought by Ochubaiiund in the Zillah Court 
of Rungpore, on the 17th of September 18ul, or 3rd of .4sim of the 
on b" for^ Bengal year 1208, to recover from Huri'ndernaraen the sum of 
the amount I upees. The defendant was Raja of Cuoch Behar and 

ufajn%- zemindar of Boda, in the Company’s territory: and the plaintiff’s 
nient and father, fioui the beginning of 1190 to the eud of 1196, during the 
minority of tlie defendant, had been in charge as Hiok/itart 
Rsaeciirity (*f the defendant’s zemindary, in conjunction with one Casi- 
for the iialh Lahuree, the defendant’s dewan. The revenues of the 
ainountof zemindary were then paid through the banking house of Juggut 
purporting Hungpofe. On the 6th of Asin 1194, or 13th of Septem- 

to be due ber 1786, a bond was stated to have been executed by Casinatli 
from B; Lahuree, the dewan^ in the name of the defendant (wj^o was then 
fc a minor), for the sura of 27,920 rupees, purporting to be a balance 

d^'^not revenue due from the defendant’s zemindary, and pakl ftom the 
ndmit. It banking house, on his account, into the Company’s treasury. To 
notappenr- this bond the name of Surbauund, the plaintiff’s father, was sub- 
ing tiiat B ag security for the payment; and it appeared that the 

of the'ac^^ plaintiff had been sued in the Zillah Court under the bond as heir 
liuo of the surety, by the gomashta of the banking house, and that a 
brought judgment was obtained against the plaintiff, on the 1st of May 
"HmirUy 21,938 rupees, as balance then due, after deducting 

the jiidg* 

nicut then (a) It not being establubrd in this case, that the lands were purchased at the 
gilren held public sate, for Slieunath, in the name of Sridhur, it did not become a question 
of no ciTect buw far the provisions against purcliases in fictitious or substituted names, con* 
agaiust B> taiued in the drd clause ofsevtiuu 29, regulatiun 7> 1799, were applicable. 
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Veeeipts. Thn sura, together with the costs giiren against the 1808. 

plaiiitifi* in the above suit, formed the amount which tiie plaintiff -- 

now sued to recover, as having paid it in the capacity of heir of *"^ *‘*** 
the defendant’s surety. The defendant affirmed, that the bond disuiiMiiig ' 
and the present claim were fraudulent; that there had never been the chim, 
any failure in his zemindary to make borrowing necessary; that 
the plaintiff’s father was never desired or authorized to become 
security for any bond; and further, that he had never passed his tual reser- 
accounts with the defendant. As it appeared that, after 1196, vution), on 
commissioners had been appointed by Government until the 
defendant’s minority expired, to manage his zemindary, and settle 
all concerns relating to it; and as it did not appear that any men- oAuedebt, 
tion of the transaction in question had been made to those com-ami strung 
missioners; the Ziliah Judge, on this ground, and on its appear-*PPe«ranco8 
iiig to him, that as more than twelve years had elapsed since the®* 
date of the bond, the claim was barred under the rule of limita¬ 
tions, gave judgment, dismissing the plaintiff's claim, with costs. 

On appeal by the plaintiff from the above decision, to the 
Provincial Couit of Moorshedabad, the Judges of that Court did 
not agree in opinion respecting the case, with the exception, 
however, of its appearing to them all that the lapse of time, 
objected by the Ziliah Judge as a bar to th-* cl.tiin, was not of any 
effect, as the former action, on the bond, bad been brought within 
twelve years of the date of it. The Senior Judge was of opinion, 
that the money, as the bond purported, and as witnesses in the 
former cause appeared to ha' e deposed, had been really advanced 
for paying the revenue of the defendant’s zemiodary, and that the 
debt, as havintj been contracted for the benefit of the estate, was 
recoverable from the proprietor. Tlie second and iliird judges, 
though not entirely agreeing with each other, were both of opinion, 
on the whole, that the claim was fraudulent, chiefly grounding 
their opinions on the extensive influence which the claimant’s father 
possesse'd, at the time, over the officers of the zemindary, and of 
the debt, and sccuiityship of the claimant's father, not having 
been made known to the commissioners; independently of which, 
the claimant's father having voluntarily become security, without 
having been called on to do so, under such circumstances afforded 
room for suspioion. By the majority of voices in tlie Ihovincial 
Court, the decree passed agiinstthe claim by the Zdlah Judge, 
was affirmed, with costs payable by the parties respectively. 

On a further appeal to the Sudder Dewanny Adawlut (present 
J. H. Harington and J. Fombelie), this Court concurred in consi¬ 
dering that the claim could not be admitted. The appellant laid 
stress on the former judgment obtained on the bond against him¬ 
self, as heir of his father, the security; but the Court observed, 
that the former judgment could be of no effect against the respon¬ 
dent, who had not been made apaity to the former cause, nor had 
an opportunity to state his oltjections to the bond, and on whom 
it did not appear that any demand had been made, or that any 
notice had been given to him, before the suit alluded to was insti¬ 
tuted : that the relative situations in which the appellant’s father, 
and Casinath, stood at the time the bond bore date, in the entire 
controul of the estate, combined with the debt not having been 
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1808. mentioned to the commissioners, and with the accounts of tiia 

- estate, for the time the appellant’s father was mokktar^ not havina; 

passed or brought forward, together with the circumstance 
Men ^ of judgment'having been obtained on the bond, against the secu- 
Hurind’er- rity, without the principal being informed of it, afforded strong 
nnraen ground to S'ispei't fraud with respect to the alleged debt; and at 
Bhoop. events, as ii would be easy, on the appellant’s production of 

the accounts during the period of his father’s management, to 
ascertain whether the money was in reality advanced for the 
estate, and, if such were really the case, the appellant would be 
entitled to credit for it,' the Court determined, that the claim, as it 
now stood, was not admissible. Judgment was therefore passed 
by the Sudder Dewanny Adawlut, dismissing the appeal, with 
costs. 


MUSSUMMAUT MAHAMAYA DIBEH, Appellant, 

versus 

GOUREEKAUNT CHOWDRY, Respondent. 

* THIS was a suit instituted by Mahamaya Dibeh, in the Zillah 
heir Tf her Puriiea, on the 16th of April 1802, or 5th o( .Bysakh of 

hiisband, the Bengal year 1209, to recover from Goureekaunt Chowdry, a 
to the mob moiety of the zemindary of pergunnahs Hutinda and Busagaon. 

The annual produce of the moiety was stated at 18,691 rupees. 
miMod, plaintiff was the widow of Khurgesur Rai, and claimed the 

proof tiiHt moiety in dispute as her right by succession to him. She stated, 
her liiis- that her husband and bis brother Dhurncedhur, after succeeding 
jointly to the estate on the decease of their father, lived in family 
ceed«l^" partnership, on the profits, without dividing the property; that, 
before the after the decease of the two brothers, the defendant, who had been 
dewanny adopted by the widow of the elder brother,* was made manager of 
^e’who^e estate, and that she (the plaintiff) lived jointly with her sister- 
estate, un- in-lew, until, in 1206, disputes arose, and she demanded possession 
der a «us- of the moiety of the estate, which had belonged to her husband, 
tom by but which the defendaut refused to give up; wherefore the plaintiff 
wavsVevo!* recover it. The defendant alleged that the estate was the 

v^entire ' ®xclusiTe property of Dburneedhur, his adoptive father, by inhe- 
toooe heir, ritance from whom he had succeeded to the whole of it; and that, 
at all events, from the length of time during which it had been 
held by his adoptive father and himself, the claim of the plaintiff 
was barred under the rule of limitation contained in section 14, 
regulation 3, 1793. The principal evidence for the plaintiff was 
a fetter purporting to have been written to her by Mussummaut 
Heiratee (widow of Dhurneedhnr), admitting the estate to be joint 
property, and offering her an annuity, on condition that she would 
not sue for her husband’s share. This letter, however, was not 
admitted by the defendant, who clearly proved, by documents and 
other evidence, that daring the life-time of Kalichum Rai, formed 
zemindar of the estate, and father of Khurgeansand Dhuroeedhut 
Rai, the former of the sons was for a short time manager of tho 
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estate, but that the management was afterwards transferred to 1800. 
Dhurneedhur Rai, whom the semindar designed for his successor; — 
that on the zemindar's death, Dhurneedhur succeeded to the estate, Manum- 
which it had been the custom not to divide, and remained until Ma« 
his decease in possession; and was afterwards succeeded hy theQ*^l^^*^^^ 
defendant, who nad been adopted by the elder widow of Dhurnee> OonrM. * 
dhur, under authority received from her husband to that effect, kaoot 
As more than 45 years had elapsed since the death of Kaltehum; ^^*’*^*7* 
and as the plaintiff did not prove that either she or her husband 
had since possessed, or preferred any regular claim to, a share of 
the estate: the Zillah Judge was of opinion that the'present claim, 
independently of not being established, was inadmissible under the 
rule of limitation pleaded by the defendant. The claim was ac¬ 
cordingly dismissed in the Zillah Court; but it was at the same 
time provided, in conformity with a general maxim of Hindoo law, 
that the plaintiff, as a member of the family, should receive, as 
she appeared to have before done, a maintenance from the estate. 

On appeal by the plaintiff from this decision to the Provincial 
Court of Moorshedabad, that Court concurred in it, and dismissed 
the appeal. 

The Sudder Dewanny Adawlut, on a further appeal by the 
plaintiff (who still alleged the right of her late husband as a 
coheir), also concurred in the judgment against the claim. It 
appeared clearly established by the evidence that the estate had 
never been divided; that, on the decease of Kalichurn, in 1759, 
his younger son Dhurneedhur, who had managed the estate for 
some years before, in consequence of his elder brother, Khur- 
gesur, being disqualified by some intellectual infirmity, retained 
the management, with the name of the late zemindar still current, 
till the death of Khurgesur in 1762: and then succeeded to the 
exclusive, possession of the estate, which he kept until his decease 
in 1777. It then descended to his elder widow; and, three years 
afterwards, on her adoption of the respondent under express 
authority from her husband, it devolved to him, in conformity with 
the Hindoo law. The Court further observed, that the rules con¬ 
tained in regulation 11,1793, for doing away the custom by which 
particular estates descended entire to a single heir, have prospec¬ 
tive operation only, as provided by that regulation, from the Istof 
July 1794, and uphold the validity of successions, which may have 
actually taken place under the custom alluded to previously to that 
date. The Court, accordingly, being bf opinion that the claim of 
the appellant against an actual succession, and exclusive possession, 
obtained not only before the date fixed for the operation of regu¬ 
lation 11, 1793, but before the Company's accession to the dewanny 
in 1765,could not be maintained, confirmed the decrees of the Zillah 
and .Provincial Courts, and dismissed the appeal. 
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1808. MOOHUMMUD REAZODEEN, Appellant, 

■ ■" ' ‘ versus 

JunelStb. AKBUR ALI KHAN, (for himself and his brother Askur 

A LX Kham) Respondent. 

Claim b 7 THIS was an action brought by Akbur AH Khan asrainst Rea- 
the pro* zodeen, in the Zillah Court of Tirhoot, on the 4th of March 1799, 
ai«X”to of the Fuslee year 1206, to recover possession 

reefer ^^0 mouza Madhoopore Chitoree, which the defendant asserted 
certain a right to hold on a mokurrerie tenure at a low fixed jumma of 
lands from ]01 rupees; and also to recover from tiie defendant the sum of 
who'amrt- rupees, as balance of profits realized by him from the lands 
ed a right during illegal possession, from the beginning of the Fuslee yeaf 
to hold 1202 to the date of the action. The plaintift' and his brother 
wader jagirdars of pergnnnah Nanpore, in which the mouza in 
reeeomTat situated. It was stated in the plaint, that the whole 

a i^rent. pergunnah had been farmed to one Burkut Ollah, on a decennial 
On proof lease, expiring at the end of 1201; that in 1192, wlnm the lease 
that the commenced, Aleem Ollah, a person who had been formerly mokh- 
^tallied” ffl*" of ^heji’aj^ir, and who had been left resident in the mouza, 
from the granted a mokurreree potta for it, without the knowledge or aUtho- 
Bgent of rity of the plaintiff, or his brother, but in the names of' both of 
the jagir* them, to Ashruf Ali, nazir of the Civil Court; that the uaztrfound 
ou"ibrir *0®®®® to obtain possession under the potta, and afterwards sold 
autllority it to the. defendant; that the plaintiff and his brother having 
orknow- learnt the circumstance, at the expiration of the decennial lease 
ledge, of their jra^ir, sent their people to make the collection's of tlm 
for uubff tnouza, but had only succeeded in obtaining 405 rupees; after 
it aside, ° deducting which amount from the sum due to them as jagirdars*, 
aodgiving duiing the period in question, there remained the sum claimed by' 
possession them, recoverable from the defendant. The defendant asserted 
claimants ® ® mokurreree tenure of the mouza, alleging that the mo- . 

with mesne kurreree potta of 1192, was duly granted by Uskur Ali Khan, the 
profits plaintiff's brother; and that the defendant purchased it from the 
grantee. The defendant exhibited, 1st, a mokurreree grant and 
auU.”^* potta, m the-nameofone Meer Ahmud Ali, dated in 1192, for the 
mouza Madhoopore Chitoree, to be held at a fixed jumma of 101 
rupees; 2od,deeds of hye-bil-wufa, or mortgage and conditional sale 
of the mokurreree tenure, to the defendant, for 1,601 rupees, to be¬ 
come absolute at the end of two months, should the money not 
have been repaid; - 3d, a receipt for the above money, containing . 
also an acknowledgment, titat the mokurreree right of the grantee, 
had been transferred to the defendant, under the stipulations of 
the conditional sale. The Zillah ludge admitted the mokurrfiree 
potta, as bearing the seals of theja^irrfars; and, as it bore date 
15 years before the present suit, considered the plaintiff*s claim to 
set aside the mokurreree tenure to be not 'cognizable, under the 
rule of limitations. Judgment was accordingly given in the Zillah 
Court against the plaintiff, with costs. 

On appeal by him from the Zillah decree to the Provincial 
Court of Patna, that Court did not concur in it. The evidence of 
Aleem Ollah having been taken as a witness, respecting the potta, 
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hi acknowledged, that, at the commencement of the decennial 1S09. 
farm of the pergunnahy he granted thti mohurr^t in the 

names of the jagtrdars, though unknown to them, in favour of the MoobnA* 
nagir, in a fictitious name, with a view to forward fiome busings of “O'* R“- 
the jagirdars then depending in the Civil Court* The Pf®^***”*^ Altbur 4*1 
Court held, that the potta, as having been granted by Aleem Ollah Khao. 
without the knowledge or autboritv of the jagirdars, was;altoge* 
ther void and of no effect. That the claiin was barred by thg riile% . 
of limitation, was not admitted by the Provincial Courts because,' 
until the expiration of the lease at the end of 1201, the cldlmanta 
were not informed of the transaction, and'it was held that the 
lithitation of time could only be counted against them frc^ the 
period at which the fraud was discovered. The Provincial Coart, 
accordingly, setting aside the tndkurreree potta under which Rea« 
zodeen had held tlie mouza at a junima of 101 rupees, passed a 
decree in favour of the jagirdars, for possession of it, and for the 
difference of profits since the commencement of the action, but 
not for those realized before that period, as the potia was consi-' 
dered to have been in force to the prejudice of the jagirdars, so . 
long as the jagirdars, after learning that the potta had been 
granted in their names, omitted to take legal means for setting it 
aside. Costs were made payable by Reazodeen. 

* On a special appeal by Reazodeen from the above decision to 
the Siidder Dewauny Adawint (present J. H. Harington and J. 
Porobelle,) this Court, concurring in the opinion that the potta^ 
having been granted without the knowledge or authority of the 
jagirdars, was illegal and invalid.aeainst their right and interest 
in the jagir, and that the jagirdars were entitled to recover pos* 
session, affirmed the' decree passed by the Provincial Court in 
their favour, together with the order relative to mesne profits, as 
given by that Court. The appeal to the Sudder Dewauny Adaw- 
lut was accordingly dismissed, with costs. 


SHAM RAI and NURSING OEO RAI, Appellants, 1808. 

versus — ^ 

COLLECTOR of JESSORE and'SRIKISHEN KONLA PRAN, JuIjrSth. 

Respondents. 

THIS was an action broiight by Srikishen Konla Pran and the Claim to 
Collector of Jessore, in the Civil Court of that district, on the 7th certain, 
of September 1802, or 23d of Bhadon of the Bengal year 1209, 
against-Sham Rai and Nursing Deo Rai, for possession of the mouzas a pergnn- ■ 
Dureeadanga, &c. five in number, situated in pergunnah liainchan- nsb sold to 
derpore. The annual produce' of the mouzas was stated at 2,500 j.*** 
rupees. It appeared that pergunnah Ramchunderpore, in wihch the aaction, 
mouzas ar^ situated, was sold by public auction, by the Collector of but witb< * 
the district, on the 22nd of April 1797, on acconnt of arrears of reve- held by tbe 
nne due from Srikaunt Rai, the former zemindar; and was purchased 
"by the plaintiff Srikislien. The defendants were^at tbe time, inofaprioc 
possession of the mouzas .in qjiestioa; and, when the pltdntiff private 
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1608. dupoMcsfted the^, on his purchase of Ae pcrgunnah, tiil^ brought 
a suraiuary salt i^ainiijt Kiin under regulation 49,^1793. The 
pofehaw result was a summary judgment for ;4he defendants being rein? 
ftr liberty to the plaintiff to bri|(i| the pre- 

regular action, to prove his right,- in which he was joined by 
prirate Mie the Collector of the district, under an brder ftom the B^dof 
sdjadged Revenue. The defmidantB asserted a right to the n^aas^nder 
a privato; purchase from the former zemindar, which they stated to 
landfha? have,been made (on the 8th October 1796,) prior to the public 
Wnaepa* sale, dhd at a.time when an attachment, before placed on the 
rated and estotid, ^d been withdrawn. They further stated, that^l^e mouz'as 
had been 8eparatii|| from the rest of the estate, ana ^registered, 
tor*} as the*** indepeirdeortalook, ’ In proof of these fi«tS/the?foir<bwiDg 
sancUon of documents wSre adduced: 1st, copy of a purwaMfroatthe col- 
the Board lector, removing an attachment from the estate'o& Srikaunt Rai, 

J dated the Ist of September 1796. 2nd, a biH <of sale for the 
the regula* >nou 2 us in question, frOm Srikaunt Rai to the defendant Sham Rai, 
tions re* for 1,300 rupees, dated,abovementioned, id October 1796. 3d, 
quire in an umulnameh from the acting collector to Sham Rai, under date the 

no^' Uth of March 179?*, stating the separation of*the monz'as from the 
been ol^ pergunnah, in consequence of the plaintiff’s application, 

tsiinrd } and at a jumma of 1,303 rupees. On the other hand, the plaintiffs,who 
tbe Board asserted the private sale to the defendantsjo have been fraudulent, 
nnc^the* Board of Revenue bad disallowed the separation 

lands to ^he mouzae, and adjustment of jutnma made on them by the 
pergunnah, Collector, add had given a subsequent order for the talook being 
andinelu* re*annexed to pergunnah Ramchunderpone, and for its being sola 
^the pub- pergunnahf and that the whple was accordingly sold to 

lie sale. ' plaintiff. The Zillah Judge saw no. valid election to the pri- 
Judgment vate sale of the lands in question, the late zemindav to the 
for the defendants, and held that the, public sale of the pergunnah to the 
claimant, plaintiff, could not avail against it. Judgment dras accordingly 
given aguinst the plaintiffs, in the Zillah Court, with liberty to 
Sriktshen, the purctiaser at the public sale, to sue Government for 
the value of tbe lands. * 

On appeal by the plaintiffs from the above decision to the 
Provincial Court of Calcutta, that Court did not concur iU it^ but, 
on proof that the estate of Srikaunt Rai was in balance to-Govern* , 
ment at the time of the private sale to-the claimant, was of opinion 
that, under such cireomstances, the estate being responsible, 
generally,'for his arrears, the zemindar was not authorized to sell 
ahy of his lands; and held that the private sale was invalid, and 
the claimant, as purcbaser.of pergunnah Ramchunderpore', entitled 
to the mouzas in question.- Jud^ent was passed acconlingly by 
the Provincial CoUrt,. reveriiing -the decree of the Zilhih Judge, 
with costs in both Courts against S^am Rai and Nursing^Deo Rni. 

On appeal by there persons from tbe titore decision to the 
Sudder Dewanny Adawlut, the Court remarC^i witb^l^spect to 
the stated pnre^e of the-appqllanto, that, as.rpenod af'foiir 
months appeared.to hare interven^ betweCB the data of the 
purchase, and the registry of it in .pursuance of regulation 36, 
1793, and another month betweed. that time aud the sale being 
notified to the Collector, In order to Obtain g Hpmtion of the 
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lands, andPhisloo at a time triien patts of Srik^nt lUiV esta|e ISCA 

were abostWbe sold for b^ocA, some suspicims tke- . 

fairness of qle tradsaotion. At ail eveiitsv.da it was clear that the Sbuu diii 
Board of |[^eoae, whose authority for aM new aliments of the"'^ 
p^liC assessment is required by the regulations, ffiid^disaUpwed^ ,,”" . 
tb^s^^ration of the lands and allotment otjumma made hy^he Collector 
coUe^Ti. a%pot having received their sanction,' and, under the df 
dismtion vested in them in such cases, had caused the, lands 
be ^eluded imthe public sale of pergunnah Ramchunderpore, of^^^ 
w^ieh they formed part, for arrears of revenue- diie fronr tbe j>riui. 
zemindar; .tte Sudder Dewanny Adawlut (present. J. Harm(|tQn ^ 
and J. Foihhelle), held, that the respondent wafventitled to the ' 
lands and^^. h%{i^ublic purchase. Final judgmeht was therefore 
passed, cmiirmihg .the decree of the -Provinml Court for the 
respondent having possession of the landa; with aa order for his ‘ 
obtaining an account of mesne profit! since the date of his pur¬ 
chase. Yet, since a bill of private sale had been granted ^by 
Srikaunt Rai to the appellants, aqd the lands had been separated 
from the zemindary by the collector of the district, as the pur¬ 
chaser’s talook,at a jumma of 1,303 rupees, to the amount of which 
allotment of yumma, the Board of Revenue, on a refereuce made 
to them) ofiered no objection; and as the Board, on the sole 
ground that the separation and allotment of revenue had not 
received their sapetion (which, by the regulations, is requisite to 
the distinct assessment of any portion of an estate), had, without 
regard to the private sale in question, caused the lands to be 
included in the public sale of pergunnah llamchUnderpore, for the * 
arrears .of revenue due from the zemindar, though there weran>ther 
parts of his zemindary wbidh they might*, with equal advantage, 
have camped to be sold for''that purpose; the Court considered 
that the appellants, if. their purchase were real (and there was uo 
proof that it'was not), had been hanily treated, and that they 
ought not to be subjected to heavy costs for having defended the 
present suit. It was directed that the costs in the Zillah and 
Provincial Courts, which the decree of the latter Court made. 

' payable by the appellants, should be paid by the collector on the 
part of Government; that in this Court the appellants should pay 
pnly their own costs, those^^f the respondents being payable by 
Government. The appellants were at the same time informed that 
anactidn would lib against Bauikunth, the heir of Srikaunt Rai, 
for the purchase money of .,the talook, if the same had been paid 
to him. (a) 

(a) Tbe iwirticidar regolation* which governed thg final judgment on this riue, 
ar« rcgalatiw 1,179.’t, aection 10, containing rulea for distributing the fixed 
aiMSsniAit anon portion^ of estatea $ the rules contained in regulaUon 25, 
for the diviaion of estates paving revenue to Goverament, section 28 of which 
provides that the vdiole eiltste is to he held answerable for' the public revenue, 
acKsfeed upqiyu, antUlhe didsion shall have been finally adjusted, with liie 
concurrence olru^:0bn^of Reveuue, or Gdvty'iior General in Council; and as 
azplaoatorj of the genenil miee in force, aectiou 12, regulation 1,1801, which 
dechhw, that all new allotments 6f the nssessment are to lie reported for tbb 
sanctioaof the Board of Revenue, and are not toliedreined ennetasire or valid, 
till eoafirldeii bp that Board; or, in the event of any rediieliou of the fixed 
aaaemment, till apigovad by the Governor Geuerzliia CouacU. 

VOL. 1. ' II 



242 


CASES IN THE SUDDER DEWANNY ADAWtUT. 


1808. 

July iStb. 


MUSSUMMAUT BIUKHUN, Appeltent, 

t)€lTStiS 

MOHUNT RAMPERSHAUD, Respondent, • 


Claim to TH/SSvas an action brought by Rampershaud in the City Court 
and interest Patna, on the Vid of June 1795, a^iainst .Mussummaut Pyman 
of a Miissummaut Mukhun, to recover the sum of 6,2^8 rupees, 

t'Hjteboiid, as principal and interest due on a bond. The bond, bearing date 
adjudged; the25th of Riijab of the Fuslee year 1200, or 9th'of'March 1793, 
l^tiHnter- P^fpOfted to have been executed to the pleijiitiff by the late 
estacrrii- Ramchund Sahoo, for the sum of 5,000 rupees, bearing*interest^ 
ing during at the rate of one per cent per mensem^ and payable at the expira- 
tliu years; and contained an assignment of two houses and 

Kntry Vf ^ ftarden (left in the debtor’s possession) as security for the payment, 
part pay. The period limited for payment having now expired, and the 
menu in ^ amount due on the bond, with interest at the rate abovementioned, 
n^Twoimt specified in the plaint, being slated to be 

books of ‘ unpaid, the plaintilT brought his action for satisfaction of the bond, 
tbe debtor, against the defendants, as heirs of Ramchund 8ahoo, Mussummaut 
produced Pyman being his widow, and Mussummaut Mukhun the widow of 
b" y!fbd^ def'entlant Mussummaut Pyman (who stated that 

not "admit-alone was responsible for claims on her husband’s estate) 
trdassuf- admitted the bond, but pleaded, 1st, that the property specified 
ficient' • by the plaintiff, as having been assigned as security for the money, 
siniction been previously mortgaged by her husband, and was in the 

aectioD 6, possession of another person; 2d, that a considerable part of the 
regulation amount of the bond had been repaid. To prove this, the defen- 
15,17513. dant produced the commercial account books of her late husband, 
llamchuiid Sahoo, in which different sums, to the amount of 3,300 
rupees, were entered as having been paid towards liquidating the 
bond. The plaintiff however denied the receipt of these sums; 
and as none of the payments were endorsed on the bond, or other¬ 
wise acknowledged, in writing, to have been received, qr (as 
observed by the City Judge) proved by witnesses for the defendant; 
it was the opinion of the Judge, that the account books were not 
sufficient to establish the fftet. Judgment was accordingly given 
in the plaintifi’s favour in the City Court, for the recovery of the 
amount claimed, and costs, from the estate of Ramchund Sahoo. 

On appeal by the widow from the above decision to the Pro¬ 
vincial Court of Patna, that Court concurred in the City decree, 
and confirmed it, with costs against the appellants, afid with 
interest on the amount adjudged, from the date "on. which the 
decree of the City Court was given. 'V 

In this interval Mussummaut Pyman died ; and Mussummaut 
Mukhun made a further appeal to the Sudder Dewanny Adawlut 
(present J. H. Harington and J, Fombelle). This Court, on going 
into the case, concurred in considering the respondent’s claim 
established, with an exception of tbe sum of 75 rupees, which, 
from Uie evidence of one of tbe respondent’s witnlSsses in the City 
Court;;.appeared to have been paid by Ramchund . to the respon¬ 
dent, on account of interest due ob the bond, about two months 
after the date on whiclii* it was executed.' At the same time, it 
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appeared to thei^urt, that the respondent was entitled to interest 180A 
for the period of nearly nine yearns, during whi^h' the suit was " ' 
depending in the City Court, but fdr which period no interest was Mnwura- 
include4|A the judgment of the City and Provincial Courts. The 
respondent had not demanded this interest, in his regular plead* Molulnt 
ings in either of the appeals; and the Sudder Dewanny Adawlut, Ramper- 
on his entering a petition for its being adjudged, required that he *haod. 
should make oath as t6 his receipts of interest from the date of the 
Ibopd to the.time the suit was instituted; and he made bath, that, 
with the exception of the above 75 rupees, no sum bad been re¬ 
ceived by him. Final judgment was therefore given in favour of 
the respondent, for the recovery of the principal of the bond, from 
the estate of Ramchund Sahoo, with interest (deducting the 75 
rupees received) from the date of the bond to that on which the 
final decree should be carried in execution, (a) 


MIRZA MOOHUMMUD and HYAUT-O-NISA, Appellants, isos. 

nersus - 

JAREUT OZ ZOHRA BEGUM, HYDEREE BEGUM, MIRZA July 22nd. 
SUFDUR ALI and GHUZUNFUR ALf, Heirs of Fatima Begum, 

Deceased, Respondents. 


THIS was an action brought by the heirs of Fatima Begum in Claim by 
the Zillah Court of Myiminsing on the 7th of .luly 1803, or 24th of 
Asarh of the Bengal year 1210, against Mirza Moohummud and„t„loo)(’ 
Hyaut-o-Nisa, to recover possession of a 5 ana, 2 cowrie share of as having 
the talook Jooar Burmee, situated in Tuppa Riimbawal. The belonged 
annual produce of the share in question was stated at 4,082 rupees. 

The talook had been the property of a person named Aka Mirza, proof o°” 

- 1 _ S« S • -1 « *✓».. ¥t* • I 1 I . . » 


who died in the year 116u. His fatnilv was as follows: 

AKA MIRZA and MARIUM BEGUM. 

- _A_ 


1 

Mina 
Bakir, 
who wu 
married to 
Fatima 
Beguni.de- 
ceased, the 
sister of the 
plaintifis. 


2 

Mirsa 

Ubdolla. 


.3 

Moohnm* 
mud RO' 
svin. 

I 

Mirza Moo- 

hummiid, 

defendant. 


Ilvant-O' 
Nisa, dc< 
fendant 


7 8 

Khudija Fatima 
Begum. Begum. 


her title 
it; her 
husband 
haring 
made it 


to 


4 5 6 

Ahmud All. Zecniit Zubcida 

Begum. Begum. ... 

at bis 
death, in 
satisfaction 
of dower, 
settled on 
her at mar¬ 
riage ; and 
she having 

(e) Tlie plaintiff in this case sued for principal and interest of the sum due to joV'** 

him, and calculated the interest up to the time of hia plaint. This was ■H.bc ,* 
could be expected to do; and there was evidently no just reason for depriving y _ 
him of the farther interest which became due, under the defendant’s denial of his , 

claim, during the long period it was under investigation. He might perhaps . . . . ' 
have acquiesced in the judgment of the City Court, if the defendant had not j; . ? 

appealed ; but having been kept out of the receipt of his money by two appeals, “ P , * 

the Sudder Dewanny Adawlut considered it just to let him receive the full lieneii t ? 
of the appeal to that Court. lt.may be added, that the reslrictiou contained jn ** 

section 6, regulation U, 179.1, against a judgment for interest exceeding the 
amount of the principal, when the legal interest '* shall have Bccumulatcii to as 
to exceed the principal,” was not applicable in the present instance, wherein 
the aecumulation was subssqueot to the institution of the suit, eud not ascrib ■ 
able in any degree to procrastwaUon on the part o{ the creditor. 
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1808.. It wRii stat< d on the part of the plaintiffs, that, on the decease of 
Aka MirzH, his estate was divided anioni; his widow and children, 
J\](Mhnin< to the legal rule of distribution; that Mirza Bakir, the 

luud and* widest son, obtained a share of 2 anas 10 guiidas of the talook, in 
Hyaut-o* addition to which he made purchasis from some of the other sharers,- 
Nisa, V. so that his whole property in the talook was 6 anas 2 cowries, the por> 
Zoiliri Be* ^ Stated, by the plaintiffs, to have been made 

gum, Hv-‘ t>ver by him before his death to his wife Fatima Begum, in satisfac- 
iieivc He - tion of dower settled on her at marriage; to have been held by the 
gum, Mirza widow during her life; and to have been illegally taken possession 
and^Ghu-' death, by the defendants, who were holders of other parts 

zuiifiirAli. ot the talook. The plaintiffs claimed to recover the share in dis¬ 
pute, as heirs of the widow. 7’he defendants denied that any 
partition had taken place on the decease of Aka Mirza. They 
affirmed that the talook had been held, after his death, by his foot 
sons, jointly; all of whom were now deceased; that the possession 
and management had now devolved on them, the defendants; and 
that, even had the partition been made, Fatima Begum could not 
have been entitled to the share, which the plaintiffs claimed in her 
right. It appeared from the evidence of the plaintiff’s witnesses, 
corroborated by the documents produced in the case, that the 
talook, with other lands, was actually divided among the heirs of 
Aka Mirza soon after his decease, according to the Moohummudan 
law of inheritance; and that Mirza Bakir the husband of Fatima 
Begum, obtained a share of 2 anas lOgundas of the talook under 
the division then made. To prove the right of Mirza Bakir to the 
remainder of the share in dispute, the piaintifiB brought forward 
the following documents; 1st, a bill of sale by Moohummud Hosein 
(3d son of Aka Mirza) to Mirza Bakir, for half of his share, viz, 1 ana 
5 gnndas, dated in 1166. 2nd, bills of salefrom Zeenut Begum and 
Zobeida Begum (1st and 2nd daughters) for half of their respective 
shares, whicli were 1 ana, 5 gnndas, 2 cowries each, dated in 1165. 
It. appearing to the Ziliah .lodge to be established, that. Mirza 
Bakir, in his own right as one of the heirs of Aka Mirza. and by 
the put chases recited in the above documents, was entitled to 5 anas 
2 cowiies of the talook; and it being proved by the witnesses fof 
the ph'intifls that this share %vas made over by Mirza Bakir, shoitly 
before his decease, to Ins wife Fatima Begum, in satisfaction of her 
dower, and that she remained in possession of it accordingly until 
1204, tVie period of her death ; it was considered that the plaintiffs, 
who, as she died without issue, were her legal heirs, were entitled 
to the share in question. Judgment was in consequence given for 
the plaintiffs, in the Zillah Court, with costs against the defendants. 

On appeal the defendants (Mirza Moohummud and Hyaut- 
o-Nisa) from this decision of the Ziliah Judge of Mymunsing to the 
Provincial Court of Dacca, that Court concurred in it, and dis¬ 
missed the appeal with costs. 

On a further appeal by the defendants to the Sudder Dewanny 
Adawlut (present J. H. Harington and J. Fombelle), ibis Court, on 
a consideration of the evidence and documents brought forward 
in the case, also concurred in the decision passed by the Ziliah 
Judge. The Court observed, that, after the death of Mirza Bakir, 
Muiium Begum and Rhudija Begum, his mother, and sister, who. 
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had the property been divisible among the heirs,..vould, at vrell as 1808. 

the widow, have been entitled to share in it, n^eV preferred any 7 - - 

claim to share in it, but, on the contrary, appeared to have signed 

a hissa-nafneh, or deed defining shares in the talook, in which 

they admitted the right of the widow to the whole of her husband's Hyaat-o- 

share, in lieu of dower; that it did not appear that any other heirNisa, v. 

of Mirza Bakir ever claimed a division; and that it was evident 

widow had been in possession since her husband’s death to the^^„,^lly.. 

time of her own decease, a period of thirty>three years, tinder deree Be- 

these circumstances, the Sudder Dewanny Adawiut being of opi* ffum Mirza 

nion, that the widow was the legal proprietor of the share in dispute, 

and that the respondents, as her heirs, were entitled to recover, ^^far All. 

affirmed the decrees passed in favour of their claim by the Zillah 

and Provincial Courts, and dismissed the appeal with costs. An 

order was at the same time passed, that the appellants should 

account for the mesne profits since the date of the action in the 

Zillah Court. 


HINCHA SING and LUCHMUN SING, AppellaiiU, 1808. 

versus _ 

DULELA RAI, Respondent. Aug. 1 st 

THIS was an action brought by Dulela Rai, in the Zillah Court of On a elaiin 
Sarun, on the 10th of November 1798, or 17th of 49^^" of thet®®«o»in 
Fusleeyea.T 1206, to recover from Hincha Sing and buchmun|.j"j'®^*^* 
Sing, a half share of Saiahpore and two other mouzas, and a fourth claimant 
share of mouza Akilpore, the whole consisting of about 1,907 bee- bjrsuccea* 
gas of land. The annual produce was estimated at 1,901 rupees. 

It was alleged by the plaintiff, that the lands in dispute were’^g* 
his property by succession to his late brother Mitr Sein, and iin-deed, exhi- 
justly withheld from him by the defendants; that, several years hited by 
ago, his brother, from motives of private convenience, annexed his *hc claim- 
lands to the talook of Bhye Deo Sing, grandfather of the defendant 
Luchmun, and registered them iii his furzee name; that he con- i,ig brother, 
tinned however to hold possession, and to pay the revenue, as rejected by 
proprietor, till 1202, when the two defendants, by collusive means, Sadder 
and pretendint; a sale from the latter to the former, contrived to 
obtain possession. The defendants denied the claim to have anyuafabri. 
ground. They admitted that the lands once belonged, in part, to cation; and 
Mitr Sein, brother of the plaintiff; but stated that they were now 
the sole property of the defendant Hincha Sing, by purchase. The 
documents adduced in proof of this, were, 1 st, bills of sale for the^ 
lands in dispute, dated in the Fuslee year 1182, (one for the 
moiety of Saiahpore, &c. and another for the fourth share of Akil- 
pore,) from Choonk Rai and Mitr Sein, proprietors, to Bhye Deo 
Sing; 2nd, bills of sale from the defendant Luchmun (who suc¬ 
ceed^ as heir on- the death of Bhye Deo Sing) to the defendant 
Hincha Sing, dated in 1198. The plaintiff principally rested hie 
claim on a document termed UmaHUt-namekf or 4 eed of trust, 
purporting to have been executed by Bhye Deo Sing to Mitr Sein, 
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1808. the plaintiflP's brother, in 1182, reciting, that he had received an 

■ . ostensible bill of sale for the lands from Mitr Sein, who was still 

Hincha the real proprietor; and that he had engaged to surrender the bill 
Sing and of sale, on demand. The defendants affirmed this to be a fabrica- 
Sing appeared to the Zillah Judge to be proved, by documents 

nnilin itp 8- and other evidence of the defendants, that the plaintiff’s brother 
had for some time held the lands in farm; but that Bhye Deo Sing, 
or the defendant Luchmun, were proprietors, from 1182 to 
1198; and the defendant Hincha Sing from the latter year. The 
deed of trust produced by the plaintiff was rejected by the Zillah 
Judge, who concluded it to be a foi^ery; and as the two suc¬ 
cessive sales of the lands in dispute appeared to him to be esta¬ 
blished, and he considered Hincha Sing to be the leeal proprietor 
of the lands, by purchase from the other defendant, judgment was 
given against the plaintiff in the Zillah Court, with costs. 

On appeal by the plaintiff' from the above decision to the Pro¬ 
vincial Court of Patna, that Court concurred with the Zillah Judge 
in rejecting the deed of trust, and in considering the claim not 
established ; and consequently affirmed the decree on the 10th of 
August 1801. Subsequently to this, howei'er, and after the 
period limited for an appeal to the Sudder Dewanny Adawlut had 
expired, Dulela Ilai petitioned the Provincial Court for a review of 
their proceedings, on the ground that the deed of trust had been 
wrongfully rejected: and that Court having thought proper to ad¬ 
mit the petition, and having obtained the permission of the Sudder 
Dewanny Adawlut (as required by the 2nd section of regulation 2, 
1798) proceeded to a review of the case; and, on evidence brought 
to prove the execution of the Umanut-nameh (though the persons 
who gave it were not those whose names were affixed as subscrib¬ 
ing witnesses) admitted the document in evidence for the claimant, 
and considering Mitr Sein, the claimant’s brother to have been 
the proprietor of them until the time of his decease, decided that 
the claimant, as his heir at law, was entitled to the succession. 
The decree of the Zillah Court, and the former decree of the Pro¬ 
vincial Court, passed against the claim of Dulela Rai, were ac¬ 
cordingly reversed, and judgment passed, on the 1st of December 
1806, for his recovering the disputed lands. 

A special appeal from the above decision on the part of Hincha 
Sing and Luchmun Sing, was admitted by (he Sudder Dewanny 
Adawlut, on the circumstances of the case, the Provincial Court 
having reversed the decree of the Zillah Judge, and their own 
original decision, after an interval of more than five years. On 
going into the merits of the case, the Sudder Dewanny Adawlut 
considered the deed of trust, on which tiie second decision of the 
Provincial Court was founded, and for the execution of which no 
probable reason was assigned, to be an evident fabrication. The 
reasons for this opinion were as follows; 1st, it was evident 
that two distinct bills of sale were executed by Mitr Sein and 
Choonk Rai, for the sale of the disputed lands to Bhye Deo .Sing; 
whereas the deed of trust mentioned only one bill of sale as having 
been executed for the whole. 2d, the date of the deed of trust was 
only a day or two later than that of the bills of sale; the witnesses 
of the respondent admitted the whole to have been executed nearly 
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about the same time, and the respective deeds ^ have been ex^ iSM. 

changed between Mitr Sein and Bhye Deo Sing,itt the piesence of ■;- 

a person who was at the time uaibcazeeof the pergunnah : but^'"*^^* 
the attestation of the nai6 cazee, affixed to the bills of sale, differed Luchmuo ■ 
materially from the attestation, purporting to be by the same perspn, sing,«. 
affixed to the deed of trust; and the present cazee of the pergunnah, Dulela Rai, 
whose evidence was called for by the Court, verified the attestation 
on the deeds of sale, hut could not speak to that on the other in¬ 
strument. Whether the deed of trust had really been registered 
or not, could not be determined, the books of registry having been 
burnt in 1191. 3d, had the deed of trust been genuine, and the 
lands in reality been the property of Mitr Sein after the ostensi¬ 
ble sale of them to Bhye Oeo Sing, no reason appeared why Mitr 
Sein, at the period of the decennial settlement, when the proprie¬ 
tors of laiuis were summoned by proclamation to appear, and enter 
into engagements fur the public revenue, should not have appeared as 
proprietor of the lands in question; which it was clear he did not 
do. And it was found, that afterwards, in 1202, disputes having 
arisen about the purchase and sale of the lands, between the two 
appellants, Luchmuu and Hincha Sing, the collector sent for Mitr 
Sein, then in possession as tenant, to question him respecting the 
owner of the lands. At that time, had the deed of trust been in 
existence, Mitr Sein would certainly have stated that he was him¬ 
self pioprictor; whereas (as appeared from the proceedings of the 
collector, bearing date the 26th of Maug 1202,) he stated that lie 
held under Luchmun Sing, the same whose name was set down as 
proprietor in the papers of the decennial settlement, and other re¬ 
cords of the collector; and the collector, in consequence, then 
directed that Luchmuu’s name should stand, as proprietor, until 
Hincha Sing should have established the stated purchase. Besides, 
though Mitr Sein knew of this purchase, (as afterwards established 
by Hincha Sing,) it did not appear that he ever made any claim on 
Hincha Sing, under the deed of trust, or that he ever pioduced it 
durina: twenty years, which elapsed between its alleged date, and 
the time of his decease. Under these circumstances, the Sudder 
Dewanny Adawlnt (present J. H. Harington and J. Fombelle,) 
rejected the deed of trust, and not considering the title of the res¬ 
pondent’s brother, or the claim of the respondent, to be established, 
reversed the second decree of the Provincial Court of Patna, and 
affirmed the judgments originally passed against the claim, by the 
Zillah and Provincial Courts, with a final order that Hincha Sing 
should retain possession of the lands, as his right by purchase from 
the other appellant. The costa in all the Courts were made piy- 
able by the respondent. 



248 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


HEIRS of SHAMCHURN SING, Appellants, 


versus 


Aug. 5th. 


HEIR of OMR SING, Respondent.. 


Claim by A THIS was an action broug^ht by the late Omr Sing in the Zillah 
on B, for Court of Purnea, on the 17th of May 1804, or 6th of JeiA of the 
oRimber 1211, to recover from the heirs of Shamchurn Sing, 

allegftl^to ^^® rupees, as the value of 42 pieces of timber, alleged 

have been to have been the property of the plaintiff, and illegally taken 
his pro- possession of by Shamchurn Sing. It appeared that a person 
down*to*** Bhitree had contracted to supply Shamchurn Sing with 

Calcutta timbers to a certain value, at Calcutta, from Morung (to the 
for sale on northward of Tirhoot), and, in consequence of the non-perform- 
hisaccount, ance of the contract, Shamchurn had sued Bhitree, and a person 
r^'Mized** Miidaree, who was his security, for the value of the timbers 

by B, contracted for, and had obtained a judgment for the amount, with 
claim dis* interest. To discharge the sum due under this judgment, which 
missed, on was 1,095 rupees, Bhitree and Mudaree, after paying 95 rupees in 
the^imbers®®^*''’ into a written engagement for liquidating the balance 

were pro* instalments, by delivering at Calcutta, to the agent of Sham> 
videdfor churn, Moriing timbers of stated dimensions, at 10 rupees per 
B, in pur- timber. The periods were, in 1204,40 timbers, value 400 rupees; 
*'c^'ir;uft 1205, 20 timbers, 200 lupees; and the same in 1206and 1207; 
with C and value 1,000 rupees. The plaintiff was security, under this 
D; and engagement, fur the conveyance of the timbers to Nawaiibguuge, 
that A, on their way to Calcutta, under pain of forfeiting 5 rupees per 
who was timber. It was stated by the plaintiff in bringing the present 
for^heir ^action, that in 1204, forty timbers were forwarded by him from 
convey- Morung; that, on ilieir arrival at Nawaubgunge, the plaintiff 
ance to a required a receipt for them from the agent of Shamchurn, and 
distance deliver them, but that the agent refused to receive them; 

had no * ll'® timbers being in consequence left on the plaintiffs hands, 

legal right he forwarded them to Calcutta in charge of his brother, for sale 
or interest on his private account; that, when they arrived at Busbareea, 
after^^eir Presidency, several persons offered to purchase them at 

convey* 15 rupees per timber; but that Shamcliurtrs people took forcible 
ance to possession of them. The plaintiff, therefore, sued for the sum 
that dis- stated in the plaint, as the value of them at the price offered at 
tance. Busbareea. The defendants denied that the plaintiff had any just 
claim relative tu the timbers, stating, that the agent of Shamchurn 
received them at Busbareea, in conformity with the contract, and 
that the plaintiff could have had no title (o sell them on his private 
account. As the agent of Shamchurn had refused to give a 
receipt for the timbers at Nawaiibgiin'^e, on the tender of them 
there by the plaintiff, according to his part of the engagement, it 
was the opinion of the Zillah .Judge, that the plaintiff was autho* 
rized to forward them for sale on his private account, and that 
Shamchurn, in taking forcible possession of them at Busbareea, 
which, from the depositions of witnesses for the plaintiff it would 
.appear he had done, was responsible to the plaintiff for the sum 
4t which the latter could have disposed of them. Judgment was 
therefore given in the plaintiff’s favour, in the Zillah Court, for 
recovering the amount claimed; with costs against the defendant* 


convey* 
nnee to 
that dis- 
taoce. 
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On appeal by the defendant from the above decision to the ^808. 
Provincial Court of Moorshedabad, that Court concurred in it, and — ■ ■ 
■affirmed it, with costs a<raiiist the appellant, and interest on theni-iraof 
•uin adjudo;ed, from the date of the action. SlmmcUttri 

On a special appeal which the Court of Sudder Dewanny 
Adawlut judged it proper to admit, from the above decisions, the Omr Slog. 
Court reversed tliem, for the followiuir reasons; 1st, the Court 
observed, tliat the pliintiH’s offer of ileliveriiig to the agent of 
Shamcburii, at Nawaiihgunge, the tiinbe.rs which he stated to have 
been brought from Moriing, was a virtual acknowledgment that 
they were on account of the insialnient due to Shanichuni, under 
the rotitra<-t of Bhitroe and Miularee, for the year 1*204; and it 
appeared to the Court, that on the ariival of the timbeis at 
Nawaubgiinge, whether Omr.Sing, the surety for their conveyance 
to that place, obtained a receipt for them or not, so long as he 
•could prove their conveyance thus far, that part of the engage¬ 
ment fur which he w.is answerable was performed, and from that 
time, be had neither any interest in the timbers, nor any respoiisi- 
bil.tv i '-specting them; and it was ascertained that the agent of 
Shanichurn, who refused to grant a receipt for the timbers at 
Nawanbgnnge, did so on the ground tliat no receipt w.is demand- 
able before they should at rive, at the place of their final destination. 

It was further ascertained, that MniJarec, one of the parties to the 
engagement, came wiih the tiiiiOers from Nawaiihgunge to Bus- 
bareea, as well as the. brother of the claimant, and that Mudaree 


resist'd the proposal of the other to sell the timbers, declaring, 
that they must be delivered to shamcluirn, the predecessor of the 
appellants, in discharge of the instulment of 1204; and it also 
appeared that, on the agent of .Sliamchiirn talcing possession of 
them at Busbareea, iMiid.iroe took a receipt from him, as having 
delivered the timbers in pursuance of the contact. Independently 
of these circumsrance<, it was observable, that the present claim 
was not brought fur-ward by Omr Sing until after the death of 
Shameburn, which was several years after the transaction took 
place; whereas, had Omr Sing supposed the claim to be well 
founded, there was no reason why he should have failed to prefer 
it during the life-time of the person to whom it was alleged to 
attach. The Sudder Dewanny Adawlut (present J. H. Ilarington 
and J. Fomhelle), accordingly, being of opinion that Shanichurn, 
of whom the appellants were heirs, was justified in taking posses¬ 
sion of the timbers at Busbareea, in pursuance of the contract, 
reversed the decrees passed by the Zillah and Provincial Courts, 
with costs, iu each of the Courts, payable by the respondeat. 


▼OL. X« 


K S 
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1808. 


SHEIKH BAHAUDER ALF, Appellant, 
versus 


A 0»1 

Aug. 8Ui. sheikh DHOMUN, MUSSCJMMAUT maun BEEBEE, and 

NUSRUT AM, Respondents. 

Claim to 7 THIS was an action brought by Bnbuuder Alt in the Zillah 
Court of Tirhoot, on the 24ih of August 1801, or 1st of H/iudfoK 
math es- of tlie Fusfee year 1208, to recover from Sheikh Uhomun, &c. the 
tale, on the sum of 5,250 rupees, as proii(ice,duriiic:the years 1206, 1207, and 
thanhare of a 7 ana share of niouzas Situhpore, &(’. 'I'he annual 

being the produce of the whol e was estimated by the plaintiff at 14,000 
plaintifTa rupees. It was set forth in the plaint, that the estate, of which a 
right as one 7 ana share was stated by the plaintiff to be his right, was acquired 
of the per”‘“ ^ Mohib OUah, exempt from revenue, by 

son by of mududmnsh, under a grant from the King, at Delhi, in 

whom the Vaktfurzee or substituted name of his mother Kheir-on-Nisa; that 
estate was that the t;rantee was in po 8 ! 5 es.sioii till his decease, in 1205’; that, 
A^^raut* “0 children, he had pieviously to his death drawn up a 

obtain^ written insliunipnt, declaring his heirs to be the plaintiff, son 
by the ac> of his elder sistto'; Dulerl Olhili, son of his younger sister; and 
the defendant Maun Becbee, his wife ; and assigning to the latter 
a 2 ana share of the estate, and to the two former 7 anas each ; 
that, as the estate had heen faimcd to the defendant Nusrut Ali, 
he remained in possession after the death of Mohib Oliah ; but 
that, oil a renewal of ins pottuhs being refused in the beginning of 
1206, he, ill concert with the other defendants, had disputed the 
plaintid's title to any part of the estate. The plaintiff accordingly 
of enabling sued for the produce of 7 anas. The defendants denied the plain- 
her to take tiff*j, title to any share of the estate, insisting, that, under the 
at bis**** grant in favour of Kheir-on-Nisa (whom they stated to have been 
death,) of the mother of the defendant Uliouiun, and not of Mohib Oliah,) 
no avail, the estate was the propeily of Kheir-on Nisa in her own right, and 
Mder the Mohib Oliah merely managed on her part. The defendant 
Nusrut Ali .staU-d liiitiself to hold his farm fiom the defendant 
against the’ Hhotnmi, as son anil heir of Kheir-oii-Nisa. Witnesses for the 
rightof the plaintiff deposed, us staled by him, that Kheir-on-Nisa, whose 
legal heirs name appeared in tlie grant, was only the nominal grantee ; and 
grantee.**"A^^*'*'^ Oliah, to whom the grant was actually made, possessed 

eanasliare.^s proprietor, and was such at the lime of his decease. Under the 
to which written instrument, adverted to by the plaintiff in his statement, 
the claim- purporting to have been executed fiy Mohib Ollab, the Zillah 
ed^entftled"^"*^^** plaintiff entitled to 7 anas of the estate, and 

as heir, consequently to recover the produce of the share during the years 
adjudged specified in the plaint. The sum, iiowever, claimed as the pro¬ 
to him those years, was not admitted by ilie defendant Nusrut Ali, 

(the person in possession as farnie-r), who affirmed the annual 
luaiiiing produce to be only 1,20U rupees; and as the plaintiff declined 

ahares bearing the expence of an aumin, who should be deputed to the 

**ine*time determine the amount, the Zillah Judge adjusted the 

wl^dgwlto account at the rate stated by the defendant. By this computation, 
other lidn^ ^d deducting for charges of collection, the sum due to the plaiu- 


qiiirer, iii 
the siib- 
atitiitrd 
name of a 
female re¬ 
lation, 
(with the 
apparent 
intention 
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tiff was ],427 rupees, which amount was aceordinply adjudged to 1808. 

him in the Zillah Court, to be recovered from the (iefendant --- 

Niisriit All, together with possesion of the 7 ana share. The'^*'® 
costs were given against the di fendants jointly. 

On appeal by th** defendants from the above decision to the cause. 
Provincial Court of l-'arna, that Court oid not concur in it. The 
instrument, pur|K>riing to have been executed by Mohib Ollah, 
assigning to the claimant a 7 ana share of the estate, was rejected 
by the Provincial Court as suspicious and not established. The 
Court ascertained, from fnither evidence, that Kheir-on>Nisa, 
whose name appeared in the grant, was not the mother of Mohib 
Ollah, but the daughter of Mussummaut Itahima, his wife’s sister; 
and that, being childless, he had always treated her as an adopted 
daughter of his own : and it appeared to tlie Court that his obtain¬ 
ing the grant in her name was with the view of settlinj: the estate 
on her, and that it was her property under tin* grant; so that 
Sheikh Dhomun was entitled to it as her heir It was accordingly 
concluded that the claimant had no title to the 7 anas, which he 
alleged to be his right. 'J'hc tlecree passed hy the Zillah Judge, 
in favour of his claim to the produce of it, was therefore reversed 
bvthe Provincial Court, with costs against him in both Courts. 

An appeal was preferred by tlie claimant fioin the iibove deci¬ 
sion to the Sudder Dewanny Adawliit, on the pleas of the grant 
having been merely intheyMrzee name, of Ivhoir-on-Nisa; and of 
his right as an heir of the real grantee, IMohih Ollah. By a ques¬ 
tion proposed to their Moiihiiminndan law odicers, the Court, in 
the first place, asee.rtaiiied, that fnrzve or iietitions names, in 
grants, have been frequently used in Iliiidnstan, and have not 
been held to beilleg.d; that the right of property vests in the 
person t<i whom the grant is actually made, and not necessarily 
in the person whose name is made use of. 'I’lie following ques¬ 
tions, coinciding with the. Court's view of the circumstances of the 
case, were then proposed to the law onScers; 1st, if Mohib Ollah 
acquired the estate for liims df, and caused th? ///rzee name of his 
wife’s niece, Khor-on-Nisj, to he insert-'d in the grant, with the 
intent that he might have possession himself during bis life, and 
that the estate might go to Kbeir-on-Nisa at his decease, on the 
strength of the grant being in licr name: in such rasf», after the 
decease of both of them, to the heirs of wliieli i^erson will the 
estate devolve ^ If it devolve to those of Mohib Ollah, to what 
shares will the appelliiiit lialutuder Ali, and the other lioiis, be 
respectively entitled, under the Moohuminndaii law of distribution ? 

2 nd, if the heirs of Aloliib t)llah, the, grantee, were his widow 
Maun Beebee; Bahauder Ali, the son of his sister: and Ou'eel 
Ollah and Bechoo, sons of another sister : and ir(as stated to the 
Court by the appellant) both sisters survived Mohib Ollah ; or if 
(according to the respondents) both died before him ; and if 
Dnleel Ollah has since died, leaving a brother, his heir; to what 
shares of the estate will these persons be respectively entitled ? 

The answers to these references were as follow: Ist, if Mohib 
Ollah obtained the grant fur himself, his having caused the furzee 
name of his wife’s niece, Kheir-rvi-Nisa, to be inserted in the grant, 
with the intent specified, wi^*' vail in law, as it was not in his 
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power thus to dispose, after his death, of property which he ac« 
r^T quired for himself, and of whic^ during his life, lie was actual 
BHliHudcT such property being ^ law descendible at his decease 

Ali, I'. ‘I heirs. Slid, if both sislers of the grantee survived him^ 

Shoikh and afterwards died leaving issue three sons ; and if the grantee 
Bliomiin, left no other heirs than his widow, and those sisters ; a fourth of 
iiiNiTiviaun estate would devolve to his widow, and the remainder to the 
lU-hee, iinil equal shares; and on the demise of the sisters, 

Kusnit Ali. their heirs would succeed them. In such case, the distribution 
will be, 4 anas to the widow; 6 to llaliaiider Aii, son of one 
sister; and 6 to the surviving brother of lieciioo, son of theother 
sister. Again,ifbolh the sisters died before Uuieel Ollah, and 
his heirs were consequently, a rvidow, and three relatives on the 
female side; the distiibution wilt be, 4 anas to the widow, and 
equal shares of the remaining 12 anas, to Bahauder Ali, Duleel 
Ollali,and Bechoo; and, on the decease of Diileel Ollah, his 
sbaic will fall to his brother. On receiving these opinions of 
their law oflicers, it appeared necessary to the Court to call for 
evidence respecting the relative periods of the decease of Mohib 
Ciiah, and his two sisters ; but as the appellant, on being required 
to do so, failed to fnrnisb proof on this point; and us Bechoo, 
aiui a person named ShuniMicidin, who, it subsequently appeared. 
Was a bioilier of that person, and then fore one of the joint heirs 
of his mother, after coming forward, and being admitted parties in 
the appeal, stateil, the sisters to have survived Mohib Ollah, and 
consequently admitted the right of Bahauder Ali, tlic appellant, to 
the b ana siiare provisionally awarded by the opinion of the law 
officers ; it appeared proper to the Court to ground their judgment 
accordingly; esprcially as Maun Beebee, the other heir, in a razee- 
nameh filed by her in oonjuiiction with Bahauder Ali, had virtu¬ 
ally admitted ids title. Accordingly, the Court being satisfied that 
JVIoliib Ollah was actual proprietor of the estate till the time of his 
dect ase, which was several years after the death of Kheir-on-Nisa, 
it was determined, agreeably to the opinion of the law officers, that, 
on the death of tlie grantee, the estate vested solely in liis heirs, 
who wiie a widow, and two sisters; and that, on the decease of the 
two sisters, their shares devolved to their lespectivc heirs; and tiie 
Court, in coiisequeiico, reversed the decree passed in favour of the 
title of Klieir-ori-Nisa by the Provincial Court. The distiibution 
under ihe decree of the Sudder Dewanny Adawlut (present J. H» 
Ilaringif)!! and .1. Fonibelle) was this; of the estate of Mohib Ollah, 

4 anas iieiiig reserved as the right of the widow Maun Beebee, 6 
ana.s were flechiie*! the right of the appellant Bahauder Ali, as the 
heir of the elder si.'ter of Mohib Ollah, and 6 anas the right of 
Be'-hoo and Shiimsiirioiii, as the heirs of the other sister; and 
possession was adjud-aed to them accordingly. The produce of 
the yeais spec fied in ihe original plaint was at the same time 
adjudged to the appellant Bahauder Ali, for the share declared 
to be bis tight, proportionately to the rate settled by the Zillah 
.ludi;e, which Bahauder All admitted to be correct. The other 
lieiis Bechoo and Shiimsnddin, not having been originally parties 
in t' e suit, did not obtain a judgment for the produce of those 
ytais, but were left to sue for the recovery of it, in the event of its 
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being refused by the party who had been in possession of the 
estate. The costa in each of the Courts were made chargeaUle to 
the respondents, (a) * 


L.4L ROODERPCJRTAB SING, a Minor, (with his Guardian isos. 

Dooroapersiiad,) Appellant, - - - 

versus Sept. 2ad. 

LAL DHOKUL SING, Respondent. 

THIS was an action brought by Bickrumajeet Sing (the father Claim to 
of Lai Dhokiil Sin-^) in the Zillah Court of Allah ihad, on the 29th re- 
of August 1803, or 26th of Bhadon of the Faslee year 1210, 
recover from Lai Isi nj Sing (the father of Rooderpurtan) on the 
ground of hereditary ii<rht, the talook of Dya, comprising about a the rlnim. 
moiety of perguiiiuih Kheiragurh. The ^umma of this talook was '“'t’s rijchi 
staterl at 80.1)00 rupee<. It was set forth in the plaint, that 
pI.rintilF and t!»e defendant were descended from a common an-r,.,l 
cest -r, who was zemindar of Kheii’a^urh; that, on a division of the l-ipse of 
estate, the talook of Maunda fell to the immediate ancestor of the^hnf, iia> 
defi'iidaiit, and the talook in question to the ancestor of 
plaintid'; that the plaintiil'had been in possession of thi.s taiook till (j(,„ 
the end of the Fitslre vear 1 183, when he was disiiossessed by lire regulation 
defendant; and further, that two villages belonging to the z'^niin- as 

clary, which had been held by the Ranee of the plaintilf till 
decease in 1204. had, ai that time, been forcibly taken possess! ni jaiion 2, 
of by the ciefeudant. The dcfciulaiii denied the right of the plain- i8().’>, ilio 
tiff to any part of pergiinnah Klieiragurh. He stated, that it had 
descended entire to one heir, for many generations; that bis 
grandfather, Odwuiit J'iiig, to whom he succeeded, was for a i(>iigp(.g|.ing to 
period in sole possession; that he himself had possessed solely s'nce Iihvc held 
his grandfather's decease; and that, at all events, the claim of 
plaintiff was barred on account of the lapse of lime, under the •’ules 
of limitatiou.—As it was admitted by the plaintiff that he had not than tweiro 
been ill pnsscssioii of the talook claiinod by him since 1183, a pe-yearsante- 
riod of twenty-six years before the present action, the Zillah Judge 
(on the 2inl of January 1804) dismissed the claim, as not cogniza-^ esuit. 
ble, under the Idth section of regulation 3, 1793, which limits the 
cognizance of suits to twelve years from the cause of action. The 
costs, however, were made payable by the parties respectively. 

(fi) Two important points were determined by the judgment of the Sudder 
Dewaiiiir Aflawliit in this chiiho, fuiiiidcil on tlieexpositiniisofthcMouhiim- 
niiidan law, given hy the law officers of the Court; 1st, that a grant obtained 
in a ficliiioiis, or siihstitiited name, is not illeL'al; and that the property con- 
rryeil hy sni’h grant is vested in the real, not in the nuiniiiul grantee; 2nd, that 
a person ohiaining a grant in the name of nnotlier, with an intention to hold 
the propertv himself during his life, and to sernre llie sneeesMini of the nominal 
grantee on his death, eaiinnt thereby defeat the right of inlieritanee of his lawful 
heirs, ivlio nrceniitied, on Ids demise, to sneeeed to llie property of which he died 

f iossessed, as part of his estate. In expl a nation of the opinion delirered by the 
aw offieera on the secitrid question, that a person cannot llins dispose, after 
liisdeaili, of property acquired for liimself,” it should he renieiiihered, that the 
Moohnininiidan law restricts testainentury heqnests to a tliird of the testator’s 
estate. See case of Riizia Begniu, v. Aka Moubuiutnud Ibrahim, August 8th, 180S« 
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1808 . On appeal by the plaintiff from the above decision to the Provin- 

—- cial Court of Benares, that Court, on taking: up the cause (after the 

dwr regulation 2, 1805) issued an order to the Zillah 

sfnKj'r." Jud^ to examine witnesses named by the claimant (inhabitants of 
Lai ’dIio- Kbeiragurh), respecting the right of the claimant to the talook, and 
kill Sin^. his alleged dispossession. Tt appeared to the Court to be proved, 
from their testimony, that the talook was the hereditary property 
of the claimant, and that he had been wrongfully dispossessed in 
the year 1183: and the Court did not consider the defendant or his 
ancestor to have been in possession under a bondfide title for twelve 
years before the suit was instituted. Hence, as under the 3d section 
of regulation 2, 1805, the period of twelve years prescribed by the 
former rule of limitation fur the cognizance of suits, is declared to 
be not applicable to claims respecting landed property, of which 
possession has been obtained by fraud or violence, either by the 
actual occupant, or by the person from whom he derived his title, 
and which has not been subsequently held under a fair and honest 
title during a period of twelve years antecedent to a claim preferred 
to it, it appeared to the Court, that, under these rules, the cogni¬ 
zance of the case in question was not barred; and the Court, 
considering the claimant entitled to recover the talook, as his right 
by inheritance, passed judgment in his favour, reversing the Zillah 
decree; with costs m both Courts payable by Tsruj Sing. 

Soon after Isruj .Sing had preferred an appeal from this decision 
to the Sudder Dewanny Adawlut, on the plea that the case was not 
cognizable either under the former, or newly enacted, rules of 
limitation, he died; as did also Bickrumaject, the plaintiff; and 
they were each succeeded by their heirs as appellant and respon¬ 
dent in the cause. On consideration of the ca-ce. the Sudder 


Dewanny Adawlut did not concur in opinion with the Provincial 
Court respecting the claim being cognizable under the regulations. 
It had been admitted by the ancestor of the respondent, in his 
original plaint, that the ancestors of the appellant had been in sole 
possession of the zemindary since the beginning of 1184, a period 
of twenty-six years before the suit was instituted; and, from two 
documents of the appellant, viz. tipunoma from the Nawab Vizier, 
and another from the resident at Lucknow, both dated in the 


Fuslee year 1190, it appeared to the Court to be proved, that 
Odwunt Sing, to whom Isruj Sing (the original defendant) suc¬ 
ceeded, was in that year confirmed and aeknowledged, by the 
Government for the time being, as sole zemindar of the pergunnah; 
and it was both proved and admitted, that, on the decease of 
Odwunt Sing in the year 1200, ten years before the present suit, 
Isruj Sing had succeeded to the zemindary, and had since held it 
by right of inheritance. Under the circumstances of possession 
having been held by Odwunt Sing for ten years with the authority 
and sanction of the government of the Nawab Vizier, and for ten 
years by Isruj Sing, his successor, by right of inheritance, the 
objection taken by the Provincial Court, namely, that possession 
of the zemindary had not been held during twelve years before the 
present action under a bond fide title, that is, a title which the 
possessor must have believed to convey to him a right of possession 
and property, appeared to the Sudder Dewanny Adawlut to be 
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inadmissible. With respect to the two mouzas, held by the Ranee 1808t 

of Bickrumajeet Sing (the original plaiutiff)t until her decease in .— 

1204, within twelve years of the date of the present suit, the Court LrI Roo- 
observed, that the eluim to them stood precisely on the same^f'pu^k 
ground with the rest, it appearing that they were held by her as a 
personal maintenance, lapsing to the zemindar at h^ demise, and sing. 
that the tenure of them was not connected with any separate ques¬ 
tion of proprietary right. The Sudder Dewanny Adawiut (present 
J. H. Harington and J. Fombelie), accordingly, being of opinion 
that the cognizance of the claim preferred by the respondent’s 
father was barred under the rule of limitation laid down in the 15th 
section of regulation 3, 1793, as well as under the modification of 
that rule, contained in the 3d section of regulation 2, 1805, re¬ 
versed the decree of the Provincial Court, and dismissed the claim; 
with costs in each of the Courts chargeable to the respondent. 


HUREE MOHUN THAKOOR, Appellant, 
versus 

RAMNARAEN DEO, Respondent. 

HUREE Muhun Thakoor, who commenced this suit in the qu asiim- 
Zillah Court of Tipera, on the 31st of'August 1805, or 4th ofmarysiiit 
Srawun of the Bengal year 1212, had purchased at public sale the the pur- 
zemindary of perguniiah Patkurra, in which a dependent tenure, 
comprising niouza Konlapore and Adumsur, was held by the de-aKainsts^* 
feiidant. 'I'he plaintiff stated, that, according to actual survey tenant, for 
and measurement, the rent payable on the lands tenanted by the>^°tatthe 
defendant, for the year 1211, at the rate of similar tenures in tbe 
pervrunnah, was 1,326 rupees; after deducting from which the sum tenant, who 
of 605 rupees, paid up to CAeit of the abovementioned year, there pleaded a 
remained a balance of 721 rupees due, for that year, from the de- Axedyam- 
feiidaiit; which the plaintiff sued to recover by a summary process. 

The defendant refused to pay rent to the plaintiff at the rate de-ghown 
manded by him, alleging, that both the mouzas were held by him cause why 
at a mokurreree or fixed jtimma. For the mouza Konlapore, he pro- *here« de¬ 
duced a poffa from the late zemindar, fixing the Juinma, at a reduced 
rate; but the Zillah Judge rejected it as illegal, under the rules be paid, 
contained in regulation 44, 1793, which prohibit proprietors ofsaeWnt 
estates from fixing thejumma of dependent landholders for a longer ■‘Iju^ged 
period than ten years. As it did not appear that the defendant had pJ'gjatjf 
entered into any engagement with the plaintiff for the lands oc- under re- 
cupied by him, or had shewn cause why the rate demanded should gulation 7, 
nut be paid by him; the Zillah Judge, under the summary process "hk 
directed in the 15th section of regulation 7, 1799, for the recovery 
of arrears of rent by a zemindar from his tenants, passed an order fendant to 
for the recovery of the sum in question, and costs, by the plaintiff; bring; a re¬ 
leaving an option to the defendant, should he think himself ag- 
grieved, to institute a regular suit. 

On appeal by the defendant from the above decision , of the competent 
Zillah Judge to the Provincial Court of Dacca, that Court was of in suck 


1808. 

Sept. IZth. 
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1808V opininn, that a.s the zemindar claimed rent at the pergunnah rates, 
— atld tt;ic tenant alleged a rig!|^t to a tnoAjtrreree tenure, the Zillah 
ca#, to ^iidgewas not authorized to pass a summary judgment on the 
nwv <?«■***should have referr^ the plaintifi'io establish his claim by 
ciMun, An- a regular suiU The Court'therefore annulled the summary deci¬ 
der jhe siompessed ih^vour of the zemindar, with an order that the costs 
or*re'"ii'l"* should be paid hy the parties respectively. 

tioi?'?'* ® special af>peal by the zemindar from the above decree to 

1 / 99 , not the Sudder Dewaniiy Adawlul (present J. H. Harington and J. 
nppoalablc, Fombelle), this Court .was of opinion, that ihe Zillah Judge was 
(cscypt ea competent ib paM a summary decision in the first instance, under 
15th sec^oti of regylalion 7, 1799, with a view to au immediate 
under iho adjustmeijt of accpnnts between the parties, according to the pro- 
I8tb see- fessed object of that regulation; and further, that such decision 
was not appealable (except on special grounds) to the Provincial 
rtgi under the,18th section of the regulation, which declares 

that the summaiV judgments authorized by section 15, are not sub¬ 
ject to appeal, as any person consiiiering himself aggrieved by 
them, can have his remedy,.by a regular suit The Court therefore 
annulled the judgment of the Provincial Court, and confirmed the 
summary'decision passed against the respondent, by the Zillah 
Jiidtre, with an option to the respondent to bring n regular action, 
if he llioi'srlit himself aggrieved by the adjiistmeiit made of the rent 
payable on hi.'« lands. The costs m each of the Courts were at the 
same time adjudged against the respondent. (a) 

.(«) The Provincml Courts being empnwered by the regulations to admit ,s 
special appeal fruin the decrees of the Zillali and City Coort.«, in all cases where¬ 
in a regular appeal may not Hu to lliem, if, on tlie face of the decree, or from 
any information before the Provincial Court, it siiall appear to them erroneous 
or unjust, or if, from the nature of the cause, it shall appear of sufficient im¬ 
portance to merit a further investigation in appeal, the exception taken liy the 
Sudder, Dewanny Adawliit to'ihe admission of an appeal b}' the' Provincial Court 
iu this rase, is, of course, applicable only to the admission of it as a regular ap¬ 
peal, without any grounds haring been assigned to bring it within the rule for 
apeeial appeals; in receiving wliich, the discretionary authority given for the 
correction of erroneous jiidgmenta in particular cases, is directed to be used 
with caution; and is declared not to entitle any party to demand, of right, an 
appeal to the Provincial, Court, in cases wherein the judgnicnta of the ZUlak 
and City Courts are provisionally made final. 
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TEJCHUND, Zemindar of Burdwaf), Appellant, 

venus 


im 


JUGMOHUN RAI, (Heir of RA^fAUNT RAl), Re)?[)ond|nt. 

' * V, 

THIS was an action brought by tlie Raja of'jB||lVd\^an4ii(*lhaC**™ for 
Zillah Court of the district, on the 13th of July 1799, or 3l8t ofJi*"*’" 
ArarA of the Bengal year 1206, against Jugmohiin Rai and twotoaJrinm- 
others, viz. Ramkaunt Rai and Ratnnidliee Gbose, for ,the pro* dary which 
piietary light of the Turufs Rusukpoie and <f*oor|(Bon, and of the ha*! dc- 
inouza Purobea. The annual jumma of the whole was stated 
8,056 lupces. It appealed that the lands jn questidn, on being 
sold by public auction, m the month of Jeth 1204, on account of trandulent* 
arrears of revenue due fiom the former prqjniptois, were pui-!y obtained 
chased by the late Ranee Bisheu Eonwur, the mother of the plain- 
tiff, in the furzee or substituted names of thiee diHerent persons, dffendanc. 
The defendant Jugmohuii, who was now in possession of the The de- 
lunds, ailiimed, that the Ranee, finding difiiculties with respect to |°“dant 
the purchase money, resold them to him for 36,200 rupees, the 
sum for which shft had bought them. The piaintiflT denied that title of tba 
the stated resale was ever made, or the money received by his plaintiff's 
mother; and affirmed that the defendant had obtained possession >"otber; 
by unfair means, at his mothei’s decease, in 1205. He accordingly h"gcaIe*on 
sued to tecover the lands, as part of the zemindary to which an alleged 
he had'succeeded. The defendant Jugmohun, on the other hand, couvey- 
admitting the ptior purchase of the Rauee, rested his title on the||”'^*’ 
proof of the lesalc to himself. For this puipose, after filing som’e bimseW* 
papers purporting to be bills of sale, to Jugmohun, from the no- and having' 
minal purchasers, he adduced an ikrarnameh, or written acknow-failed to 
ledgment, purpoiting to have been executed by the late Ranee, I*™*® 
and reciting, that on puichasing Tuiuf lliisukpoie, &c. at the, 1 ^. 
public sale, she buirowed of bankets a ronside able put of the ment’ given 
purchase money, and, not being able to rquy them, resold the for the 
lands to Jugmohun for the same price she gate for them, and *’*““‘‘“** 
bad received the money from him. This was dated^ the 1st of 
1S04, and attested by three peisoiis. of these %veie 

c iteii by the defendants to prove the ^xeention. They deposed 
that they were called to witness it; that they heard the Rauee 
speak fiom behind the purdah or curtain where she was sitting; 
that tiuy knew her voice; and that she said she had received the 
puicliase money. They did not see the money paid. After the 
delendant Jugmohun had doclaied in Court, that he had no other 
proof of the resale, and could not adduce any to the actual pay¬ 
ment of the money, a person named Bunchanun Rai was called by 
him, who deposed, that he took the amount in gold mohui^, fiom 
Jugmohun, to the residence of the Ranee; that, in his piesence, it 
was given inside thepurdaA or curtain, to the Ranee; and that, 
on being desired to count it, she did so, and acknowled'^ed it to 
be correct. No evidence to the execution or reality of the alleged 
deeds of sale was brought by the defendant; and as there yras 
only one witness to the alleged payment of the purchase money,' 
who moreover did not profess to have seen the Ranee, but merely 
to have heard her voice, and whose evidence, from the ctt&um- 


vox,. X. 


X. L 
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1808. stances'attending it, as well as from the niauiter in which it was 

-- given, was not considered worthy of credit; and as there was 

Tcjcliiind, moreover no receipt forthcoming for the purcliase money; the 
I'. .Iiigmo' 2il}ah Judge considered the payment not established. Indepen- 
liun Rai. jgnjjy gf from strong suspicions against the ikrarnameh, he 
did not consider the evidence adduced to its execution sufficient to 
piove it. It was his opinion, that the alleged resale had been pre¬ 
tended, by Rainkaunt the father of Juginohiin (who had Imen 
mokhtar of the Ranee’s estate), with a view to defraud the Ranee 
or her successor; and-as he considered the Ranee to have been 
the real proprietor of the lands in dispute at the time of her 
decease, under her purchase at the public sale, and that the plain¬ 
tiff was entitled to them as her heir, judgment was given in his 
favour in the Zillah Court, for recovering them. The costs were 
made payable by the defendants Jugmohun and Rainkaunt; the 
other defendant not appearing to have had any share in the 
transaction. 

On appeal by these persons from the above decision to the 
Provincial Court of Calcutta; the two Judges, who sat on the 
cause, differed in opinion. The Senior Judge considered the 
ikrarnameh establisheii; that it afforded sufficient proof of a resale 
of the lands to Jiigmobiin; and that the decree passed by the 
Ziiiah Judge against his title, should be reversed. The Second 
Judge concurred in the Ziiiah decree and tlie grounds on which it 
was passed. The cause being fora value appealable to the Sudder 
Dewaniiy Adavvlnt, the Ziiiah decree was reversed, in conformiiy 
with the Senior Judge’s opinion, and judgrnent given for Jugmo- 
hun’s retaining possession of the lands. 

On appeal by the claimant from the above decision to the Sudder 
Dewanny Adawliit, this Court did not concur in it. The Court 
consid^ed, that tlie ikrarnameh attributed to Ranee Bishen Kon- 
wiir was of very dubious authority, both from its appearing that the 
two persons who were called by the re.spondcnt to prove it, and 
who deposed that they heard the Ranee, at the time, make aveibal 
acknowledgment of its contents, bore such bad characters.as to 
make their evidence suspt cted; and also from the circumstance of 
Ranikauiit, the father of the respondent, having, at the time the 
resale toPtiis son was stated to have taken place, held the manage¬ 
ment and c'oiitroul of the Kuiiee’s zemindary; which, combined 
with its appearing that the reason alleged for the stated resale, viz. 
the Ranee’s want of funds, was not true; and with the circumstance 
of there being no pioof to establish the payment of the purchase 
money to the Hunce, though, if it had really been paid, there could, 
in all probability, have been no difficulty in proving the fact; 
afforded, in the opinion of the Court; strong ground to suspect, 
either that the written acknowledgment was false, or that it was 
obtained by undue means. 'Fhis instrument therefore (the only 
proof on the part of the respondent to tlie alleged resale) not being 
considered by the Court as at all cofla^tent to prove it; the Court 
determined, that the conveyance from the appellant’s mother, on 
which the respoij^eiit rested his title, wtti^'pot established; and that 
the appellant was entitled to the lands, as part of the zemindary to 
which'he had succeeded. Judgment was accordingly passed by 
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the Sudder Dewanny Adawlut (present Haringtod and J. 1808. 

FombeUe), reversing the decree passed against the a(>peUant 
claim by the Provincial Court, and confirming that parsed by tha *“J‘^**"“*** 
Zillah judge, with costs in each of the Courts payable 
respondent. Mesne profits during the time tlie claimant had ^eea 
out of possession, were not adjudged, as no claim^had been pre¬ 
ferred to them; but a right of action was rpserved.for their recovery, 
it' not paid on demand, (a) 


RISHENMOHUN GOSAEN, Appellant, 1808. 

verms 

CriUTI'ER SING, Respondent. Nov.ath. 

THIS was an action brought by Chutter Sing in the Zillahon the 
Conn of Midnapore, on the 1st of March 1802, or 9th of PAagrun suit of a 
of the Bengal year 1208, to recover'frora Kishehmohun the mouzas 
Pucharol, &c. four in number, the annual produce of which was 
stated at 701 rupees; and 900 rupees, which had been awarded inmlti, 
against the plaintiif by a summary sentence, as amount of cullec- vliich A 
lions forcibly made by him. These mouzas were situated in 
pergunnah Boggree, the zemindary of the platntifi*. It was stated gon^" ni»?nt 
in the plaint, that in 1191, the zemindary was taken out of the tensnee to 
plaintiff’s hands, and held kkasy under the management of the his step- 
collector ; that the mouzas in question were a part of certain lands 
assigned to him at the time, exempt from revenue, in lieu of the erased. Tad 
profits of bis Zemindary, and were settled by him, berai kkor o which B 
posh, or as a personal maintenance, on his stepmother Ranee had t.iken 
Gobindmunee, who died in 1207. The plaintiff claimed them 
having reverted to him on her demise. The defendant had taken piea "f 
possession of them when the Ranee died, under a gift alleged to gift from 
have been made by her in his favour, shortly before her death. C; judg- 
He s^rmed, that the lands were settled on the Ranee, by the late 
.iaduB Sing, the plaintiff’s father, in the year 1186, a separation q,,,. I, 
having taken place between them, from mutual disagreenaent ; and beea com- 
that the Ranee held them from that time. To prove Ihe gift in Patent to 0 
his favour, he produced a deed purporting to convey to him from g***® 
the Ranee the right of property in the lands, dated the 2d of Pooa ],g]d |,y 
1207. From an umulnameht or order for possession, under date her, w'hicii 
the 30th Asarh 1186, issued by die collector of the district, and reverted to 
now produced on the part of the plaintiff, it appeared, that Jadub 
Sing was then finally deprived of his zemindary by order of Go- 

fa) It may be noticed, that the provisions in section 27, regnlation 7, 1799, 
against purchases at the public sales iu fictitious or substituted names, had 
not been enacted when the sale took place, at which Ranee Biahen Konwiir 
purchased the lands which forttAih the subject of the present action. But, 
iudependently of this circumstance, both pardes in the suit admitted the 
right of property to have been vested in the Ranee, aud grounded their 
respective claims on a title derived from her. It was ni^^erefore a question 
before the Courts, whether the Ranee’s purchase was^alid, or got; but, 
supposing its validity, which of the contesting parties Was entilled tb succsed 
to her rights, either by purchase, or inkeritaace. 
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Ternment, on the ground of contumacy, and his son the plaintiff 
invested with it in his stead: and the plaintiff proved, by a 
purwana of the collector, dated in 1191, that the zemindary 
> having fallen into arrears, was then taken into the management of 
the collector, and that lands, of which those in question form a 
part, were then assigned to the plaintiff. The Zillah Judge, under 
the contents of t)ie umulnameh abovementioned, did not consider 
Jadub Sing to have been authorized to settle the lands on Ranee 
Gobindmunee in any part of the year 1186, even allowing him to 
have done so; and, moreover, it appeared to the Judge, that the 
settlement of the lands on the Ranee had been made by the 
plaintiff, as stated by him. And since the Ranee, as holding the 
lands for a personal maintenance, was considered to have had no 
power to tratisfer them, judgment was passed in the plaintiff's 
favour in the Zillah Court, for the lands, and sum, claimed by him, 
with costs against the defendant. 

The Provincial Court of Calcutta, on appeal to them by the 
defendant from the above decision, concurred in it, and confirmed 
it. 

On a further appeal by the defendant to the Sudder Dcwanny 
Adawlut (present B. Crisp and J. Fombelle), the respondent ex¬ 
hibited a purwana., by the collector of the district, dated in 1191, 
containing the official order for assigning the lands, of which the 
disputed mouzus form the chief part, for the maintenance of the 
respondent, and reciting, that those mouzas were assigned over by 
the respondent to the Ranee; but without any mention of their 
having been before assigned to her by Jadub Sing, as alleged by 
the appellant. The Court did not believe any such assignment to 
have been made: and, as the lands were evidently a part of the 
Boggree zemindary, and the appellant, who rested his title to 
them on a gift from the Ranee, was unable to prove that the 
Ranee possessed such right in the lands as to authorize her to 
alienate them; and the lands, having been settled on the Ranee 
only as a personal maintenance, reverted to the zemindar at her 
demise; it was finally adjudged, that the respondent was entitled 
to recover them. Judgment was accordingly passed by the Sudder 
Dewanny Adawlut, affirming the decrees of the Zillah and Pro¬ 
vincial Courts, and dismissing the appeal with costs. 
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NUNDKOMAR RAI, and RUGHOONUNDUN RAI, 1808. < 

(Paupers), Appellants, ' ■ ■■ ■ ■' 

versus IMe. 3ad. 

RAJINDURNARAEN, Respondent. 

THIS was an action brought by the late Ranee Jydoorga in the Claim by 
Zillah Court of Rungpore, on the 22d of April 1802, or 12th of*^****®?^^ 
Bysakh of the Bengal year 1209, to recover from Rajindurnaraen dar.'^on-* 
the zemindary right of pergunnah Muntuhna, the annual assess- tinued on 
ment on wliich was stated at 22,492 rupees. This pergunnah was herdecease, 
formerly the zemindary of Nurindnrnaraen, the husband of the|’y. 
plaintiff; who died in the Bengal year 1193. The plaintiff stated, j 

that it devolved to her at his decease, and remained many years to recover 
in her possession; that the defendant, who, from his infancy was possession 
brought up in her house, had fabiicated a deed of gift for the®j||*j^* 
estate, as ftom her, in his own favour; and, by moans of lalse 
representations made in her name to the collector of the district, estate, dis- 
in concert with Gourikaunt Rai, late gomushta or manager of o® 
her affairs, had contrived to obtain possession. The defendant 
affirmed, that, after the decease of Nurindnrnaraen, he 
adopted by the phtintiff, under a written authority for that purpose entitled to 
from her husband; and that, when he became of age, the plaintiff“a* 
made over the estate to him, by gift. He added, that there had 
lately been disputes between himself and the plaintiff, in conse-ti,* 
qnence of a refusal on his part to assign to her daughter a share (as ndjndgl 
of the estate; but affirmed, that there was no ground to support'*! 
the present claim. In proof of the gift, and of liis having legally 
obtained possession of the estate, the following dncnmeiits 
adduced by the defendant: 1st, attested copy of a deed of gift since the 
by the plaintiff in his favour, dated the 2Gth of Phagun 1206,''**•"*' 
reciting, that her husband authorized her to adopt a son, as they 
had no children; tiiat she accordingly adopted the defendant,left 
when an infant; that she was now become infirm from age, and he by her 
qualified to manage the estate; and that she theiefore made over^"*^**®^» 
to him the whole of the property, with a provision that he should 
maintain her for life. 2d, attested copy of a paper of the same [he defen- 
date, entitled durkhast i khnrijee^ addressed by the plaintiff to dant being 
the collector of the district, representing her adoption of the de-*he leiwl 
fendant, and his being qualified to manage the estate; and Playing hu'sbsiid* 
that he might be invested with possession, and his name substituted hs adopted 
as proprietor. 3d, umul-nameh, or order of the collector, under son. 
date the llth of .July 1801, or 29th of Asarh 1208, reciting the 
contents of the plaintiff’s petition, and investing the defendant with 
possession of the estate. On proof of the voluntary execution of 
the deed of giR, and transmission of the durkhast i kharijee to 
the collector, and consequently of the legal entry of the defen¬ 
dant, the Zillah Judge, considering the estate to have been legally 
transferred to the defendant, by the gift from the plaintiff, decided, 
that the plaintiff’s claim to recover could not be maintained, and 
accordingly passed judgment against her, with an injunction to the 
defendant to afford her a suitable maintenance for life, as provided 
in the deed of gift. 
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^ i|08. In this interval the plaintiff died; and Nundkomar Rai and 
■T" Rttghoonundun Rai, alleging themselves to be the heirs of her 
husband, prefern'd an appeal as paupers, from the decision passed 
against her bv the Judge of Ziliah Rungpore, to the Provincial 
gh^^»5^^^ourt of Moorshcdnbad. That Court, however, concurred in the 
dim Ri4,-.«r(fecision, and affirmed it, dismissing the appeal. 

Ridiixlnr* Qjj fm-thpr appeal to the Sudder Dewanny Adawlut (present 
J. H. Harington and J. Fombelle), this Court observed, that the 
deed of gift could not establish the title of the respondent, as 
Kanee Jydoorga was not legally authorized to alien the estate left 
by her husband, without the consent of his heirs; and that the 
respondent’s title must depend on his having been legally adopted 
by the Ranee, respecting which no evidence appeared on the 
proceedings. Evidence was accordingly taken on this point, by 
order of tiie Court, which established the adoption of t)ie respon* 
dent to have been legally made by the late Ranee, after her hus¬ 
band’s death, under a written authority from him for that purpose. 
On the ground, therefore, of the respondent being legally in pos¬ 
session of the estate, as the adopted son, and consequently heir at 
law, of the former zemindar, the decrees passed by the Ziliah and 
Provincial Courts against the claim, were affirmed by the Sudder 
Dewanny Adawlut, with costs against the appellants, in the event 
of property beinir found in their possession, and with the usual 
order, in the mean time (when the jndgmt'nt is against paupers) 
that the respondent should advance a fourth of his pleader's fees. 


^803. HEIRS of HEDAYUT OLLAH, Appellants, 

Dec. 3r(l. heirs of ROOPCHUND RAI and KUNWUb LOCIIUN RAI, 

Respondents. 

Claim by THIS action was brought by the bite Iledayut Oll.ih, in the 
A on R and Court of Rungpore, on the l‘2ih of July 1804, or 30th of 

Asarh of the Bengal year 1211, against the late Roopchund 
lands, as R&i| and Kunwul Lochun Rai to recover a 4 ana share of 
having Chuk Maluncha, &c., as having been pui’chased by the 
plaintiff from the defendant Kunwul l.ochun, for the sum of 
4,260 rupees. It was set forth in the plaint, that this pin- 
whopui^ chase was made by the plaintiff, on the 21st Aughun 1210, in 
ebasedthem the cutcherry of the collector of the district; that regular deeds 
tnade cut in bis name, and a receipt given him for the pur- 
that* * chase money, on the part of Kunwul Lochun, who had himself 
they were purchased the lands from Roopchund, the other defendant; but 
not his to that the two defendants had since colluded to defraud him of his 
rte’*le*to P“^®base; wherefore he sued to be put into possession. It was 
hi^lf pleaded in the answer of the defendants, that the purchase stated 
from C, by the plaintiff could be of no effect: that a previous conditional 
was con- gale of the lands had indeed been made by Roupeluind to Kunwul 

1,975 rupees, and deeds executed on the 
fiMlIy 11th of Bysakh 12(^8; but that Kiinwut Lochun paid, at the time, 
take efi^ct. 874,rapee8 only of the purchase money, and executed a written 
On proof to,^|^agenient to pay the remainder on or before the 11th of Asin 
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1210, on pain of tlie sale being Toi4 and of no effect: that the I80|.. ^ 

time expired without payment of the balance; and that Roop- -- 

chund sued Kunwul Lochun in the Rejrister's Court, on the engage^ 
ment, and obtained a judgment, declaring the conditional salc^Sp^^k 
ineri'ectual and void; that, while the suit was dependiair, Gholam^p^|fp B 
Shah, an oilioer of the collector, urged Kunwul Lochun to sell the 
sliare to him in the /urzee, or supposed name of Hedayut Ollah ; * 

that Kunwul Lochun represented to him the prohubility of the sale appurcntly 
to himself being set aside, as it soon afterwards was, and that he of HvouUiig 
had uo power to re-sell the lands; notwithstanding whicli, he was*•'* 
induced by Gholam Shah to execute a deed of sale to him in the 
name of the plaintiff, under which deed, void and of no effect, tiie lion of a 
plaintiff now claimed. The Ziilah Judge, on consideration of the public 
case, rejected the plaintiff's claim. There was no doubt of a sale 
having been made to the plaintiff, of the lands, as the property 
Knnwnl Lochun, in the collector's cutcherry^ and that the plaintiff judgment 
paid the purchase money, 4,200 rupees; but this purchase was given for 
iu’.ld to be of no effect, from its appearinir, as stated by the 
duiVndanta, that the defendant Roopchund had obtained a judg-*'*^* 
nicnt in the Register’s Court again.st the other defendant, on the 
wr.ttcn engationicnt (which was then received in evidence on the 
adnii.s.sii'ii of Kunwul Luchuii). declaring the sale of the lands to 
Kunwul Lochun of no effect; so that they could not have been 
legally transferred by sale from Kunwul Lochun to the plaintiff. 

Jiidginent was (heicfore uiven in the /illuh Court, dismissing the 
plaintiff's claim to posst>sion of the lands, but directing at the 
same time, that Kunwul Lochun should refund the purchase 
itioney, to the plaintiff, under his receipt for the amount. It was 
ordered that the de.u iidaiit, Kiiiiwni liOohun, should pay the costs 
of himself and the plaintiff; and that the plaintiff should pay 
thi.se of the other defendant. 

On appeal by the plaintiff fiom the above decision to the 
Provincial Court of Mooisiiedabad, that Court concurred in it, and 
dismissed the appeal, with costs. 

Oil a fiiriher appeal preferred by the heirs of lleduyut Ollah to 
the Sadder Dcwaiiny Adawlut, the appellants maintaining the 
assertion respecting the I'ollusioti of the respondents, and stating 
that they could prove the payment of the whole pm chase money 
by Kunwul Locliuii to Roupchntid; the Sudder Dewaiiiiv Adawlut 
culled for certain further evidence; and after the receipt of this 
evidence, tvi/. the deposition of Ka/ee Moohummud Sabit, and a 
receipt from Kunwul Lochun to Roopchund for the purchase money 
of the lands) the Court, on a consideration of the case, reversed the 
decieesuf the Ziilah and Pruvincial Courts, for the reasons which 
follow: 1st, a bill of sale for the lands in question from Roopchund 
to Kunwul Lochun, under dale the 11th Bysakh 1208, or 22d of 
April 1801, and the receipt from the latter, of the same date, both 
staled the whole purchase money to have been received; and it 
appeared from the evidence of the cazee who attested the deed, that 
Roopchund then acknowledged the receipt of the purchase money, 
previously to the cazee's affixing his attestation. 2nd, according 
to a report from the Collector of Rungpore, relative to the circurn- 
stances .attending the purchase of Hedayut Ollah, it appeared, that 
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... 1808. Kunwul Locliun, havings made away with stamped paper entrusted 
”” to his charge, to the value of 16,000 rupees, was apprehended at 
° t instance of the Collector, and called on to give in a list of his 
OUah%. property, to be sold for making good the balance; that, among 
Hein of other property, he gave in the lands in question as his own; that 
Roopchiind they were advertised fur sale as such, with the knowledge of 
l^nwal Aiioopchund, the brother of Koopchund (and a party to the 
Lochun tiansacliun) and of Rarachunder Dose, Uoopchund’s mokhtar or 
Rai. confidential agent, without any objection, or claim to the lands on 
behalf of Roupchund, being made by those persons; and that they 
w’ere both among the bidders for the lands when they were put up 
for sale and purchased by Hedayut Ollah, for the sum of 4,269 
rupees, as stated by him; and that no mention was then made to 
the Collector of tliere being any conditional engagement from 
Kunwul Lochun, or of Roopchund's disputing his title to the lands 
under the previous conveyance. 3d, it was clear that the lands 
were sold to Hedayut Ollah as the property of Kunwul Lochun, to 
raise part of the balance due from him on account of the stamps, 
and that the deeds of conveyance, as produced in Court, were given 
in Kunwul Lochun's name; and there was proof that the title deeds 
in the former transaction remained all along in possession of 
Kunwul Lochun, whereas, had the sale to him in reality not taken 
effect, it was not piobable that such would have been the case. 
Moreover, from the contents of a private letter from Anoopchund 
to Kunwul Lochun filed in the former suit before the Register, relative 
to money due from Kunwul Lochun to the wiitcr of the letter and to 
Roopchuiid, bearing date after the expiration of the period speci¬ 
fied in the engagement, it was inferrible, that the sale to Kunwul 
Lochun was then final and concluded. Under these circumstances, 
the Sudder Dewanny Adawliu (present J. H. Harington and J. 
Fombelle) considered the alleged engagement of Kunwul Lochun, 
and the action brought on it in the Register’s Court, to have been 
collusive, and pronounced them of no effect against the ascertained 
right of the late Hedayut Ollah to the lands, by the purchase from 
Kunwul Lochun, unrier wiiicli he claimed in the present case- 
judgment was therefore passed by the Sudder newanny Adawlut, 
reversing the decrees uf tlie /illali and I’rovinciiil Courts, and 
adjudging pussessioii of the lauds lo the appellants, as heirs of 
Hedayut Ollah; with inesue profits since the date of tiic sale. 
'I'he costs in each of the Courts were made payable by the 
respondent. 
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BISHEN SHAin, (Pauper,) Appellant, Jfi08. 

versus 

URMURDUN SING, Respondent, i 

THIS was an action brought by Bishen Shahi in the Ziliah Court 
of Goruckpore, on the 27ih of April 1803, or 20th /JysaA/t of the 
Fvslee year 1210, to recover from Urmurdun Sing the taiook ofcoVerau* 
Bisfaeiipore, situated in pergunnah Seidhoo-jobna. The annual look in 
produce was stated at 5,197 i upees. It was set forth in the plaint, »dIaU Go- 
tliat the taiook in dispute was the plaintiff’s hereditary property; ["beiuT*’ 
that, in 1198, Futih Shahy, the defendant’s father, in collusion proved tlmt 
with the feAsifdar of the-pergunnah, caused a sale of the lands tbe taiook 
to be made to him, as for arrears of revenue; that afterwards, on 
an investigation of the matter at the instance of the plaintiff, the ® 
sale had been rescinded, and purtoanns issued for the plaintiff’squence of 
being reinstated; notwithstanding which, the defendant still kept arrears of 
possession. The defendant stated, that the taiook had been regu- 
larly sold to his fatlier in the year 1791, under the government 
the Nawab Vizier, in consequence of the plaintiff’s not making public of* 
regular payment of his revenue; and that, from, that time to the <iaer, duly 
present, a period of fourteen years, the defendant and his 
had been in possession under the sale abovementioned, which, he minent 

would show, was conclusive. A deed of public sale, denominated of the 
bye sulta7ice, dated the 10th of Cheit 1198, under the seal of Nawab 
Sheikh Durgahy, tehsildar of the pergunnah on the part of the . 

Nawab Vizier, selling the taiook in dispute to the defendant's 
father for 3,000 rupees (the revenue of one year), was produced in concluKive. 
Court by the defendant; and it was proved by his witnesses, that Judginrnt 
this sale was officially made to the defendant’s father at a time when 
the plaintiff had absented himself, and was in arrear for a-year’s 
revenue of the taiook; and that tlie defendant and his father had 
been in possession iiiidcr this sale ever since. The plaintiff exhi¬ 
bited a document termed rud namek, or deed rescinding the sale, 
purporting to have been obtained from an officer of tlie chuklndar, 
oi superintendent of the district, about a year after the date of the 
sale; as also pHi'wanas, ostensibly in consequence of the above 
deed, directing the plaiiitiff to be reinstated. These had clearly 
never been acted on; yet there appeared no reason why, if they had 
been of any authority, they should not have been carried into effect 
at the time. The defendant affirmed them to have beeb obtained 
by collusion with the officers of the chukladar; which the Ziliah 
Judge presumed to have been the case; especially as clear grounds 
were shown to have existed for the lands being sold, but none for 
the sale being rescinded. As there was proof of the sale, and of 
the purchase money (an adequate consideration) having been paid 
by the defendant’s father; and also of possession having been held, 
under the sale, until the date of the action; and as it appeared to 
have been a regular sale for arrears of revenue, and the official act 
of an officer under the government of the Nawab Vizit.r, such as, 
by the second clause of section 18, regulation 2, 1803, is declared 
not open to the cognizance of the civil courts established under 
that regulation; the Ziliah Judge pronounced the defendant to be 
vox.. X. MM 
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1808. rightfully in possession under the sale, and disraissetl the plainlii^t 
claim. » ''** '* 

siiai!i**» appeal .by the plaintiff from the above derision to 

IjImunTua Provincial GbUrt of* Benares, and finally lo the Sudder D^wHfnn^ 
Sing. Ai'awlut (present B. Crisp and J. Fombelle), those Courts concuried 
in the jndemi'iit passed against the |>iaintiff, and respectivery’co*n-j 
firmed it. 


1808. 


Dec. 30lh. 


WUJIH ON NISA KHANUM, Appellant, 

V€TSH$ 

MIRZA HUSUN ALI, Respondent. 


of his cs> 
tatc, a- 
gainst his 
billow, 
who took 
the whole 
estate in 


Claim by THIS action was brought by Mirza Hustin Ali in the Zilhih 

hefr”of*a of Tippera, on the 17ih of January 1794, or 7th of liysakh 

person Bengal year 1200, to recover, as one of the heirs of the late 

deceased, Mirza Ali, husband of the defendant Wiijih on Nisa, a 4 ana, 
for a share ^ gundas, 3 cowries share of pcrgiinuah Buldakhal. The annual 
assessment on the share claimed was stated at 16,690 rupees. The 
defendant's husband had been proprietor of 8 anas of the above 
pergunnah, which share, on his decease, was taken possession of 
by his widow, the defendant. She stated herself to have succeeded 
to it in satisfaction of dower, to the amount of 114,000 rupees, and 
■at'isfhct'ion 3^^ mohurs, settled on her by her late husband, at her mar> 
of dower, riage; and pleaded, that no claim would lie on the part of the 
The pyin- plaintiff as an heir. The kabeen nameh, or deed of marriage 
^mlind of settlement, as produced by the defendant, was dated the 22d of 
fl”*'claim, JuiHadossa?iiQ( the Hijera year 1186, or 26th of September 1772, 
viz. that and specified the above amount as unconditionally settled on her. 
the nniount'D^e plaintiff admitted the execution of it, but denied its legality, 
dower* ground of the amount being excessive. The defendant also 

which’ produced a written engatremeut of the plaintiff, the date of it 
ahftflilied corresponding with the 5th of May 1785, in which the plaintiff 
the whole agreed with the defendant to be serburakar or manager, on her 
part, of the 8 ana zemindary. The Zillah Judge, on a reference 
Slid there- to his Moohiimmudan law officer, received an opinion, that the 
fore illegal, right of dower precedes right of inheritance; that, if the dower of 
**>’ the wife exceed the whole estate left by the husband, bis heirs 
Dewanny^ have no claim at law. On the ground of this opinion, and of the 
Adawiiit; plaintiff's appearing, as implied in his engagement, to have ac- 
«nd judg- knowledged the plaintifTs right to the estate; the claim was 
nicni given dismissed in the Zillah Court, with costs. 

tlirc'l^'m? appeal by the plaintiff to the Provincial Court of Dacca, that 
Court considered the amount of dower sperified in the deed of 
settlement to be only nominal, and held (though against the opinion 
of their law officer) that the .■)mount, as being excessive, should he 
modified, and a suitable amount only {mehri-misal) allowed to the 
widow. The law officer was referred to by the Provincial Court, fo 
specify the distribution of the estate of Mirza Ali, among all the 
, ' ascertained legal heirs. His answ'er was, that, after the perfor¬ 
mance of allobligations preferable to the right of inheritance, such 
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rj - 

afTiineral charts, debts, and legacies- to the amount of a third; 1808> 

, the. estate of^'Mirza Ali would be divisible into 5,832 parts, m the —;- 

*|bllpwing manipier; viz. 185 to the widow; 1,026 tQ the biother, 
idirsa Husun Ali; 405 to the sister; 648 to the husl«^ of the 2nd 
' 979 to the husband of the 3d daughter; 462, each, to Mirza 

.twsolis of the third daughter. Judgment was passed by the Husun Mi. 
"iPrbvincial Court, reversing the decree of the Zilluh Judge, and 
directing, that the claimant and the other heirs shoulii receive the 
shares due to them according to the above liistrihutioii. The costs 
in the Provincial Court were made payable by the respective parties. 

On an appeal preferred by the widow from the above decision to 
the Siidder Dewaiiny Adawlut, her pleas wore: 1st, that, though 
the respondent called himself a Soonee, his hiniily were Moohum- 
mudans of the Sheea sect, according to the code of which sect, if 
there be a widow, or daughter, a brother cannot succeed as heir; 
that, according to the law of both sects, apostacy from the 
Moohummudan faith, wliich was the case with the rcspoiideut, as 
shown by his paying worship to Hindoo idols, precluded all right 
of inheritance; that, as the amount of her dower absorbed the 
whole estate left by her husband, she had legally succeeded to the 
whole of it, taking upon herself her husband’s debts. The res¬ 
pondent, on the other hand, insisted on the illegality of the dower, 
and his right as an heir. To determine the law of the case, the 
following questions were proposed by the Sndder Dewanny Adawlut 
to tbeir Moohummudan law officers: 1st, is the deed of settlement, 
made in favour of the appellant by her late husband, valid or 
otherwise^, and was the sura specified in it recoverable on the 
death of the husband, from his landed and other property, in 
preference to hereditary claims? and, if the amount of the dower 
absorbed the whole estate, was the widow, tukiiiL; upon herself the 
debts of her husband, at liberty to lake the whole estate in satis¬ 
faction of her dower ? 2nd, if the deed of settlement uo not valid, 
has the respondent a right by inheritance to any of the property 
of his deceased brother, under the Soomc, or the Sheea code? and 
what will be the distribuiion amoii!; the heirs, according to tho 
law of either sect? 3d, if, according to the sbitcment of the 
appellant, the respondent, after his biolhor’s death, deserted the 
Moohummudan faith, is he, or n<it, on that account, precluded by 
law from being an heir of his brother? The ausuers to these 
questions, given by the law ofliceis, were as follow: 1st, the 
deed of settlement, if the execution of it have been proved by 
evidence, is good in law. An eNCess of dower, though perhaps 
improper, is not prohibited by law. The amount of tlie dower is 
recoverable from the real and personal propeity left by the hus¬ 
band, in preference to the claims of heirs. Whether the dower 
absorb the whole estate, or not, landed or other immoveable 
property cannot be taken by the widow, in satisfaction of dower, 
without consent of the heirs, or permission of the ruling power; 
but she may obtain it as an equivalent for her dower, by that 
permission, or by consent of the heirs: moveable property she 
may take unconditionally. In the present case, the fact of the 
respondent having accepted from the appellant the management 
of the est ite of Mirza Ali, and paid her the profits; and his not 
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1808. having come forward to pay a portion of a debt decreed against 

-the estate of the husband (in the cause of Khoja Aratoon), which 

Wujih-on debt was paid by the appellant, under the decree; imply a recog- 
KUnu nition, by the.respondent, of the appellant’s right to the estate in 
Wirza **** satisfaction of her dower. 2nd, if the deed of settlement be invalid, 
Husun Ali.(or, in fact, whether it be valid cr invalid, though, in the former 
■‘‘case, there will be no assets remaining), according to the Soonee 
code, the respondent, as the brother of the deceased, is entitled to 
inherit as a collateral, after the lineal heirs: by the Sheea law, the 
brother does not come in for any thing, if there be a daughter; the 
widow and daughter living together, get the estate. 3d, if the apostacy 
of the respondent from the faith took place, as would appear from 
the question proposed, after the death of his brother, the respondent 
is. notwithstanding, an heir, because, at the time when his brother 
died, and his right as an heir arose, he was of the faith which bis 
brother professed, and had incurred no legal disability to 
inherit. As, according to the iiho\e futwa the large amount of 
the dower did not render it illegal; and as the consent of the 
heirs, required toaiithorize the appellant's taking the landed estate 
as equivalent for the amount of her dower, was implied by the 
circumstance of the other httrs not having made objections to her 
taking pos.scs.sion, and by the respondent’s having been manager 
of the estate on her part for eleven years, during which she had 
lield it bidbre the dote of the present suit; the Court held the 
appellant to be entitled to the whole estate, and the. claim advanced 
by the respondent to I c inadmissible. .Judgment was accordingly 
passe.d In' ibe. Sudiier Di waniiy Adawlut (present J. H. Harington 
and J. Fouibellc), reversing the decree of the Provincial Court, 
and dismissing- the claim of the respondent, with costs payable by 
him in each of the Courts. (//) 

(a) The /it/u'ii of tlif laiv oflicers of the Siulder Dewanny Adawlut, and 
derision of the Court, rstulilisli the folloivinf; |>i>iiits relative to the Moohiiai- 
iiulan law nl dower : Is , h< 

illegal: 2d, that the dower due to a I'idow, on her hushaud’s death, is (layalile 
from Ills estate in preference to ail lainis of inheritance: 'id, tl'.at landed, or 
other iiniuoveahle property, left hy tl c hnsiMind, cannot he taken by the widow 
in .siitisfai-tioii of her claim of dower without the ninsenl of the heirs, or com¬ 
petent jniiieiai aiithoriiy; hut (hat i oveahlc properly may he taken by her, aa 
far us the heirs are ronrerned, but lOt to the prrjtidiee of other creditors, in 
payment of dower indisputably due; 4th, tli-it one of the husband’s heirs having 
for SCI oral years acted iis a manuirer for his widow, who had taken possession of 
her Iinsliaud’s landed estate, in SHtisfaelion of her dower, whilst none of the 
other heirs preferred ativ claim to the e>tiite, may be roii.siilered ns sufficient 
erifletice of consent on the part of the luir.s, to the widow’s riplit. It may bn 
added, as another point declared by the futu-n of the law nffirers (besides the 
distinction noted between the Soauee and S/icra law, with respert to the ri^tlita of 
cnllntcrnls, when there are any lineal heirs) that apostacy from the Moobiini* 
mudan faith, if .snbseqiienl to the devolution of any licreditablc property, does 
not deprive the apostate of the tight of siiccessioa. 
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RAM PUKSAUD LUSKER and GOCOOL LUSKEK, i 809 r 
Appellants, - —— 

ver$us , Jan. 30th. 

RAM SOONDER GHOSE, Respondent. 

THIS was an appeal from a decision of the Provincial Court of fh an ap- 
Calcutta, confirming a dismissal on default, passed by the Judge 
of the Twenty-four Pergunnahs, in an appeal before him, from y'ewatm- 
a decree of his Register. AdawlutV 

The appellant being dissatisfied with a decree of the Register of^tainstthe 
Zillah Hoogly, dated 1st of January 1805, adjudging him to pay‘*“'**“" 
the sum of 266 rupees, principal and interest, appealed to the Zillah vincial " 
Judge. After the transfer of part of Zillah Hoogly to the Twenty- Court un- 
four Pergunnahs, the Judge of the latter Zillah, on the 6th of May, der sec- 
1806, dismissed the appeal, on default of appellant’s attendance‘‘"I* 
to prosecute it. The appellant not being satisfied, appealed ’ 

under section 9, regulation 2, 1801, to the Provincial Court of api>e,iring 
Calcutta. On the 24th of January 1808, that Court, by an order, th«t the 
setting forth, that on examination of the papers, it appeared that j . 
the appellant had not attended the Zillah Court to prosecute his 
appeal, or shewn any sufficient cause for his neglect to do so, con- ou default 
liiuied the order of the Zillah Judge. The appellant then«" appeiil 
petitioned the Provincial Court, for a further appeal to 
Sudder Dewaniiy Adawlut, and it appearing to the Pro- [|,e 
viucial Court, that, under section 8, regulation 2, 1801, which Regisier, 
piovidus for “an appeal to the Sudder Dewatmy Adawlut, “'al that 
ill all cases wherein an appeal may lie under the ®xt8i.iiig 
regulations to a Provincial Court, and that Court may have refused 
to iidiiiit the appeal on the ground of delay, informality, or other inf^ both 
default ill prefeiiirig it; or after having admitted the appeal, may parties (or 
dismiss it on the ground of some default without investigation 
the merits of the cause,” the appellant was entitled to a further 
afipeal, they forwarded a certified copy of their proceedings to the approved 
iSudder Dewaiiny Adawlut, by whom the appeal was admitted, in «»«* 
ordinary course, on the 22d of April 1808. But when the of 

was bronglit forward for trial, it appearing that the Provincial sudder 
Court, after iiearing both parties for and against the dismissal Dewanny 
ordered by the Zillah Judge, had approved and coufirined such A'lawliic 
dismissal, the Court of Sudder Dewanny Adawlut (present J. H. 

Haringtoii and J. Fombelle), did notconsider a further appeal to be iiler appeal 
within the intention of the section and regulation above quoted ; witiiin the 
and therefore ordered that proceedings should be discontinued in iutentoftbe 
this Court, and the decree of the Provincial Court be left in 
force and ettect. (a) qnoied. 

(a) This case is reported, as relating to a construction not generally niidor- 
stood, of section 8, regulation 2, 1801, which is ecpiully applicable to ^euliMn 9, 
of that regulation, providing for an appeal to the Provincial Courts ia cases of 
dismissal, on default by the Zillah and City Courts. 

These sections have indeed been resrindvd by the first clause of section 3, 
regulation 26', 1814; but similar provisions are still in force under the second 
and third clauses of the section Isst menlioued. 
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1809. RAMGUNGA DEO, Appellant, 

" ■> . VCTSUtS 

Mor. 24ih. DOORGAMDNEE JOBRAJ, Respondent. 


or lip 
perali, fur 
thu sue* 
cession 
10 tUeTip- 
perab ze- 


laasnU , THIS action was brought by Doorganiunee Jobraj, in the Pro- 
sorTofAe Court of Dacca (under the special provisions of section 

Ittte Rajah 6 , regulation 5, 1793), on the 12th of August 1805, or 29th of 
Srajvu7i of the Bengal year 1212, to recover from Raiugunga Deo, 
the raj and zemintlary of Chuckla ilosliuuabad, the annual pro¬ 
duce of which was stated atl(> 8 , 00 () rupees. 

The zeminilary claimed by the plaintiff, and situated within the 
territories of the Company, formed part of the possessions of the 
iniDitary, zemindars of Tipperah, who are also Rajahs of a territory on the 
proof hills bordering on Tipperah, independent of the Company’s autho- 
by the Hty. Tlic succession to the whole was di-^puted; but the present 
iisHge of suit of course related only to that part of it (viz. the zemimlary 
tbe family above Stated), which was subject to the jurisdiction of tlie Pro* 
’i-W Court. 

Jo':rt{f is 
successor 
to the 


It was set forth in the plaint, that according to the usnge of the 
family, on the death of the Rajah for the time being, he is suc- 
. ceeded in the nij and in the zemmdary in contest, by the 
person holding the liile and office of Johraj, or in default of such, 
ferenre to by the person next in rank, designated Burra Thakoor; that in 
the next of 1780, 011 the death of the then Rajah Kishen Manic, there being 
kill, such UQ Jobraj or Burra Thakoor, hi.> second sun, R ijdhur Manic, 
succeeded to the raj and zemindary, with the sanction and autho- 
coiirtof rityofthe British tioveriinient; that Rajdhur Miiiiic. according 
to the custom of the fatniiy, immediately appointing a Jobraj^ 
raised the plaintiff to that office, when 7 years of age ; that, on 
the death of the Rajah, in January 1804, the plaintiff was entitled 
to succeed as Jobraj ; and that he accordingly .sued to recover the 
au op'mioa zemindary from the defendant. 

givmby The defendant, who was the eldest son of the late Rajah, did 
</i/xafto* not admit the existence, or validity, of the usage allegeii by the 
ii.s legality, plaintiff, as detei mining the succession of the Jobrnj, and rested 
uiiiljudg- his title on having regularly succeeded as the legal heir, in con* 
"d for^ihe' custom of the family, and with the laws of 

plaintiif. inheritance established in the Company’s territories. 

Tlie zemia* After consideration of the documents and evidence brought 


Sudder 
Dewanny 
Adawliit, 
iu confor¬ 
mity with 


dai-y, not forward in the case, there was a difference of opinion in the Pro- 
liiilile to vincial Court. The Third Judge considered the defendant, as 
u'lMierMc- son, to be entitled to succeed according to the established law 
tiuii 2 , re- of inheritance. The First and Second Judges considered the 
Kiilation plaintiff, as Jobraj, entitled to succeed to the raj and zcniin- 
10 , 1800. jary, by the usage of the family, and that the whole of the heirs 
of Rajah Kulleean Manic, a remote ancestor of both the parties, 
were entitled to shar^p the profits. Judgment was consequently 
passed in the Provincial Court, according to the voices of the two 
Senior Xudges; with costs payable by the parties respectively. 

An appealwas preferred by the defendant to the Sudder Dewanny 
Adawlut, chiefly on the following pleas; first, that an usage, to 
establish a title of succession, must be uniform, which, it was iu- 
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sisted, was not the case, with respect to the succession of the isod. 
Jobraj: second, that the plaintiff had no title at ail by inheritance, — 
and that the zemindary was not liable to division, under regulation Ramgunsa 
II, 1793, as, with respect to the produce of it, had been adjudged o. 
by the Provincial Court. DOTrga- 

According to the evidence in the case, and the genealogical 
tal)ies delivered by the parties, the persons who had held the raj 
and zemindary since the time of llajah Kuleean Manic, the com- - 
inon ancestor of the parties (who died about a century ago,) ap¬ 
peared to the Sudder Dewanny Adawlut, to have been as follows; 

1st, at the death of Kuleean Manic, his son, Govind Deo Thakoor, 
whom he had appointed Jobraj, succeeded to the raj and zemin¬ 
dary, by the title of Govind Manic. 2iid, on the death of Govind 
Manic, his son Ham Deo Thakoor, whom he had appointed Jobraj, 
succeeded, by the title of Ram Manic. 3d, after Ram Manic, his 
son Rnttnn Deb Tliakoor, appointed Jobraj by him, succeeded, by 
tlic title of Ruttun Manic. 4th, Iliittun Manic was murdered after 
some years, by his brotiicr Ghunsam Thakoor, who assumed the 
succession, by force, by the title of Mahinder Manic. .5th, on ids 
demise, Doors:a Miinee Thakoor, the brother of Rajah Ruttun 
Manic, appointed Jobraj by him, succeeded by the title of Dburm 
Manii'. 6th, at the death ofDhurm Manic, who left two sons, 
Gnngadhur Thakoor and Giidadhur Tliakoor (the latter, ciand- 
father of the rc.<ipundent), liis half-brother Chnnder Muiiee 'J'ha- 
koor (gre.it grandfather of the appellant), succeeded, as having 
been appointed Jobraj hy Dhurm Manic, under the title of Mo- 
koond Manic. 7th, at his death, notwithstanding (lungidliiir 
Thakoor, the elde st son of his half-brother Dhnrm Manic, had been 
appointed by him Jobraj, Rooder Miincc Tliakoor, great grandson 
of JngnrnaiUh Tliakoor, second son of Rajah Kuleean Manic, 
forcibly assumed tlie succession, by the title of Jy .Manic. 8th, Funj 
Konrec Thakoor (tddest son of Rajah Mokoond Manic,) displaced 
the above .Jy Manic, and assumed the raj and zemindary by 
means of a .s'M»nnd obtained from the Nnwab of MoorshedabarJ, 
under the tit-e of Indur Manic. 9th. after some years, Indtir 
Manic being cotiHned at Dacca, Gnngadhur Thakoor, the pc:son 
appointed Jobraj, by Rajah Mokoond Manic, (as mentioned 
abovej obtained a purwnnah from the Nnwab of Dacca, and 
became rajah and zemindar by the title of Oodye Manic. lOlh 
and lltb, aft.'r his death, Horea Thakoor, iimler the designa¬ 
tion of Raj.ili Uijee Manic, and Bnnnnillce Thakoor, nndci that 
of Lukhee !Manic, successively hbid tho raj and /(‘niindatv by 
force, until at length ; 12th, Kisben Muiiee, the Jobraj appuint<-d by 
Rajahs Iiidnr Manic and Oodye Manic, obtained the raj and ze¬ 
mindary, by the title of Kisben Manic, under a snmiud from the 
Nawab Na.sir Jiing. 13tb, at tho decease of Kisben Manic. Hiiroe 
Munce 7'hakrior, his brother, appointed by him Jobraj, had died ; 
and Birissnr Manic, uncle of the respondent, who had been ap¬ 
pointed by Kisben Manic to the office o(Burra Thakoor, was 
apparently entitled to the succession under that title, but died in 
a few months. After thi.s, Rajdlmr Munee Thakoor, the younger 
of the two surviving sons of the deceased, Hnree Miinee, in pur¬ 
suance of a petition from tho widow of Rajah Kishen Manic, and 
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1809. of ^^report from the resident at Tipperah, (reciting that the late 
» Rajah appeared to have designed Rajdhur Munee for his successor, 
****‘*’ “*■ events, as the person who had claimed as Burra 
Doorga. Thakoor, was dead, there was then no other claimant), obtained, in 
I 11 IIIIP 0 1785, with the sanction of Government, the raj and ^mindary, by 
Jobraj. the title of R:ijdhur Manic: although his elder brother, Huree 
Munee Thakoor, was then living, but absent. Rajdhur Manic 
appointed the respondent (great grandson of Dhurm Manic,) to 
the office of/o 6 rq;; and the appellant, his own son, to that of 
Burra Thakoor. 

According to the above recital of persons who had held the raj 
and zeinindary, the Court observed, that the person appointed 
Jobraj hy the Rajah for the time being, if alive at the time of the 
Rajah’s demise, appeared to have regularly succeeded, unless pre¬ 
vented by force, or other undue means; and the Court therefore 
assumed, that, by the custom and usage of the fauiiiy, the Jobraj 
was successor to the Rajah. To determine the Hindoo law, 
with reference to such custom, the Court, after delivering the 
genealogical tables into the hands of their jsundiVs, proposed to them 
the following questions: 

1st, What is implied by the word Jobraj? And to whom does 
the Shaster apply that term ? 

2 nd, If it be the custom of a Hindoo family, possessing a raj 
and aernindary, th:it the Riijah, on succeeding to the raj, appoint 
one of his relatives to be Jobraj: and that, on the demise of the 
Rajah, the person so appointed Jobraj, succeed to the raj and 
'zeinindary; is such a family custom repugnant, or not, to the 
Hindoo law of Bengal X 

3d, If. in a family in which the custom above mentioned has 
existed for generations, Rajah Rajdhur Manic (whose grandson, 
Mokoond Manic, after the death of his elder brother Dhnrm Ma¬ 
nic, notwithstanding that Dhurm Manic left sons, succeeded to the 
raj and zemindary, as being Jobraj, according to the custom of 
the family), on his accession to tlie raj, appointed Doorga Munee 
(the respondent), great grandson of Dhurm Manic t» be Jobra /; 
and afterwards appointed his own sort Raingunga Deo (*he appid- 
lant) to be Burra Thakoor; under such circunisiaiices, according 
to the law, as well as the custom of the family, whether had 
;J)oorga Munee the right to the raj and zemindary, as Jobraj, on 
the demise of Rajdhur Matiic, or Raragunga Deo, as sou and heir 
of the last Rajah \ 

The answers delivered by the Pundits were as follow; 1st, the 
term Jobraj implies young Rajah. 'J'he son of a Rajah may be 
constituted on performance ofcertain ceremonies prescribed 

by the Bhaster, and the term be applied to him, in its literal 
meaning. A Rajah’s brother, or other relative, may also be 
constituted Jobraj, with the ceremonies above alluded to; and the 
term, as applied latter, is in a sense which usage has given 

it. 2nd, if a Raj-)h,;iSn his succession to the Raj of his family, con¬ 
stitute one of his near relations Jobraj, such person, as Jobraj, 
succeeds the Rajah at his demise. The cusioin is legal, in families 
where it has subsisted for generations, according to the Hiithorities 
of Hindoo law current in Bengal. 3d, on the demise of the Rajahi 
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ft near relation succeeds, as Jobraj, even though there be a 1809. 

the deceased. The custom, specitied above, having existedhin the 
family of the parties for many generations, Doorga Munee, on the 
death of Rajah Rajdhur Manic, was entitled to succeed as Jobraj 
and Rarngun^^ Deo, as the son, had no title to the succession. tnunee 
On consideration of the above answers of their Pundits, the<||Slh'4* 
Sudder Dewanny Adawlut (present J. H. Harington and J. 

Fombelle) held, that tlie respondent, according to the custom of the . 

family, sanctioned by the Hindoo law, was the rightfsl successor, ' 
as Jobraj, to the late Rajah. The Court observed, that, not to 
adhere, in the present instance, to a custom, by virtue of which 
Mokoond Manic, the ancestor of the appellant, succeeded, as having 
been appointed Jobraj by Rajah Dhurm Manic, to the exclusion of 
the sons of that Itajah (from whom the respondent is directly 
descended), would be unjust to the respondent; and it appeared to 
the Court presumable, that the late Rajah, Itajdhur Manic, who, 
knowing the custom of the family, appointed the respondent Jobraj, 
and afterwards nominated his own son the appellant to the inferior 
office of Burra Thakoor, must have intended that the respondent 
should succeed him. Accordingly, it being ^determined by the 
Court that the respondent, at the demise of tl^ late Rajah, was 
entitled to the zemindary, and had been illegally kept out of pos-> 
session by the appellant, itjsras adjudged, that he should recover the 
zemindary, with mesne profits, since the date of the late Rajah’s 
demise. But as, according to established usage, and under the 
provisions of section 2, regulation 10, 1800. the zemindary is not 
liable to division, that part of the decree of the Provincial Court, ^ 
which directed the profits to be divided among the surviving heirs 
of Kuleean Manic, was reversed; provision being at the same time 
made in the judgment of the Sudder Dewanny Adawlut, that res¬ 
pondent should hold the zemindary, subject to the usual chaise for 
maintenance of members of the family, and other established 
disbursements. Costs in both Courts were made payable by the 
appellant, (a) 

(a) Hie principle of this decision corresponds with the rule prescribed in 
•ecdon 2, regulation 10, 1800, th.'it “ regulation 11, 1793, shall not be consi¬ 
dered to snpersede or affect any established usage, which may have obtained in 
the Jungle Mebals of Midnapore, or other districts, by which the ancceesion to 
landed estates, the proprietor of which may die intestate, has hitherto been v. 
considered to devolve to a single heir, to the exclusion of the other heirs of the 
deceased. Regarding the appointment of a Jttvaj, m a virtual devise of tba 
succession, the decree in this esse may also be considered within the spirit of 
section 6, regulation II, 1793, which allows any actual proprietor of land to 
bequeath, or transfer bis nr her entire landed estate, to one or more persons, in 
excloaion of all others, by will, or other writing, or verbally; provided that tha 
beqnest, or transfer, be not repugnant to the regulations of the British (sovens- 
ment, nor contrary to the Hindoo or Moohnmmudan law. 
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18W. ^ RAJAH GRIESCHIIND, Appellant, 

^ versus 

May 8tb. MUHARAJA TEZCHUND, Respondent. 

In snit for THE parties were zemindars, whose estates lay on the opposite 
aUnvion banks of the river Hooghly; having; that river for their common 
which had boundary. .jThe lands of the appellant lay on the north-east side 
acciimn* of the said river in Zillah Nuddea, and those of the respondent on 
lated on the the south west side, in Zillah Burdwan. 

estate^thc The action was brought by the respondent in the Zillah Court of 
?he'^nidiiid Nuddea, On the 14th of February 1803, for obtaining possession of 
recession of4,500 beegas of alluvial land, the yearly produce of which amounted 
a river that tO 4,500 rupees. 

formed the The plaint set forth that the zemindary of the plaintiff, and that 

and WM a’f- defendant, were separated by the river Ilooghly, which had 

terwards immemorially taken as the boundary between their respective 

severed estates. That the said river had from time to time encroached, 

from the sometimes on the one, and sometimes on the other shore, on 
Mtate' and party took possession of the soil which 

left united attached to his bank, according to the custom acknowledged and 
to that of acted on through the country, with respect to alluvial Ivmds. 
dnnf^b some years since the south side, on which is the property of 

the sudLn plaintiff, gained a considerable accession of soil, which as it 
return of became of a consistency to bear cultivation, was taken possession 
the river to of by the plaintiff. After a time the river, making a sudden irrup- 
*onr to the southward, returned to its former channel, and divided 

Sudder bodily from the main land of the plaintiff’s estate. 

Bewanny Whereupon the defendant, whose estate lay along the north side 
Adawlut of the river, took possession of the said new ground, so divided, 
thcTdaim^ affirming, that the river, having immemorially been, and taken to 
of plaintiff.^®* boundary of the two estates, all that was found to the 
northward of the said river belonged of right to him. The defen¬ 
dant in his answer allowed the general statement, and tlie pos¬ 
session of the plaintiff in the increment, before the return of the 
river to its original channel, and grounded his defence on the 
immemorial usage of alluvion which had obtained between the 
parties and their ancestors, whereby the current of the river, 
bounding their respective zemindaries, had been the invariable 
limit between them. The defendant therefore contended that 
as the plaintiff possessed the increment which accumulated on his 
shore, when the river encroached northward, by the same right, 
did he, the defendant, hold the land, now, that by the southing of 
the river, it had become on his side. 

To this the plaintiff replied, that a difference must be taken 
between the two cases where a river gradually encroaches upon 
one side, and recedes from the opposite side; and where a river, 
quitting its bed, malces an irruption into the pos.session of one 
party, and divides off a portion unbroken and capable of being 
identified, in which latter case constat manus, and thereupon the 
parties joined issue. 

The evidence established, that the plaintiff’s estate received a 
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considerable accession of soil, of which the plaintiff took possession 1809. 

by doing such acts as the premises admitted, namely, |^a^g ■■ —— 

cattle and cutting firewood. That during the period Of this Rn^&Griet- 
accession on the plaintiff’s side, the river continued edging north- ^“j***’ V* 
ward, and encroaching on the land of the defendant; but suddenly 
returning to its former channel to the southward, divided the 
whole newly acquired tract from the main land of the plaintiff's 
estate. Whereupon the defendant took possession of it. 4 , 

The Zillah Judge considering that under the gei|eral usage of >< 
alluvion, the plaintiff had established his right, on the 7th of May 
1804, gave a decree in his favour, with costs; which was affirmed 
also with costs, on appeal to the Provincial Court, by their decree of 
the 8th of May 1806. The cause of action was not such as to 
make it rcurularly appealable to the Sudder Dewanny Adawlut. But 
the appellant applied to the Court for a special appeal, which 
was granted on the 7th of January 1807, with reference to the 
nature and importance of the case, as connected with the law of 
alluvion. 

In the petition presented by the appellant to the Sudder Court, 
he admitted the general usage of alluvion, as held by the Zillah 
and Provincial Courts; but averred, that it was not applicable to 
the particular case. For, he insisted, that the land was allowed 
to be incroini'iit of alluvion; and the only distinction affirmed was 
that it accumulated insensibly, on the bank of the respondent, in 
the gradual progress of the river to the northward; but was 
bodily divided from the said bank on the return of the river uno 
impetu to the southward; whereupon the respondent claimed, 
that, being recognizable, the property remained with him, and the^ 

Courts so decreed : whereas the di.sputed land being increment of 
alluvion, and the river being the established boundary between the 
estates ofappellantand respondent with respect toall such lands, the 
disputed ground, situated on the appellant’s side of the river, since 
its return to the old channel, was consequently his property. 

The Court of Sudder Dewanny Adawlut (present J H. liaring- 
tun and J. stnart) on consideration of all the facts and circum¬ 
stance's of the case, with the local usage of alluvion, admitted by 
the parties, did not judge the right of the respondent, who was the 
original plaintiff, to be established. Both parlies admitted that 
according to prescriptive usage, respecting alluvion or deluvioa 
from the river which intersected their respective zemindaries, the 
stream of this river was the mutual boundary of their estate. 

Under this usage, the contested alluvion land, formed by encroach¬ 
ments of the river on the e.state of the appellant, hud for some years 
been possessed by the respondent, and a return of the river to its 
former channel had now re>aiinexcd it to the estate of die appellant- 
The river in its sudden return to the southward having divided off 
the new land alone, without any part of the main land of the respon¬ 
dent’s zemindary, the circumstance of the re-attachment to the ap¬ 
pellant’s estate having taken place bodily,by disappearance 
and re-accumulation, did not appear to the Court sufficient to 
defeat the right of the appellant, on principles of equity, and a just 
application of the usage of alluvion. Nor was the respondent 
able to prove any precedent in support of his claim to Ute land 
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in ^ifpnte. The Court of Sudder Dewanny Adawlut accordinelf 
retreltaed the decrees of the Zillah and Provincial Courts with 
costs, ^a) 


1809. OMDUTON NISA BEGUM, (Pauper), Appellant, 

*■ 7 versus 

MayiSth. MIRZA ASUD ALI, Respondent. 

In a tnit bj THIS action was brought by Otnduton Nisa Begum, against her 
ffRinst her Mirza Asud All, in the City Court of Patna, on the 29th 

husband, September 1798, to recover the sum of 20,000 rupees, in part 
both of the of 100,015 rupees, stated to have been settled on her by the 
Shtea sect defendant at the time of their marriage, as specified in a deed of 
bum-'*°' sotllement produced by the plaintiff, bearing date 4th of Rujuh of 
inndans, Hijera year 1207, corresponding with the 12th of February 1793. 
for the a- The defendant, after denying in general terms the validity of 
mount of the claim, set forth in his answer, that he and the plainUff were of 
Ita*!wnrin Sheea sect; that their marriage was celebrated with a dower 
thnt 5uo'500 rupees, according to the law and usage of that sect; that 
ru|ieFs was the deed of settlement for 100,015 rupees, was merely a matter of 
verbally form, executed by every one who married, in compliance with the 
tliTreading of the district, but not intended to be of any effect. The 

ofllie cere- answer further averred, that dower was not demandable except on 
monyin the the death of the husband, or on divorce, neither of which was the 
SAwarorm, case in the present instance; that the plaintiff moreover was living 
dewl of*^* with her mother, and denied access to the defendant, her husband, 
settlement whereby, independently of other grounds, her dower was forfeited, 
was ezecu> As the parties were Skeeas^ and it appeared from the testimony 
ted by the of witnesses examined in the case, that the Sheea ceremony was 
fOTioiroiS parties at the marriage, and that the sum of 500 rupees 

adjudged *was verbally declared to be the dower by the priest, at the per> 
that the formance of the ceremony, in conformity with the Sheea usage; 
■um gpeci- and as the majority of five law officers of the Zillah Courts in the 
dMd'was* of Behsir, gave futwas maintaining the legality of the 

the Slim dower at 500 rupees, in preference to that sp^icified in the deed of 
legally de- 

■uaudable. (a) It is material to note, in this case, that the land adjudged to appellant was 
alliirial land, Tormed by a prior eiicroacliment of the river on appellant's estate; 
at that lime joined by gradual accession to the estate of respondent, and sub- 
acqiieutly re-annexed to that of appellant by the sudden return of the river to 
its former channel. Had the rircr, by a sudden change of its (»>urse, inter¬ 
sected the old land of respondent’s zemindary, leaving each bank still capabls 
of being identified as the estate of respondent, the general law of alluvion, io 
India, as well as in Europe, would not have entitled appellant to the laud 
situate between the new and old channel of the rircr; and the local usage 
admitted by the parties with respect to SheAust (literally broken and 

joined) or alluvial land, properly so called, viz. that the river flowing between 
the two estates should form their miitoal boundary, eoiild not iiave been 
available to appellant, as. constituting a title to Iniid not gained by alluvion. 
It may be add^, toat In the common case of alluvion, or increment by the 
recess of a river, or the sea, the Indian law and usage correspond with those 
of Enviand, and with the civil law. What is gained by gradual accession it 
the property of him to whose estate the recess of the river or sea li^is annexed 
it. What is lost by the gradual eoerosehment of a river, or the sea, is e loss* 
withoat reyantioo, to the owuer whose estate ii thus destroyed. 
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■fittlement, (prepared according to the laar and nsa^e of^e 1809. 
Soonee sect, generally prevalent throughout the provinces* uaaer “ 

the Bengal Government) and stating it recoverable immediately 
the Zillah Judge, considering this sum only lo be due, as dower to 
the plaintifi', passed a decree for her recovering it from the MirxaAnid 
defendant. Ali. 

On appeal by the plaintiff from the above decree to the 
Provincial Court of Patna, that Court took &.fuiwa from their law 
officers. It appearing from that futwa, that the Sh§ea ceremony 
had been performed, with a dower of 500 rupees, verbally declared 
by the priest at the time, the written deed of settlement was con¬ 
sidered inadmissible, and the Provincial Court of Appeal affirmed 
the judgment of the City Court, and dismissed the appeal. 

After a further appeal had been preferred by the plaintiff to the 
Sudder Dewariny Adawlut, the defendant died; and the cause was 
left depending between the plaintiff, and the heirs of the defendant. 

The Court, after considering the proceedings held in the cause, 
proposed the following questions to their Moohummudan law 
officers; 1st, is the amount of dower limited by law, or not? 2d, 
in what manner is dower payable ? Is the payment delayed till the 
death of the husband, or divorce.^ And is the sum specified in a 
deed of marriage settlement, actually demandable, or not? 3d, if 
the marriage ceremony be performed, with a verbal specification of 
500 rupees, as dower, at the time; and, in a deed of settlement, 
the dower be specified at rupees 100,015; is the latter sum the 
legal amount of the dower, or not ? 4th, if a wife be in her mother’s 
house, separate from her husband, and do not allow her husband 
access when he pleases; is the dower thereby forfeited or not? 

5th, the husband and wife, (original plaintiff and defendant in 
this cause) call themselves Sheeasi and Mcer Mohsin Ali, one of 
the plaintiff’s witnesses (whose deposition was taken in the Zillah 
Court) deposes, that he read the ceremony; that 100,015 rupees 
was the sum agreed on by the parties as the amount of dower, 
according to the usage of the Soonee sect, and the agreement 
reduced to writing; that, of the above sum, he announced at the 
ceremony only 500 rupees as dower, both of the parties being 
Sheeast from respect to the Sheea doctrine; under these circum¬ 
stances, what amount of dower is legally demandable? If, in any 
of the points stated, there be a difference between the law of the 
Soonee and Sheea sects, such difference should be stated: and, it 
having appeared, that since the decrees passed in the cause 
in the Courts below, the husband has died, regard should be had 
to this circumstance in the answers to be given. 

The answers returned to these questions by the law officers were 
as follow: 1st, by the (Sdobcc) doctrine of the extent 

of dower is not limited: the parties may extend it by agreement 
to what amount they please; 10 dirhems is the lowest rate. 

Among the Sheeas^ the lowest or highest rate is not fixed; any 
thing possessing a legal value, may lawfully be given as dower; 
but the proper dower is 500 dirhems: a greater sum is not illegal, 
although according to some of the lawyers of that sect, it is im¬ 
proper. 2d, dower becomes exigible from the time of the contract, 
that is, the mutual agreement of the parties contracUng the mar- 
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1809> riage; in the same manner as in sale, and other contracts, the con* 

- eideration becomes due as a consequence of the contract. But as 

Niaa**^** one-half of the dower may eventually be forfeited by divorce before 
Kum, V. ' the marriage has been consummated, it becomes certain and ab- 
MirzaAsud solute by the act of consummation; by Siiheeh, or the 

Ali. privacy of the parties unattended with any disability either natural 

or legal, from which that act is presumed; or by the di-atli of one 
the parties. The exigibility of dower does not necessarily depend 
on the death of one of the parties; stipulations relative to the pav* 
ment of it, inserted in a deed of settlement, depend on the will of 
the parties, more especially on that of the wife: it is the custom, 
to make one half, or a third of a dower Muoitjjul, or dernandabie 
immediately, and the icmaindcr, Moovmjjul,ox payable at a future 
period; the payment of the former part should be immediate; the 
latter part bei-umcs payable on divorce, or death, if the husband 
divoicc the wife before the act of consummation, or retirement 
implying that act, half of the dower is deinandable immediately. 
4th, if the wife, being m the house of her mother, do not allow 
the access of her husband, the dower is not forfeited ; the husband 
is only exempted from the charge of her maintenance. The wife, 
before receiving her dower, need not permit the consummation of 
the Ilia rriaije; after receiving the dower, she should not prevent 
it. Before she receives the dower, she may go to the house of her 
mutlier, witiiout the permission of her husband. 3d and 5th, 
Mol;siii Aii, one of the witnesses deposed that a dower of 100,015, 
rupees was fust fixed, by agreement of the parties, after the custom 
of liie Soonee sect, and adeed of sutliementdrawn up for the amount; 
after which, by reason of the parlies being Shecas, 500 rupees was 
thesum of dower verbally announced at the reading of the ceremony, 
as a matter of form. Fiom this it would appear that the niknk, or 
marriage, a mutual contract, depending on reciprocal consent, took 
place before hand, and that the deed of settlement for 100,015 
rupees was cxecuti'd ui the time; and that the sum of 500 rupees 
Was announced as the dower at the ceremony, from respect, as 
before slated, to the Shcca tenets; so that, in such case, the con¬ 
tract of iuarria;jc tiisi took place according to the Sconce, and 
afterwaids, according to the A’Aeca form. Some of the other wit¬ 
nesses d»q;ose that the contract of marriage (EJabocuhool) took 
place at the same time the ceremony was read in the Sheea form, 
and not before. But it. is satisfactorily proved, that the attestation of 
the witnesses to the deed of settlement, was, (as indeed the ori¬ 
ginal defeiuliuit admitted) after the reading of the Sheea ceremony; 
so that, whether the contract of marriage took place, in form, once 
or twice, the settlement specified in the deed is good, because, if tlie 
contract was twice entered into, the first, according to both the 
Soonee and Shera sects, is good; fur the second, among the 
Sheeas, is only a matter of formal observance; and is not absolutely 
indispensable. Jf the contract were only entered into once, at the 
reading of the ceremony, in the Sheea form, in that case also the 
dower specified in the deed is good; because it is permitted by the 
doclriiit; of both sects, that a man may encrease the dower, without 
renewing the marriage, although, at the time of the marriage, it 
should have been settled at a specific amount. U is to be observed. 
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that, in the case of the heirs of the late respon^t claiming 1809. 

his property, their claim is secondary to the appellant’s claim to - 

dower. Ofndiiton 

On comparing the law, as explained in the above answers, with 
the facts of the case as stated in the evidence, it appeared to the Mirz’i Asud 
Court, that, first, a dower of 100,015 rupees was fixed by the Ali. 
parties, by mutual agreement, according to the Soonee custom, and 
a deed of settlement drawn up accordingly; that afterwards, the 
parties being Sheeas, the ceremony of marriage was.„read in the 
Sheen form, with a verbal declaration of the dower at 500 rupees, 
as a matter of formal observance; and that the deed of settlement 
was completed by the attestation of the subscribing witnesses, 
after the performance of the Sheen ceremony. The Court therefore 
(present ti. Crisp and J. Fombclle) pronounced the deed of 
settlement, specifying the dower at 100,015 rupees to be good and 
valid, in preference to the verbal declaration of the amount at 500 
rupees. The decrees of the Zillah and Provincial Courts were 
uceordingly reversed, and a final judgment Avas passed for the 
appellant’s recovering from the estate of her husband the sum of 
20,000 rupees; being th.at'part of the amount specified in the deed 
of settlement, for the recovery of which the present suit was in¬ 
stituted. The costs in each of the Courts Avere made payable by 
the parties respectively. 


K.ALACIIUND CHUKURBUTTEE, Appellant, 

versus 

JOOGUI. CHUKURBUTTEE, and others, Responden(.s. 


1909. 


June 2nd. 


IN an action brought by Kalaehiind Cliukurhiittoe, in the Zillah Claim to 
Court of Burdwan, against .loogul Chukurhuttee, and another, for exclusive 
a moiety of the Sasun-biri, or fee received under a Sasun, or 
patent, by the Brahmin who officiates iu burning the dead, at the ing within" 
ghtiuts of Culnagungc, in the raj and zcinindary of Burdwan, which a particu- 
moiety was estimated at 301 rupees per annum, a decree was hmit, 
passed by the /diah Judge, atvarding to the plaiiitifT the moiety**"’ 
claimed, as his right by succession to his deceased father; which 
person, and his elder brother before him, appeared to have held the dead,' 
it under a grant from the rajah of Burdwan. and r«- 

The Provincial Court of Calcutta, on appeal to them by ^^*6 
defendant against the Zillah decree, as it affected the particular pcii$.-iiion"' 
right of the plaintiff to a share in the fee claimed by^him, reversed paid for 
it, on the ground, that the Sasun-birt in ({uestion, m^t have been suchser- 
resumed in the year 1790, at the time of the abolition of the sayer, 
or internal duties and taxes, collected by land-holders and others, the Sudder 
and was not the right of either party. Dewanny 

A special appeal from the above judgment was admitted by the Adawlut. 
Sudder Dewanny Adawlut, with a view to a further examination of 
the point determined by the Provincial Court; and on perusal of 
the proceedings held upon the case, it appeared that, on the 
abolition of sayer in 1790, the revenue arising from the birt in 
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1808. qnestion to ||be zemindar, and to Government^ waa abolished; a 
~ proportionate deduction being at the same time made in the public 
Chiilmrassessment. But it did not appear, whether the exclusive and 
biittee, p. hereditary privilege of receiving the Sasun-birt, which was stated 
Juoiriii to have been enjoyed by the plaintiff and his ancestors, in compen- 
Cliiikiir- sation for the duty performed of burning the dead, had been 
abolished, as coming within the general rule passed on the 28th 
of July 1790, and re-enacted in section 4, regulation 27,1793; or, 
if so, wliether any indemnification had been granted to the here¬ 
ditary holders of the birt in contest. A reference was made 
therefore to the Board of Revenue to ascertain these points; and 
the report given in answer stated, that the records of the Board 
do not afford any information respecting .the exclusive privilege 
claimed by Kahichund Chukurbuttee. It appears, however, that 

f ircviously to the abolition of the sayer, the rajah of Burciwan 
evied a tax from all persons exercising any profession in his 
zemindary; and that Agnee Bramins, and Burren Bramins, (viz. 
the Hindoo priests employed to officiate in burning dead bodies) 
were included in the list of persons who were subject to the tax.” 
From this report the Sasun-birt claimed by the appellant did not 
appear to have been abolished; the sayer abolition extending only 
to the tax which had formerly been levied by the rajah of Burdwan, 
and to the revenue derived from it by Government. And the 
authorized hereditary privilege, to which this perquisite was 
annexed, having the sanction of established custom, and of the 
Hindoo law, which recognizes the grant of a rajah in this and 
similar instances, .he Court deemed it a legal private right, fit to 
be sustained; and determined that a claim to Sasun-birt^ including 
the privilege of performing, or causing to be performed, within the 
limits defined by a special grant, the ceremony of burning the dead, 
and of receiving the usual compensation paid for such service, is 
maintainable, notwithstanding the abolition of the sayer duties. 
Ihe Court therefore (present J. II. Harington and J. Stuart) 
reversed the decree of the Provincial Courtof Calcutta in this case; 
and directed that Court to re-bear the appeal and pass a decision on 
the merits of the suit, as relative to the particular interests of 
the parties, (a) 

(a) This riccision is important in its principle, which Rilmit.s the validity, iindef 
the regulations in force, of the grant of an exclusive privilege, for the perfor¬ 
mance of the rites and ceremonies of the Hindoo religion; when conformable to 
established usage, and sanctioned by the Hindoo law. 

The jiidirnient in this case further shews, that, in sperial appeals, the Court of 
fSnddrr Dewnnny Adawliit do not consider tliemseivcs bound to decide more than 
the point on wliii^' the appeal is admitted. 

The fees arisip^from the privilege confirmed in the present instance, however, 
were understood to he voluntary; and the precedent must be received with 
circumspertion; as in the preamble to regulation 27, 1793, one of the beneficial 
consequences expected from depriving the land-holders of the power of imposing 
and rollectiiig dntie.'s, is stated to have been “ the silppression of many petty 
monopolies and exclusive privileges, which had been seevelly continued, to the 
great prejudice of the lower orders of the people.” 
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ROOPNURAYUN DEO, Appellant, ^ 1809. 

versus 

RAJAH QADIR ULEE, Respondent. 


THIS was an action brought by Rajah Qadir Ulee, zemindar of In 
Khurukpore, in the Zillah Court of Bhagulpore, on the 3dof|jlugu8t 
1805, to recover the sum of *2,443 rupees, 8 anas, 12 gundas, 

2 cowries, due for the Fuslee year 1212, as zemindary rtissoom, at zemindar of 
the rate of two anas per rupee, on the annual revenue arising outKhnrnk- 
of the dependent estate of Chundwa Passye, held by the ‘iefen- 
dant. The plaint set forth, that plaintiff had inherited from his„i„d„y 
ancestoi*s the raj and zemindary of Khurukpore, and had been rwroom 
confirmed therein by the British Government. That of that * de- 
zemindary, Chundwa Passye and its dependencies were a const*-5‘2"5o 
tuent portion, held by the defendant under a dependent tenure of^iiic^’gp, 
the nature called ghativalee. That there were in the zemindary pellant 
many other tenures of the same description'; the holders of which pl«|'lcd a 
regularly paid their dues. Tliat in the accounts of Chundwa 
Passye for the year 1181 Fuslee, the estate was charged with theQ„,^ern- 
sum of 3,215 rupees, 12 anas, 2 gundas in two items; one of 2,443 meni, itap- 
rupees, 8 anas, 12 gundas, 2 cowries, russoom, or perquisite of 
zemindar, and the other of 771 rupees, 8 anas, allowance for the 
ennoongoes. That for the latter of these, the plaintiff had pre- with appei- 
vioHsly brought a suit, and obtained a judgment; and that thel.mt iras 
defendant had on the 9th ZeehijreeW^B, Fuslee, executed 
agreement binding himself to discharge the former. thc**rL- 

The defendant in his answer, denied that his tenure wasMoa* 


dependent on the zemindary of the plaintiff, and affirmed that heciaimed by- 
held flirectly of Government, by a sunnud under the seal ** 

signature of the Governor General, Mr. Hastings. He admitled^j|,^"'^JJ, 
the execution of the instrument adduced by the plaintiff, butrespondeot 
averred that it was obtained by duress. The plaintiff, he said, anil appoul 
allowed that he had never received any thing under that agreement, 
and a period of more than twelve years having elapsed since its 
execution, the plaintiff’s claim must be barred by the operation of 
the rule of limitations. Numerous exhibits were filed by the 
parties: of which the following, as bearing immediately upon the 
^If^'chiefly deserve specification. 

Exhibited by the plaintiff; 

A Purwanah, signed R. Brock, and dated 1st Suffer 1181, 

Fuslee, or A. D. 1776; addressed to the ryots, ghatwals, and 
others of Chundwa Passye, informing them that the British 
Government had confirmeo the zemindary thereof to Fuzl Ulee, 
father of the plaintiff, and directing them to be j^ Mlar in the 
payment of the two ana zemindary russoom fixed in* we time of 
the late Rajah Moozuffur Ulee. 

2nd,—A Purwanahftom Mr. Cleveland, collector of the district, 
dated 14th of Septeiriter 1780, and declaring respondent to be 
rajah, chowdry, ennoohgoe, and malik, of the mehals of pergunnah 
Khurukpore, (including those forming the tenure of appellant), 
and that on condition of his paying revenue, and being faithful to 
the British Government, he is entitled to the 2 ana russoom 
zemindary, and nankar, chowdraee, and canoongoee, 

▼OL. 1. 09 
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1809. 3rd.—Another purwanah from the collector of Bhagulpore, to 

' Boopiiurayun. defendant, dated the 9th Poos 11 8B,'Fuslee^ inform- 
vmi Deo"* settlement made with him by Government, was 

H. jtih ' ‘exclusive of the two ana semindary russoom, which had been 
j>dir Ulee. reserved to the plaintiff, and directin^^ him to pay up the arrears, 
and be reeular in his payments in future. 

4th.—A sunnud conferring the zcroindary of pergiinnah Khurulcr 
pore (specifically including Chundwa Passye), on Rajah Qadir 
Ulee (plaintiff), bearing the seal of the English East India 
Company, and signature of the Governor General the Honorable 
Warren Hastings, dated the 22d Chyte WSl^ Fuslee, or 1st of 
April 1781. 

5th.—^'fhe agreement of Roopnurayun defendant, to pay yearly 
to Rajah Qadir Ulee, plaintiff, a zetnindary russoom of two anas 
per rupee, on the net yearly revenue of Chundwa Passye, stated 
therein at 7,291 rupees, in full of his rights as zemindar; bearing 
the seal of Roopnurayun, and dated 9th Zeehijree 1188, Fuslee. 

6th.—An account settlement of pergunnah Khurukpore, for the 
year 1188 Fuslee, wherein the lands held by the defendant are 
included in the plainiiiTs zemindary; and the russoom allowed to 
the plaintitf', is stated at 2.953 rupees. 4 anas, 2 gundas, being 
2 anas per rupee on the net revenue of the entire zemindary, 
including 7,291 rupees, the fixed revenue payable by the defendant. 

Exhibited by the defendant: 

1st.—A sunnud under the Company’s seal and signature of the 
Honorable Warren Hastings, Governor General, dated the 24th 
of May 1776, confiiming to respondent, on the death of his father 
Itajah .luguiijih Deo, the zemindary of Chundwa Passye, and its 
dependencies at a yearly fixed revenue of 7,291 rupees, exclusive of 
russoom zemindary, nankwr, &,c. &c. 

2iid. A purtconKaA from Mr. Ciiapman, Collector of BhagoI> 
pure, to Roopnarayun Deo, informing him that his contumacy had 
been forgiven by Government, and directing bira to send a copy 
of his former rescind-.-d sunnud, that a new one might be drawn 
out confurmablv thereto, dated 30th of November 1784, A. IX 7ih 
Kartick 1192, Fuslee. 

On the 26ih of June, the Zillah Judge decreed for the plaintiff 
on the following grounds: .J. 

1st.—The sunnud by which the zemindary of Chundwa Passye, 
and its dependencies, was conferred at a fixed yearly revenue upon 
;the defendant appears to have been to provide for the due culti* 
vatioi^pf the estate during the minority of the plaintiff.., That 
sunnu^dlso appears to have been revoked by the subsequen^rder 
of Council,,;prhereby the plaintiff was reinstated in all his rights and 
possessions. Chundwa Passye specially inclusive. 

2ndly.—In the very snnnud on which the defendant founds his 
denial of the plaintiff’s right, the amount of the yearly revenue due 
to Government, is expressly declared ex d^ dve of the zemindary 
russoom^ and allowance for canoongoes, ^^4o the plaintiff. 

Srdly.—‘The agreement executed by the defendant to plaintiff ia 
of itself sufficient proof of the justice of the plaintiff’s claim, and 
the plea adduced by the defendant that it was obtained by duress is 
under the respective circumstances of the parties unworthy of credit. 
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4thly.—All the evidence goes to shew that the |i>nurc of the 
defendant is strictly a dependant one; and the revenue stated by 
the defendant to be paid by him immediately to Government, is 
brought to account in the collector’s books under the head of the 
plaintiff’s zemindary. Aloreover, in the account settlement for 
1188 Futlee, the defendant’s estate is specified as par| of the 
zemindary of plaintiff. The Zillah Judge, on the above grounds, 
awarded to the plaintiff the amount of the russoom claimed by him, 
with an exception to 119 rupees, -12 anas, the amount of sayer 
duties which had been abolished by Government. The plaintiff 
therefore to receive 2,323 rupees, 12 anas, 12 gundas, 2 cowries, 
only, and each party to pay proportionate costs. 

On appeal to the Provincial Court of Moorshedabad, that. Court 
in its decree dated 28th of September 1807, agreed in (ipimou with 
the Zillah Judge as to the piinciple oii nhiuli Ids decree was 
founded; but observed, that as the obligation adduced by the 
respondent, and admitted by the appellant, bound him to the pay> 
ment of 911 rupees, 6 anas, only; being two anas per rupee on the 
amount of the yearly revenue therein stated ruiiees 7,291, the 
plaintiffhad no claim to any further sum, and they con seep leiitly 
amended the Zillah decree as to the yearly umouni due to the 
plaintiff, and the proportion of costs pay<il)le l>y the dcfeiidiint. 

The latter having preferred a lu.thcr a)t)))>al to the Sudder 
Dewaniiy Adawlut, the public records connected with the docu¬ 
ments filed by the parties were required fiom the B »aid of 
Revenue, and on consideration of them, tiie Court saw no reason 
to alter the decision of the Provincial Court. 

The reasons which guided the decision of the Sudder Dewanny 
Adawlnt were in substance as follows: It appeared from the 
evidence that previously to the grant of the sutinud, dated 4ih of 
May, 1776, to appellant, Chundwa Passye and its dependencies, 
formed a part of pergunnah Khurukpore, the zemitui iry of 
respondent, and there was no reason to suppose that Government 
intended by that snnnud to destroy or affect the rights of the 
respondent, then a minor. On the contrary, in that very snnnud, 
the revenue payable to Government is expressly declared to be 
exclusive of the zemindary russoom now claimed by the respondent. 

.2ndly.—It is clear that in the sunnnd dated 1st of May 1781, 
which the respondent obtained for the entire vemind.iry of Khii* 
rukpore, Chiindwa Passye is included as one of th - d»‘pendenci» s of 
that zemindary, and in the account settlement it is expressly de¬ 
clare^ that the respondent shall receive his russoom of two anas 
upofi the yearly sum of 11,870 rupees, 7 anas, the net revenue of the 
whole estate inciuiling 7,291 rupees, assessed onClit^dwa Passye. 

3rdly.—The above construction of the grants td the p.irties 
appeared to be strongly corroborated by Mr. Clcvelan I’s pur~ 
wana/t to the appellant, dated 9th of Poos 1188, Fuslee, v heroin 
the appellant was .ijifprmed that the settlement made with him 
was exclusive of therzetnimiary russoom of the respondent. 

4thly—The Court considered the minority of the respondent a 
sufficient ground for holding him exempt from Ijiie operation 
of the rule of limitations; the more cspeciilly as respondent 
consented to wave his claim to arrears of the russoom adjudged to 
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1809. him beyond the Fuslee year 121^, in which he instituted the pre* 
■ . . ’ sent action. 

Roopnura- The Court accordingly (present J. H. Harington and J. Fombelle) 
yiin Deo,». confirmed the decree of the Provincial Court, and dismissed the ap- 
Qa dlfUlfc '''**** costs; and it appearing to the advantage of both parties 
‘ that their estates should be rendered entirely distinct, whilst, at the 
same time, the tenure of appellant, as designated in the zemindary 
grant conferred upon him, was undoubtedly separable from the ze- 
inindary of respondent, under section 4, re'ziilation 8,1793, which 
directs that the settlement be concluded with the actual proprietors 
of the soil of whatever denomination, the Court advised the ap¬ 
pellant to apply to the Board of Revenue for the separation of 
Chundwa Pnssye with its dependencies, from the settlement of 
pergunnah Khiirukpore, the zemindary of respondent, and sug¬ 
gested the adoption of this measure ; deducting the yearly sums 
of 915 rupees. 6 anas, from the assessment of the estate of 
respondent; and adding it to that of the appellant, (a) 


1809. AHMUD OLLAH and FUEZA BEEBEE, Heirs of Wasila 

- Bekbse, Appellants, 

Aug. 7tb. versus 

BEHAR ULLAH, Respondent. 

Ins suit by THIS was an action brought by Behar Ollah, in the Zillah 
an heir of Court of Chittagong, on the 28th of July 1800, against Wusila 
A^a^Tinlt persons who had been servants of her late hus- 

the^whlow band, Moohummud Ashik), to recover a 7 ana share of the estate 
of A, fora of the late Abdul Mujecd. This 7 ana share was specified by 
atiarcof his the plaintifTto be as follows, viz. 147 doons of malgozaree land, 
^'iiUielr assessed at 494 rupees; 10 doons of land exempt from assessment 
wih the producing annually 165 rupees; eftects valued at 186 rupees. The 
willow; to plaintift'claimed as cousin of the deceased, alleging, that he was 
which the heir to 7 anas, and the defendant Wasila Beebee, as motlier.of 
deceased, heir to the remainder; and further alleging, ^tbat 
the Wasila Beebee, in eoliusion with the two other defendants, keptbrilfi 
whole es- out of possession of the share, which he sued to recover, 
tate fell to 'phe defendant Wasila Beebee set forth in her answer, that the 
mentof"^* claim was altogether unfounded; that AbdUl Mujeed, late son of 
dower, husiiand, Moohummud Ashik, left no property ; tliat the estate, 

there being of which the plaintifi* claimed 7 anas, was the estate of her (the 
proof that defendant’s) husband, who made it over to her in satisfaction of the 
^iveddower specified in her marriage settlement, and gave her possession; 
part of her that Abdul Mujecd was manager on her part, though by her desire, 
dower, the he used his own signature, at the period of the decennial settle- 
property ment. 'I’he other defendants made a similar statement. 

It appearing to the Zillah Judge to be proved by the evidence in 
ItLband at the case, that the estate was acquired by iVioohummud Ashik, and 

bis mar¬ 
riage, and (a) By the judgment given in this cause, the rights of each party, under the 
afterwards grants iiiade to them respectively by Government are ascertained, whilst future 
remitted contention is jh:ovided airainst by tlic suggestion of rendering the tenure of 
her claim^ appellant independent of that of respondent, in^ pursuance of a general rule for 
to the rest* the permaueat settlemcut. 
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was held by him as his property'; that dower was settled on the 1809. 

defendant Wasiia Beebee, at tier marriage with Moohummud . .— - 

Ashik, to the amount of .30,000 rupees, and 500 gold mohurs ; due; under 
that the right of the defendant to her dower, according to an ®'''‘ 
opinion taken from the law ofBcer of the Court, was preferable to th™proi»er- 
any hereditary claim of the plaintifT as an heir; and that, after ty acquired 
satisfaction of the right of dower, there was nothing left for heirs; by A, after 
judgment was passed in the Zillah Court dismissing the plaintidT's 
claim, with costs. 1 ^,,^ 

After an appeal had been preferred by the plaintiff from the been his 
above decision to the Provincial Court of Dacca, Wasiia Beebee estate 
died, and was succeeded in the defence of the cause by Ahmud jjer^'tahle 
Ollah and Fueza Brebee, stating themselves to be her heirs. bein'and 
appeared to the Provincial Court, according to an opinion given by jndf^ineut 
their law ofiicer, that the execution of the deed of marriage settle^ for 
ment being proved, and such deed assigning, in satisfaction of *^^te 
dower, the property, real and personal, of the husband; whatever 
property was possessed by Moohummud Ashik at the time of his share due 
marriage with Wasiia Beebee, became the right of the latter, under t«> »• 

the deed of marriage settlement, and whatever was acquired by 
him after his marriage, devolved to his heirs at his demise; that 2 ^ ® *****' 
anas of the property so acquired would go to Wasiia Beebee, as 
the widow; and 14 to Abdul Mnjccd, as the son. But as there 
did not appear to the Court to be proof as to what property was 
acquired by Moohummud Ashik before, and what after his mar¬ 
riage; or what heirs there were of Abdul Mujeed, besides the 
claimant Bcliar Ullah ; no definitive decree was passed ; but tlic 
judgment of the Zillah Court being reversed, it was ordered, that 
the Zillah Judge should ascertain by evidence the part of the 
property acquired after the marriage, and the respective heirs of 
Abdul Mujeed, and should cause the claimant to be put into pos¬ 
session of such share as should appear due to him as an heir. 

I'hc costs in the Provincial Courl were made payable by the parties 
respectively. 

• ''4The heirs of Wasiia Beebee appealed to the Sadder Dewanny , 
■A'dawlut against the above decision, on several picas, but chiefly 
on objection.^ to the coiistructiun given to the deed of marriage 
settlement by the Provincial Court, in not allowing the whole 
amount to have been demandable. it should be observed, that 
this deed, bearing date the 14th of Rujub of the Hijeree year 1183, 
or 19th of November 1769, was in the following terms,*' I Moohum¬ 
mud Ashik, ill consideration of a dower of 30,000 rupees, and 500 
gotd-mohurs, one-half of which is mooujjnly or payable immediate¬ 
ly, and one half moowi^u/, or not exigible during the continuance 
of the marriage, have taken in marriage Wasiia Banoo, daughter 
of Moohummud Kaeem, under the following conditions, previously 
agreed on: 1st, all property, of whatever sort, which I possess 
now, and may possess hereafler, is given in lieu of the above 
dower, 2nd, withd^t the consent of my wife, whom I now 
marry, I will not marry another; nor will I keep any female slave 
as mistress. Should 1 do so, my wife will be at liberty to take her 
divorce. 3rd, I will not beat, or abuse her, against taw. 4th, I will 
not leave her, to go away oo any journey, without providing her 
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1809. with maintenance for six monthig^^nd 1 will not forbid her seeing 
-her parents." 

linft -After a consideration of the evidence brought forward in the case, 
Fiieza B«e- f'^cts, as they appeared fVoin that evidence to the Court, 

her, V. the following questions were proposed to the Moohummudan law 
BebarUU o6ficers. ]st, if the deed of settlement be established, was the 
whole amount specified in it demandable? and was the part not 
paid by Mnohummud Ashik during bis life, recoverable from his 
estate, at his decease, twenty years after the deed was executed? 
or, by virtue of the first of the four conditions stated in the deed, 
did only the property, which he possessed at the time of bis mar¬ 
riage, go to his wife for dower, and that which he afterwards 
acquired devolve to his heirs ? 2nd, if the whole sum specified 
- in the deed were demandable; and the widow, before the decease 
of her husband, relinquished her claim to what was then due of 
her dower; and, after the death of her husband, allowed his son 
Abdul M.ujeed to take possession of his landed estate, and make 
the settlement for the reveinie of it, as proprietor, with the collec¬ 
tor of the district; and retain possession until his decease, one 
year after the death of the fattier; could the widow, under such 
circumstances, make a legal claim after the death of Abdul Mujeed, 
on account of dower? 3d, if Moohummud Ashik's property was 
divisible among his heirs; and he left a widow, Wasila Beebee; 
Faeza Beebee, the mother of his widow; and Abdul Mujeed, a son; 
what persons were his heirs, and in what proportions entitled to 
inherit? The answers returned to these questions by the law 
officers, were as follow: 1st, the assignment by Moohummud 
Ashik of the property he did then or might thereafter possess, 
being the offer of an equivalent, part of which did, and part did 
not, then exist, is void in law; therefore the whole amount specified 
as dower in the deed, would have been demandable, had not 
Wasila Beebee, after receiving the property in existence when the 
mariiage took place, voluntarily relinquished, before the death of 
her husband, her claim to the remainder. 


Under the relinquishment so made by her, all property acquired 
by the husband, after the marriage, devolves to the heirs. 2nd, 
Wasila Beebee having relinquished to her husband, the claim to 
the remainder of her dower; and, after his death, having permitted 
his son to take possessiou^f the landed estate left by him; and to 
conclude a settlement for the revenue of it with Government, and 


the son, Abdul Mujeed, having held the same for a year, until his 
decease; Wasila Beebee can have no legal claim on account of 
dower, against such lands. 3(1, Moohummud Ashik having died, 
leaving a widow. Wnsiiu Beebee; a son, Abdul Mujeed; and his 
widow’s mother, Faeza Beebee; by law, an eighth of his property 
falls to the.widow; and the remainder to the son; the widow's 


mother is entitled to no part of it. Afterwards Abdul Mujeed 
having died, leaving bis mother Wasila Beebee; and Behar UHah, 
his half-cousin ^ion of the half-brother of his father); the mother 
gets a third'of his property; and. the half epusin the remainder. 
Accordingly, ^e estate of Moohummud Ash(k being divided into 
24 parts, 3 parts, or an eighth, go to the widow, Wasila Beebee; 
and 21 parts to the son, Abdul Mujeed. Again, on the death of 
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Abdul Mujeed, a third of his SKparta, via. 1, go to his mother i«0®» . 
Wasila Beebee; and the remaiomg 14 to Behar Ullah. Therefore, 
of the 24 parts of the estate of Moohummud Ashik, 10 parts be- 
longed to Wasila Beebee, andT4 to Behar Ullah; and, on thepy^^aBe- 
death of Wasila Beebee, her 10 parts go to her heirs, one ofbee,». 
whom is her mother, Faeza Beebee; no part goes to Bebjei^ Ullah. 

According to the above answers of the law officers, flie Sudder **“•, 
Uewanny Adawiut, who were of opinion, that the facts of the 
widow’s having relinquished, before her husband’s death, her 
claim to what remained due of her dower, and of the son having 
succeeded to possession of the estate, and held it until his death 
as proprietor, were established in evidence, approved the decree 
passed by the Provincial Court, in so far as it adjudged to the 
heirs of Abdul Mujeed such part of the property left by Moolium- 
mud Ashik, as was acquired subsequently to his marriage. ■ The 
decree passed by the Provincial Court was accordingly affirmed 
by the Sudder Dewanny Adawhit, who directed that the Zillah 
Judge of Chittagong should ascertain by evidence, and report to the 
Court, what proj-ertv was acquired after the marriage, and what 
heirs, besides Behar Ullah, were left by A0dul Mujeetlat his decease; 
so that, of the property of Moohummud Ashik and Ubdul Mujeed, 
so acquired after the marriage, 14 parts (of 24) together with the 
mesne profits from the date of the action, should be given into 
possession of the respondent and other heirs of Ubdul Mujeed. 

No personal property of Moohummud Ashik or Ubdul Mujeed 
appearing to the Court to be established, the claim to it was 
dismissed. 

On the 5th of September 1810, the Court of Sudder Uewanny 
Adawiut (present J. H. Harington and J. Fombelle) had before 
them the proceedings held, by the Judge of Chittagong, in con¬ 
sequence of the above order, from which proceedings it appeared, 
that the whole of the lands possessed by Moohummud Ashik, with 
the exception of two moiizas (Chandgaon and Bhuguily) and four 
doom of lands in another tnouza, were acquired by Moohummud 
Athik subsequently to his marriage. Accordingly, of the lands 
possessed by Moohummud Ashik, (with the exceptions above 
stated) it was directed, that 14 parts of 24 should be given into 
possession of the respondent, than whom there did not appear to 
be any other heirs dfc Ubdul Mujeed, together with mesne profits 
to the date on which possession should be obtained. The costs 
in each of the Courts were made payable by the appellant. 
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1809* DEBEEPURSHA6J>^EIN, Appellant, 

~ " vers?/s 

May 19th. INDURJEET SEIN, SHAMCHUND SEIN, and 

SUMBHOOCHUND SEIN, Respondents. 

'C 

Section 28, THE plaintiff Debeepurshad Sein having su6d in the Zillah 
Court, to recover from the defendants the sum of 5,253 rupees, 
cous^triied anas, 10 gundas, stated to be due as a balance of account, the 
not to case was referred for arbitration, and a decree was subsequently 

require passed, in conformity to the award of the arbitrators, adjudging 

pniof of tQ plaintiff only 8 rupees of the amount claimed. 

or*partld^ appeal by the plaintiff from the above decision to the 

ty, of ar- Provincial Court of the Dacca division, on the ground of the 
intratun arbitrators having been guilty of gross corruption and partiality, 
I'he' mlrois* Court directed the Zillah Judge to investigate the truth of the 
sioii of an * preferred hy the plaintiff; and the evidence of the witnesses 

appeal from examined, not appearing to establish the alleged dishonesty of the 
a decisioa arbitrators, the Provincial Court refused to admit the appeal. 

A summary^ appeal from the order passed by the Provincial 
award. Court was received, under the provisions of section 8, regulation 
2. 1801, by the Stidder Dewanny Adawlut; and it appeared to 
this Court (present J. H. Harington and J. Stuart) that by section 
28, regulation 5, 1793, (which provides for the dismissal with costs 
of an appeal -preferred against the decision of any Zillah or City 
Court founded on an award of arbitration, “ unless it be fully 
proved to the satisfaction of the Court by the oaths of two 
*■ credible witnesses that the arbitrators have been guilty of gross 
corruption or partiality in the cause in which they have made the 
awardit was clearly intended that the appeal should be first 
admitted; and l^entually dismissed with costs on failure of the 
appellant to establish corruption or partiality on the part of the 
arbitrators. The Provincial Court were therefore ordered to receive 
the appeal and proceed upon it according to the above construction 
of the rule ret erred to. 

(a) It niiiy not lie roasuiert'd of material consequence whether the allep-atinn 
of porriiptiun or parli.ality against arbitrators be tried before, or after, the 
admission oi an appeal-flroin the jiidginoat founded ofli J^eir award, lint it is 
coDSOiiarit to geiinriil praciice^'j^t objections asaingt the grounds of a jiidirinl 
riecisiou should be tried, alter admitting an appeal, and it also secures tbe alten- 
dance ‘i>f the respondent on notice to' him for tliat purpose, previous to llir 
investigation of such objectionsj;' 
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RAMMANICK j#ODY, Appellant, iP09. 

VCKSUS — --- 

JYNARAEN, (Father of Nouting Hoy), Respondent. Sept. 2ist. 

THIS was an action brouglit by .Jynaraen, on the part of his A, sups B, 
son Nursing Roy, a minor, in the Ziliali Court' of Bakirguiitre, on lands, 
the 2d of April 1804, or 22d Chyle of the Bengal year 1210, 
against Kainmanick Moody for the possession of a proprietary pnn-iinsed 
right of a share, consisting of 8 anas, 12 pies, 2 (riinnas, 2i'owiies, tliem at 
of pergunnah Chiinderrieep. The annual produce of the share 
claimed was stated at 71,780 rupees. ^ 

It was set forth in the plaint, that, on the share in dispute being nsine; that 
advertised for sale at auction, by the collector of the district, inn conrey* 
1208, in consequence of arrears of revenue due from the former ““‘■® 
proprietor.^, the plaintiff deputed tlie defendant to purchase 
lands on his account, and, after taking from him a written ac> to him by 
knowledgment of the agency, advanced him 3,000 rupees fur B; but 
the deposit money; that the defendant accordingly purclvased t)ie B h«d 
lands for the plaintiff, in his own name, on tha 23rd of^Ass«rA 1208. 
for the sum of 19,300, rupees, the balance of whicit sum was raised hikI fran* * 
by the plaintiff, partly through the defendant, with whom the dulputly 
plaintiff afterwards settled accounts and paid the balance; ^^ut 
the defendant executed deeds of conveyance for the lands •» ty.'* 
favour of Nursing Roy, the plainti8‘'s son, bearing dake the 23il of ath>^>fd 
Poos 1209, notwithstanding which, on o. durkhast-i-kha/ijer', orcouppyance 
petition for the lands being transferred to the name of 
being presented to the collector, the defendant, tliiough bis bi^^ther * 

Radhakisheii Moody, resisted the arrangement, and wrongfully pa..,j«f><] dis- 
kept possession of the property. jmissinir the 

The defendant denied having purchased the lafrds on account •““> '* 
of the plaintiff, or having executed any acknowiedgment of agency, that there 
or deeds of conveyance, and affirmed, that he purclia.-icd the lands was no 
at the auction for himself, and that the claim preferred by the other 

plaintiff was fraudulent. wideb^to" 

After considering the evidence adduced on both sides, the .fudge jf 

of the Ziliuh Court, on the testimony of witnesses for the plaintiff, bccaiise, * 
who deposed to the execution of the deeds of .conveyance by the even sup- 
defendant to the plaintiff* after the receif^, by the defendant, 
sums advanced or procured by him for the plaintiff, in pait of .the 
purchase money for the lands at the collector’s sale, considered pnreimser 
the lands to be the properly of the. plaintiff; and gave judgment ft auction 
in his favour, for recoveting them, with costs against the defendant. , 

On appeal by the defendant from the above decision to the d<.fen- 
Provinciai Court of Dacca, that Court affirmed it, tlismissingdnqt, sud 
the appeal. . iicfrHiided 

A further appeal was preferred to the Sudder Dewanny Adaw- 
lut, on the pleas, that the tleeds of conveyance set up by the * 

claimant were fabricated, and the evidence of the witnesses to such pur- 
their execution, false, fbe Siwlder Dewanny Adaw lut, after look- flia.w In-ing 
ing attentively into the circumstances, ditl not admit their aiithen- 
ticity, for reasons which follow: In the first place, on comparison [,'" 
of the name of the appellant, affixed to the deeds of cou- 

TOL. I. I*P 
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veyatjce set up by the respondent, with the appellant's ascertained 
sienatuie on two other documents, it appealed to the Court to 
clifTer so mareriully in some points, ns in itself to excite suspicion-. 
Riimshiinkiir, u person in the employ of the respondent, (to whom 
it was uileged that the deeds of fonveyance, with a power of 
atioiiiey from the appellant, to get iheni registered, nnd the lands 
chimged, to the respondent’s name in the collector’s books, had 
been sent by the appellant) being present in Couit, stated, (with 
.the aiithoiity of the respondent) that, within three days of the end 
of Poos 1209, the deeds were sent to him at. Dacca through Nuiid- 
ram and Rajnaraen (people of the responilc.iu) with tlie power of 
attorney from the appellant: that, about six d.«ys afterwards, lie got 
the deeds registered in the presence of Nundnun, Rajiiiirtieii, Guda- 
dhur and Guculkishore (all people of the respondent), and that he 
and Sheochunder (dewan of the respondent) afterwards cartied the 
deed, so registered, to the collector's office, with a dtirkhast-i-khari- 
je€y on the partof theappellant, to get ilie lands set down to the res¬ 
pondent's name, and was told it should bedotieafier the usual report 
to the Board of Revenue. He admitted, that, from the time the 
power of attorney arrived, till the deeds were cairied to the collec¬ 
tor’s office for getting the names changed in the registry, he never 
saw Rammanick Bose, the appellant's mohhtar, or agent, (wholived 
at a short distance from Dacca); that, a day or two afterwards, 
Rammaniek came to Dacca, and, cn being told of the sale, and 
a.^k< d fur the documents relating to the auction purchase, said he 
had heard nothing of the sale, from lladhakishen, the appellant’s 
brother and moA/ifur or general agent, but that after cummuiii- 
oatiiig with him, Hadhakishen, lie would make over the papers; that 
immediately afterwaids, Hadhakishen came to Dacca, and prefer¬ 
red a petition to the collector, on the partof his brother, the appel¬ 
lant, setting fortli, that the alleged sale was a fiaiid. Sheosing, 
the respondent's dewan, also present in Court, made a similar 
statement. The Court observed, that Rammanick Bhose and 
Ajodhearam, witnesses for the appellant, had staled in their depo¬ 
sitions, that they knew nothing of the stated sale, or of the diir~ 
khast-i-kharijte, until the receipt of a letter from Radhakishen 
(brother of the appellant), stating the circumstances, on the infor¬ 
mation of Panioty, zemindar of part of pergunnah Chundeideep, 
and from the deposition of this person (a witness of the appellant), 
who, it seems, had wished to purchase the lan>ls in question from 
the appellant, if he sold them, it appeared, that a writer in his 
service gave him information of a conveyance, and durkhast-i- 
hhaiijee having been brought to the collector’s office by people of 
the respondent: that he immediately sent to Hadhakishen to ask 
him why he had not been allowed the refusal of the purchase, who 
answered, that no sale had been made, and a day or two after¬ 
wards, preferred the petition to the collector, setting forth the 
fraud of the respondent. The Sudder Dewanny Adawlut saw 
every reason to believe that the appellant and his brother bad 
actually no knowledge of the deeds of con'veyance, or durkhast-i~ 
kharijee, before the intelligence was conveyed to them, through 
Panioty, in the manner above stated. And it was improbable that 
the appellant, after having employed Rammanick Bose as his con- 
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stituted mokhtar, or a^ent for the ccmiiidurj', with the collector of 18C9. 

Dacca, should suddenly, and witHbtltuivin<r him the least iutima-- 

tion, have constituted a servant of tlie respondent his mokhtar, R-mimn- 
wijh directions to ^etthe deeds of conveyance registered, and the"”’'! Mon- 
snbstitulion of name in the collector’s registry. According to the , 
statements made to the Com t by Ramsliunkiir Chose, aypid Sheo- “*'“**“• 
shuiikur Das, on the authotiiy of the respondent, it was evident 
that they got'the deeds of conveyance registered' on the testimony 
of three people of the respondent, in the absence of Kainmanick 
Bose, and without any witness on the part of the appellant, and after¬ 
wards entered the durkhn$t-i kkarijee in the same suspicious man¬ 
ner. It was remarkable too, that the collector’s bill of sale, and 
other documents connected with the auction purchase, which, had 
the alleged conveyance leally been executed, would, it might be 
presumed, have been delivered over to the respondent, had never 
been delivered over, but were still in possession of the appellant, 
and, according to the witnesses of the respondent, and the respon¬ 
dent's own admissions, at the time of drawing out the deeds of 
conveyance, there was only one person present on the part of the 
apnelianr, viz. a menial servant, whose name however does not 
appear in attestation of the deeds: and the respondent, who ad¬ 
mitted that 10,000 rupees of the auction purchase money wen; 
raised on h's behalf by the appellant, and who was proved, and 
indeed admitted by himself, to have been for some time in neces¬ 
sitous circumstances, iravc a very improbable account of the man¬ 
ner in which he himself raised the reniiiindcr. On consideration, 
therefore, that the signature to the deeds of conveyance was in 
itsclt'suspicious, coupled with the suspicious manner in which they 
had been drawn up anil witnessed, instead of its being done in 
the presence of persons from both parties; together with the other 
circumstances above detailed, tending to confirm the belief that 
the deeds of conveyance were fictions, the Court disbelieved the 
evidence of tlie witnesses brought by the respondent to their exe¬ 
cution, and would not admit them as proof of the title which the 
respondent sued to establish. 

•tnd putting these alleged deeds of conveyance out ofihe question, 
tlierc w.)s no otlier ground to maintain the-siiit. For even admit- 
ti.ig the fact alleged hy the respondent in his plaint, that the lands 
were housht l>y him benamee, at the collectors sale in Assarh 1208, 
in the substituted name of the appellant',^'the Court held, that, 
under regulation 7, 1799, enacted previously to the purchase in 
question, and prohibiting purchases at the public sales in suh- 
p'itiited names, his claim, as being the real purchaser, could not, 
on that ground, have betm taken cognizance of; and that, even 
admitting him to have been the actual purcliaser, defrauded of 
possession, no assistance could be afforded him by the civil courts. 

The Sudder Dewanny Adawlut, accordingly (present J. H. Ha- 
rington and J. Fombelle) pronounced, that the claim of the 
respondent to the lands in question, bought at public auction in the 
name of the appellant, was not niainiainable; and reversed the 
decrees passed in favour of the claim, by the Zillah and Provincial 
Courts; with costs in each of the Courts payable by the respondent, 
provided assets sufficient should be found in his posscssiou. 
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1809. Should the respoudent actuully have assisted the appellant with 

- any part of the auction purchase money for the lands, or have 

Ramina> raised any part of it oil his account, it was intimated to him, that 
nirk Moo- nothing contained in the present iud{>ment, would hinder his 
Jvnaraen l^^^ving his recourse against the appellant for the amount, should 
” ' it not hiure been repaid, (u) 


i8(*9. CllOTEELAL, Appellant, 

--- versus 

Nov. 27th. PIRBHOONARAIN, and others, Respondents. 


troiii I lie 
pliiiiitilTs 
Hticestor, 
dated bO 
yetkt» be- • 
/ore, aud 
urged Inpse^ 
of time 


Inasnitfor THIS was an action brought by Choteelal, in the Zillah Court 
possession of Sarnn, on 21st of September 1804, or 2nd of Assin of the Fvslee 
ilie"!ro-"* 1212, against Pirbhoonarain and others, to recover the lands 
piriyTf the of Chuk Chok,haree and Clmk Mustofee, the extent of which was 
piaintiif, to stated at 337 becgahs, and (he annual produce at 175 rupees, 
•whifiiihe 'phe plaintiff claimed these lands as his hereditary property, 
lle^dcd"* wiongfully withheld by the defendants. 

BtiuT'vtec ^I he defendants, talookdars of Leedhunpore, pleaded, that the 
(“ rihn’} lands in dispute had been mortgaged to their ancestor Tej Singh, 
by Busud Singh, ancestor of the phiintifF, in thcFusIee year 1163; 
that the defendants and their ancestor, had held them under the 
mortgage sixty years, and that cognizance of the present claim 
was burred by the rule of limitation contained in the 14th section 
of regulation 15, 1793. 

The dee>i of mortgage under which the defendants stated pos- 
HfTHiiiattbe session to have been held, bearing dale the 25th Rubhee-oo-saneej 
(•raim, that of the year abo\e stated, purported to have been executed by the 
i)i.‘a not plaintiff ’s ancestor to the ancestor of the defendants, for the sum 
v?ilTii°a«s * rupees, with the condition that the lands should remain with 
ofniort- the mortgagee, and the produce be received by him, until the 
uuder moitgnge should be redeemed by payment of the principal sum 
regula- ni any time the mortgagor should think proper. The Zillah 

tinTsiiibifr doubts of tfiis mortgage deed being genuine, by reason 

Dcwaiiny '>f Rs recent appearance ; but at the same time, (though the plaintiff' 
had not otherwise made out a title,) he took it to be an admission, 
on the part o^ the defendants, of the title of the plaintifTs ancestor: 
and, prcsumirig,.that in the period which had elapsed, the. debt 
must have been irqiiidated from the produce, adjudged the recovery 
of the lands to the plaiutifT, with costs against the defendants, in a 
decree bearing date the 17th of June 1805. 

On appeal by the defendant from the above decision to llie 
Provincial Court of Patna, that Court, on tlx* ground that the 
defendants had been in possession prior to the date of the 


Ailunrlut 
mljuiige 
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(a) Since the enactment of regiilnlion 7, 1799, the ('oiirlBCan gfve no remedy 
against a fraudulent agent eiu|iluyefl to |iiirchase lauds at a colleetoi'a sale, in 
hia own name, in an action for pcssca-sion ; but may caiiiie him to refund the 
amount received in an action for debt. 

Yet, on proof of a conveyance hiibse(|nently caernted by siicii agi>nt to the 
real purchaser, the Court will cauae perforiodBce, without enquiring too uiinutciy 
into the grounds ot the IransacUou. ' 
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Dewanny, and that the lands in dispute did not appearin Mr. V ausit- J809. 

tart’s register, as an estate separate from talook Leedhunporc, were -- 

of opinion that no legal claim coyld lie on the part of the plaintiff; 
and reversed the Zillah decree dismissing the claim, and making 
the costs of both Courts payable by the plaintiff. others. 

The plaintiff having petitioned for a special appeal to the 
Sadder Dewanny Adawlut against the above decree, the Court 
allowed it, on the ground of the admission of the defendants in 
the Zillah Court; that they held under a mortgage, to which the 
Provini'ial Court of appeal did not appear to have attended. I'he 
appeal having been accordingly heard, the appellant, on being 
questioned by the Court, admitted tlie mortgage set up by the 
respondmils; and, by rhe 4th clause of section 3, regulation 2, 

IdOo, claims in cases of mortgage not being subject to the rules of - 
limitation, the Sudder Dewanny Adawlut were of opinion, that 
the appellant migiit redeem the mortgage; though, as there was no 
account brought forward of the produce of the lands, and no evi¬ 
dence to shew that the sum of 401 rupees had been realized from 
the lands; the plaintiff had not made out a title to immediate 


possession. 

It was therefore decided by the Sudder Dewanny Adawlut (pre¬ 
sent.). H. lUiington and J. Stuart), that the decree of the Pro¬ 
vincial Court should be amended; viz. that, on the payment 
of the sum of 401 rupees by the appellant to the respondents, 
the lands should be recovered by the former; and that the respon¬ 
dents should render an account of the profits, in the manner 
stated in section 10,'Tegulution 15, 1793, from the 28th of Marcli 
1780, the date specified in that section, on a demand being made' 
to that effect, by the appellant, in case the profits realized should 
have exceeded tiie legal amount of interest on the sum for which 
the mortgage was granted. 

The appellant not having established his claim to immediate 
possession, for which he sued, the order passed by the Pro\incial 
Court, lelative to costs, was aiHrined; and as the respondent had 
not disputed the mortgage cluim of the appellant, the costs of the 
Sudder Dewanny Adawlut were also, made payable by the 
appellant, 


{«)Thf fourth clause of section, 3, refnilatjoii 2, I805,'>.0n wbicMhe final 
decnioii in this rase was partly fuiindeif, is in tite folldwin;; terms: ** No length 
of time shall l)C roiisifiered to estalilisli a presrriptive right of property, or to bar 
the cognizance of a suit for the recovery of property, in cases of mortgage, or 
«ie]iosit; wiicreiit the occupant of the laitil or other property may have acquired, 
or lield (losscssion iliereof as mortgagi'e or depositary, only, withttiit any pro¬ 
prietary right; nor in any otiicr case, whatever, wherein tlic possession of the 
actual occupant, or of lliosc from whom Ids occupancy may liave been derived, 
aliali not have lieen under a title bimti fide Imlieved to have cuiiveye<| a right 
of property to the possessor.” 

Section 10, regulation l.^i, 17!).^, which also regiilaled part of the jiidg* 
meat of the Sudder Dewanny Atlawliit, is as follows : ** In rases of mortgages 
of real property, executed prior t«i the tweiity-eiglilli day of Ainreh, one 
thousand seven hundred and eighty, in whieii the mortgagee may liave had 
the usufriwt of the mortgaged property, whether he shall have held it in his 
own possession or not, the usufruct & ^to be allowed to the mortgagee, in lieu 
of interest; agreeably to the former custom of tlic country, (provided it shall 
have been so stipulated between the parties,) until tlie above mentioned date, 
subsequent to which, the same imprest is uj he allowed on such mortgage 
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GHOLAM AHMUD KHAN, Appellant, 

versus 


MUNOHER DAS, Respondent. 


tl"c*a*in'oiint was an action brought by Mnnoher Das, in the Zillah 

oftwo Court of Juan pore, on the 24th of August 1804, or 3fl Bhadon 
bonds, with of the Fuslee year 1212. against Ahmud Khan, and one Kalichiini 
au rqimi Holdar, to recover the sum of 21,124 rupees, as debt, principal 

SlHlI in* fcl A. ! I**.* it* * ^ 

iprost (iin* interest, due to the plaintili. 

der re^iila- The plainlift' olaiined under two mortgage bonds of the defen- 
tloii 1.5, dant, tiie first bearing date the 1.5th of Poos 1201, for rupees 
tion*^6*tbe other (lat^d the 20tii of Bhadon 1203, for rupees 

interest 2,46*1, total 10,562 rupees; each bearing interest at 12 per cent; 
due having nn<l (.■oniaining a mortgage, to the plaintiff, of the talook Soon- 
cxcmlcil wiinee, &c. an ullumgliu mehal in Benares, belonging to the 
chnn^oiic he lield as .security for the payment. It was stated 

payiiirrit nf'*^ the plaint, that the defendant, Alimiid Khnn, under cover of 
interest IS some contiact with Kalichiirti Holdar, had dispossessed the 
Mfliiiiited, plaintiff's people of the lands: and no part of the principal having 
pears "hat paiil, and the interest due having exceeded the principal, the 
tiic interestto recover an equal amount for interest; making 
due, Kinrc (principal and interest) the sum specified. 

that pay- T[,g defendant, Ahmud Khan, stared, that he transferred his 
ceelis'thc* ^®ht, (that is the debt due from himself), to Kalichnrii Holdar, to 
principal, whom he gave a mortgage on the lands for a fin (her sum, i.icliui- 
The Siiddcring the debt, which the latter took upon himself to iliselmi ire, and 
Ad"ivh"^ affirmed, that the plaintiff agreed to it; and that the delit therefore 
Itohl (hat onlv to Kaliclinrn. This latter d'dVn.iant, in liis ans.ver, 

tbvrnlu denied that the debt attached lo him, statin^', tliat he held tiic 
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land.s under a mortgage from Ahimid Khan, and lucl paid to 
Ahmud Khan, on receivin-y the mortgage, the amount due from 
Ahmud Khan to tlie plaintiff. 

'I he Zilhih .lu igo oliscrvcd, that there was no [iroof that the 
plaintiff ag ecu to tlic transfer of the debt, from Altinud Khun to 
the nihi r defeiKiant, Kalicliurn; that the subsequent mortgage of 
the l.in(j.s to Kalichiirn, couhl not supersede the prior mortgage 
to the plaint ff, that the fact of the title deeds of the 1 mds being 
will) the plaintiff, was a pre.sntnption that his claim had not been 
satisfied, and that, with the exception of 1,63.3 rupees, 1) anas, 
winch the plainliff admitted having receiveil as inteicst. there was 
no proof of any payment. But this sum having been received as 
interest, it appeared to the /.illali Judge, that, under the rule 
contained in the ()th section of regulation 1.5, 1793, viz. that “ if 
the interest on anv debt shall have accumulated so as to exceed 


bonils, and also on all bonds for the moi tirnifc ofre.il property, which have been 
eiilered into, on or .since that date, or that may be hereafter executed, as is 
allowed on other liomls, which have been or may he {{ninleil on, or posterior to, 
such dale, and no more ; and all hiicli iiinrtRHces are to be cnnsidereil as 
virtiiallv and in effeet cancelled and rwcleemed, whenever the^ principal sum, 
with the simple interest liiic npon it, slmll have been realized from the 
iisiifrflci of (lie mortgaged property sniiseqncnt to the twenty-eighth day of 
Aliirch, one tlioiisaiiil seven hundred ami eiglity, or otherwise Hquid.'iled by llie 
luortgugur,” 
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the principal, the Civil Courts are not to decree a greater siTin for ieo9. 

interest, than the amount of such principalthe pluintitf was only- 

entitled to the amount which he claimed, as interest, after deduct- 
ing the above sum. Judgment was accordingly passed in the KjjJJn 
Zilliih Couit, on the 18th of September 1806, adjudging to the Munober 
plaintift', against Ahinud Khan, the sum of 16,490 rupees, 5 anas, Du. 
witli costs. 

The Provincial Court of Benares, on appeal to them by the 
defendant from the above decision, affirmed it, with interest on the 
sum adjudged from the date of the zillah decree. 

The Sudder Dewanny Adawlut, on a further appeal to them, 
concurred in the judgment, though with the following exception, 
relative to the plaintiff's claim of interest. The Court ob-oeiveil 
that the 6th section of regulation 15, 1793, directing, that if the 
interest of any debt sliall have acenmniated so as to exceeil the 
principal, the Civil Courts are not to decree a greater sum for 
interest, than the amount of such principal, related only to interest 
unpaid and in arrear, without any relation to interest which might 
have been received; that, at the date of the zillah decree, the 
interest acciuing in arrear, on the two bonds due to the respunilent, 
having far exceeded the principal, independently of tlie sum paid 
in part of the interest, the plaintiff (respondent) was entitled, 
under the regulation quoted, to interest equal to the principal, 
independent of the sum which had been paid. The Sudder 
Dewanny Adawlut iheiefure (present J. H. llaringtoii and J. 
Fombellc) affiimed the decrees of the Zillah and Provincial Courts, 
with further interest to the date of the final decision, and with an 
order that the balance of the interest originally claimed on the 
principal sum, should be paid to the claimant, in addition to the 
interest on the principal sum adjudged by the Zillah and Provincial 
Courts, leaving an option to the respondent, in tlie event of failure 
of payment, to cause the mortgaged propeity to be sold for the 
recovery of the amount, (a) 

(a) A great^ile.il of diiTerence exists respecting the construction of section 6, 
regiilHtion I.*), 1793. M.-iiiy Courts thinking with the Jiianpore Court, Ihntin no 
case ran the amount of interest adjudged by decree of Court, exceed the amount 
of principal. Tliia decisiioa of tlte Sadder, independent of its authority, is un¬ 
doubtedly most consonaut to the literal meaning of the regnlatioa* 
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1810. 
Jao. 3Ut. 


SURUBANUND PURBUT, Appellant, 

V€T$HS 

DEO SING PURBUT, Respondent. 


In a suit 
for posses- 
•ion of tlic 
endoired 
lands of a 
mehuHtee, 
the pluin- 
ti<f, be¬ 
tween 


THIS was an action brought by Surubanund Purbut in the 
Ziliah Court of Sarun, on the 24iii of January 1803, to recover 
from Deo Sing Purbut about 502 beegahs of land, held free of 
revenue for the service of a muth, or temple; the annual produce uf 
which laud was stated at 285 rupees. 

It was set forth in the plaint, that the land in dispute apper¬ 
tained to the mehuntee of the late Sheo Purbut, of whom the 


whom plaintiff was the chela, or pupil, and appointed heir; that, after the 
and tbede-nieAu/zt’s decease, disputes respecting the succession having arisen 
there had ^®^ween the plaintiff and defendant, who falsely alleged hirnsclf 
been dis- successor, the point was referred, at the period of pe;- 

putes nbout forming the obsequies of tlie deceased, to a punchayut, or assembly 
the right of of me/tunfs, by whose award it was agreed to abide, and who 
tortmlate the right to the plaintiff; that the plaintiff accordingly 

mehunt de- iiucceeded and held possession of the lands attached to the office 
termined of mehunt, but had been dispossessed by the defendant. 'I he 
bya/'im- defendant, on the other hand, affirmed, that the late mehunt, \\i 
his life-time, appointed him his successor; that the mehunt exe- 
viekuHts, ciited to him, the defendant, a Hihehnameh, or deed of gift, 
convened making over to him the possessions attached to his office; that, 
th'^Sudl”^ therefore, he was the rightful successor. 

Dewanny According to the award of the punchayut, as produced by the 
Adnwiiit, plaintiff, bearing the signature of several mehunls, whose evidence 
to be the moreover was taken in the case, it appeared, that the plaintiff had 
rightful ^ been placed in the mehuntee by the punchayut, at the time of 
celebrating the obsequies of the mehunt, in consequence of the 
•ion ad- assent and choice of the other chelas of the deceased; and 
judged to it appearing, that the deed of gift set up by the defendant bad 
not been produced to the artiitrators, the Ziliah Judgp presumed 
cor ing y. ^ forgery, and rejected it, without going into evidence 

respecting it. The Ziliah Judge, considering the plaintiff to have 
been duly constituted mehunt by the award of the punchayut ; 
and the lands and other appurtenances of the muth being held by 
the person filling that office; judgment was passed in the Ziliah 
Court for the plaintiff’s recovering possi'ssion of the lands claimed 
by him, with costs against the defendant. 

On appeal by the defendant from the above decision to the 
Provincial Court of Patna, that Court, on the ground of its 
appearing from the evidence of the mehunts, or gosaens, who 
signed the award in favour of the plaintiff, that they assigned 
to him the office of mehunt, in consequence of the assent 
and selection of the chelas of the late mehunt, without calling 
for the defendant's documents or evidence, and without them¬ 


selves determining on the respective claims of the parties; and 
it appearing to the Court to be proved by the testimony of wit¬ 
nesses for the defendant, examined by order of the Court, that the 
late mehunt did actually select the defendant for his successor; 
and the Court having received a written answer, to a reference 
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made by them to two of the chief viehvnts in their div&ion, declar* 1810; 
ing the appointment of the deceased was valid, and that j 

an election in opposition to his clioice was not so, the Court con- 
sidered the defendant the person entitled to siicceeed to the me- 0 ^ 
huntee and the rights attached to it; and accordingly gavejudg-sins; Piw* 
ment in hfs favour, reversing the decree of the Zillah Judge. hut. 

On a further appeal to the Sudder Dewanny Adawlut,this Court, 
as the claimant had been placed in the office of mehunt on the 
presentment and the choice of the chelas of the deceased, without 
the claim of the respondent being duly investigated, deemed it 
proper that a new punchayut should be assembled, to determine, 
according to the custom and usage of the sect, which of the 
parties, or what other person, was legally entitled to succeed the 
late mehunt. A punchayut having been arcordinsrly assembled, 
by the Zillah Judge, their award, transmitted to the Court, recited, 
that the members of the punchayut, after eiifiuiring into the claims 
of the respective parties, according to a long established usage, 
were of opinion, Inat the appellant was the person entitled to 
succeed to the mehuntee in dispute, as well as to the property 
left by Sheo Purbut; and that the respondent had merely a 
right to maintenance. In conformity with this award, the Sud¬ 
der Dewanny Adawlut (present J. H. Harington and J. Fombelle), 
reversed the decree of the Provincial Court, and affirmed that of 
the Zillah Judge, decreeing that the appellant should have pos¬ 
session of the lands, as mehunt of the establishment. The costs 
in each of the Courts were made payable by the respondent, who 
was also directed to render an account to the appellant of the 
receipts and disbursements of the establishment, from the begin¬ 
ning of the Fuslce year 1210, in which the suit was instituted. 


RADACHURN MOIIAPATUR, Appellant, I8io. 

iwrsus , -- 

GUNGANARAEN MOHAPATUR, (Heir of Jussoodanvndon March 5tb. 

Moil A PAT UR,) Respondent. 

THIS was an action brought by Deokinundun, father of Radha- On the sait 
churn, in the Zillah Court of Midnapore, on the 1st of September of the plain- 
1800, or 18th Bhadon, of the Umlee year 1207, to recover from 
Gunganaraen, a half share of the zemindary of pergunnahs Meer- 
godajore, 8tc. The annual produce of the moiety claimed was against the 
stated at 8,351 rupees. son ofhia 

It was set forth in the plaint, that, several years since, Jussoo- _ 

danundnn, the elder brother of the plaintiff, was deprived of the 
zemindary, for misconduct, by order of Council; and the zemiti-ifged en¬ 
dary, by a regular sunnud, given into possession of the plaintiff; that jfngemeut 
Jussoodanundun, however, was afterwards orderedtoberestored;J’jy**'«^™- 
and, OR a disagreement between him and the plaintiff, who then 
lived together in family partnership, the plaintiff having declared i,i*, the 
his intention to sue for a half share as his right of inheritance, an plainiiff, 
ikrarnameh, or written engagement, was executed to the plaintiff, 
by Jussoodanundun-, under date the 15th of Assarh 1191, or 25th 
VOL. II. Q 9 
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)>y inhcri- 
taiire; the 
eogage- 
nient re- 


1810. of June 1784, of which (as exijibited by the plaintiff) the following 

is a translation : ** Engagement by Jussoodanundun Mohapatur, 

zemindar of Meergodajore, &c. Whfieas, charges of harbouring 
robNers having been preferred against me, to the ruling power, my 
younger brother Deokinundun was constituted zemindar in my 
jected as a stead ; but the zemindary was aflerwaids restored to me; on which 
tiM'^'the misunderstandings arose between me and my brother, 

estate cun- declared his intention to sue for his share of the zemin- 

sidered not dary; and whereas, to prevent my said brotlier from prosecuting 
dmsahle his claim, 1 have consented to give him the sole controul of the 
reaiiia- zemindary; I hereby agree, that my brother, Deokinundun, re- 
tions; and tainitig my name current as zemindar, and living with me in part- 
the claim nersbip, shall controul and manage the zemindary, and afford me 
to a moiety my dependants a maintenance; should it so happen, (which 
tance'even prevent,) that any quarrel or dispute should arise between us, 
were the or our children, relative to our respective shares as brothers; the 
hereditary zemindary, shall be divided equally, in sui'li case, be¬ 
tween us, or our sons.” Exhibiting the above engagement, the 
plaintiff sued for the half share in contest; alleging, that he and 
Jussoodanundun, after the execution of it, lived jointly (that is, 
in family partnership) until the death of the latter in 1201: that 
*!’*/■"* this, the plaintiff lived jointly with the defendant, his bro- 
l,gjj jj^‘"^ther’s son, till 1204; in which year the defendant, disregarding 
verse bond father’s engagement, took possession of the zemindary, as iu 
fitie iwcsrs- his own right, to the total exclusion of the plaintiff. 

Sion for The answer of the defendant set forth, that the engagement 
ycara'*'* bv the plaintiff, was a fabrication; that the temporary 

dispossession of the defendant’s father from the zemindary, was 
in consequctic'c of false charges preferred against him liy the 
plaintiff; that the plaintiff had never lived conjointly with him, 
or his father, or had a title to any share of the zemindary; that it 
was the established usage of the family for the elder sou to suc¬ 
ceed, exclusively, to the estate; that the defendant had received a 
separate maintenance fiom the zemindary, and was entitled to 
nothing more. 


estate (le 
visabic, 
barred by 
lapse of 
time; tlie 
defendant 


The names of several witnesses were subscribed to the written 
engagement, exhibited by the plaintiff; one of these, only, was 
called to.depose to its execution. Two other persons deposed to 
their knowledge of it; and to the plaintiff’s having lived jointly 
with the defendant’s father, in family partnership, since the date 
of it. Oil the other hand, several witnesses for the defendant de¬ 
posed to the plaintiff’s execution of a kubooleut, for lands held of 
the defendant’s father, as a separate maintenance; and generally 
supported the answer of the defendant. The Zillah Judge believ¬ 
ing the evidence to the ikrarnameh, and considering it sufficiently 
established, gave judgment upon it fur the plaintiff, for the moiety 
which he claimed, with costs against the defendant. 

The Provim’ial Court of Calcutta, on appeal to them by the de¬ 
fendant from the above decision, were of opinion that the authen¬ 
ticity of the ikrarnameh was not established; the proof to it not 
being satisfactory; and there appeared no probable motive for the 
execution of such a deed. The Provincial Courts therefore, 
reversed the Zillah decree passed solely on this document; leaving 
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an option to the plaintiff to pcoseeutea separate claim, on the isio. 

ground of inheritance. - 

On appeal by the plaintiff against the above decitiioi), to the RadHcl'n™ 
Sadder Dewanny Adawiut, the Court, on application, obtained the ” 

Orders of Council relative to the dispossession and reinstatement of naraen mo- 
Jussoodanundun; and it was clearly ascertained that, in the Umlee hapatw. 
year 1188, Jussoodanundun, then zemindar, having been charged 
with encouraging robbers, and the collector of the district having 
reported the case to the Council, he was dispossessed, and his 
brother constituted zemindar in his stead; but that, soon after¬ 
wards in consequence of a claim preferred by Jussoodanundun to 
the Judire of the district, asserting his right to the zemindary, and 
denying the charges imputed to him, another enquiry was insti¬ 
tuted, by the result of which, those charges were ascertained to be 
unfounded, and orders were issued by Government, on the 6th of 
February 1786, for reinstating him; and that he accordingly 
obtained a sunnud reinstating and conBrming him as sole zemin¬ 
dar of the pergunnah. It was not credible that Jussoodanundun, 
t wo years after this, viz. on the 5th of Asitrh 1191, should have 
executed the written engagement set up by the claimant, stipulating, 
that his brother, merely keeping his (Jussoodanundun's) name 
current as zemindar; living conjointly with him, and affording a 
maintenance to hint and his family, should have the sole controul 
and management of the estate. Moreover, the stipulations of this 
engagement were not shewn to have been carried into effect, daring 
the life of Jussoodanundun: indeed, he appeared to have himself 
possessed and managed as proprietor till his decease in 1201, 
when he was succeeded by bis son. From the contents of a pur~ 
wana by Mr. Calvert, collector of the district, dated in 1193, ^ere 
was proof that Jussoodanundun, having dispossessed the claimant 
of some lands connected with the zemindary, which, on investi¬ 
gation, were found to have been acquired by the claimant, partly 
by purchase and partly by gift from his mother, possession was 
directed to be restored to him. It was not therefore possible, that 
the claimant should have been then living in family partnership 
with his brother, or that he should have been manager of the 
estate; both which, however, were the engagement real, it was pre¬ 
sumable would have been the case. On the whole, therefore, this 
engagement, of which the contents were in themselves improbable, 
and the conditions not carried into effect; and of which the circum¬ 
stances induced so strong a presumption thatit was fabricated, was 
determined not to be authentic. With respect to the hereditary claim 
of the appellant, independent of this engagement, (which though 
not formally, was in effect brought forward by grounding his claim 
upon an instrument recognizing his hereditary right, and upon 
which he insisted before the Sadder Dewanny Adawiut), the - 
Court remarked, 1st, that the zemindary appearing to have 
been, by ullage, not subject to division, could not, under the 5th 
section of regulation 11, 1793, be adjudged to be divided; 2nd, 
that after the lapse of eighteen years, since the date of the rein¬ 
statement of Jussoodanundun, who, until his death in 1201, hgld 
sole possession, and was then succeeded in sole possession by his 
sou, the respondent (both of them holding under a bond'j^de title), ^ 
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1810. the present claim to half the zemindary, even supposing it divi* 
sible, was not cognizable, on account of the lapse of time; either 
Radacbiiro, under the rule of limitation laid down in the 14th section of regu- 
Molmpatur 3 ^ 1793 . 

or under the subsequent rules contained in regula- 
MraeUwo-t'O" 2, 1805. It was therefore decreed by the Sadder Dewanny 
bapatur. Adawlut (present J. H. Harington and J. Stuart), that the decree 
of the Provincial Court, as far as related to the dismissal of the 
appellant’s claim should be atiirmed; and that part of it reversed, 
which left the appellant at liberty to sue bn the ground of heredi¬ 
tary right. It was directed that the costs, in each of the Courts, 
should be borne by the appellant, provided assets should be found 
in his possession equal to the amount. 


iBtO. 


April 5tb. 


MEER NIZAMOODEEN, Appellant, 
versus 

RAMJEhlMUL, Respondent. 


nisnnn np 
pertaining 
tt> the 
plaintiff, 
»vhirli pe¬ 
rished by 
the effect 


■In a suit for THE plaintiff, who was a travelling merchant, brought the action 
10 ,QUO ru- against the defendant, a broker at Fiiityghiir, to recover damages 
pecs da- to the amount of ten tliousaiid rupees, for the loss of a quantity of 
maws for «« Shecrkhesht," or iiiiiiina, which he alleged to have perished by 
110 OSS of effect of damp, in tlie warehouse of the latter. 

'file plaint set foith that the plaintiff had purchased at Kasghur, 
on the frontier of Tartary, six maunds and twenty-four seers (about 
.528/5.) of manna, the cost and charges of which amounted to 
4,300 rupees, to sell again at Lucknow: that in the course of his 
journey he deposited the manna once at the warehouse of Jowaher 
of damp in Mull, broker at .luiradhuree, and again at the warehouse of Qunga 
conse- Bishn broker at Niijeebabad: that the above houses advanced him 
550 rupees for the payment of customs and other charges, and 
sent forward a servant to accompany him to Futtyghur, there to 
receive the money. At Futtyghur, by desire of the servant so sent, 
he came to the house of the defendant, and lodged his property 
there, in the month of i?u5eeooZau)u/12*20,//f;Vee, or 3 ist of May 
1800. After a short stay he wished to proceed to Lucknow, but 
the defendant refused to release his property, without receiving 
the sum above stated; and, in consequence of this detention, the 


qiicucc of 
lu’inv for¬ 
cibly de- 
taiueil ia 
the warc- 
lioiise of 

defendant. 
No illq^nl 
detention 
or want of 
care being 


had been laid in a damp place, perished. It was 
suit die* added, that hud the defendant permitted the plaintifl* to pass on to 
missed in Luckuow, when he desired, he could have disposed of his manna 
con^ for ten thousand rupees; and he therefore bfouglU; his action for 

'fhe defendant admitted that the quantity of manna spaciBed 
had been brought, and lodged at his house; but said it was the 
defendant's own pleasure to bring and legtve, it Iheye: that some 
time after his arrival, t.lie plaintiff tindi{)git|^'manna would not sell 
at Futtyghur, went with one niaund ofrit to try the market at 
Lucknow: that the defendant did not hear of him for 13 months: 
that he then returned empty handed, and endeavQtfi^d to sell the 
„re 8 tof his manna at Futtyghur; but not succeedi^j.jl^ad sought 
to indemnify himself for the failure of his speculatidhl^ bringing 
this suit.. 
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The plaintifF did not deny that he remained 13 montlis at 18)0. 

Lucknow, but averred that he went thither at the instigation of the -7“ 

defendant; who refused to let him remove the rest of his property,' 
unless he first paid the money due from him ^ and said/that he had * Ramjcc- 
deposited the maund of manna at Lucknow with a broker, who mul. 
afterwards denied the trust; and he Wds consequently detained, 
seeking justice from the Nuwab. 

There being no proof of any illegal detention of the plaintilTs 
manna, by the defendant, or of any want of due attention to the 
preservation of it whilst it wsis under the defendant’s custody; the 
Zillah Judge, on the 28th of May 1807, dismissed the suit. 

An appeal having been preferred to the Provincial Court of 
Bareilly, that Court, by a decree dated 8th of May 1809, concurred 
in opinion with the Zillah Judge, and dismissed the appeal, at the 
same time authoriting the' respondent to apply for a public sale of 
the manna in his hands in payment of costs of suit, adjudged against 
the pjaintiif, who had sued in both Courts tn formd pauperis. ' 

.On a further appeal to the Sudder Dewanny Adawlut, this Court 
(present J. H. Haringtoii and J. Stuart) affirmed the decisions 
of the Zillah and Provincial Courts, and finally dismissed the Claim 
of the appellant, as not appearing to have any just foundation, (a) 


LOKNAUTH CHUKURWUTEE, Appellant, IBio. 

versus -- 

KALIKUNKUR SEIN, Respondent. May 4ih. 

IN a suit brought by Loknauth Chukurwutec in the Zillah CourtFluntifFad* 
of Bakergunge, against Kalikunl^ur Sein, for the sum of 1,583 
rupees, 8 anas, as principal and interest of money advanced to the 
defendant in Bakergunge, on deeds of Kut~kubala, executed by the in Baker- 
do fendant to the pidintifi'on lands, the property of the defendant,gauge, on 
situated in Zillah Jelalpore; with the usual condition, that the 
defendant should redeem by a ceitaiii date, by payment of the 
money, or should give the plaintilf possession of the lands; theanoUierzil- 
plaintiff set forth, that at the expiration of the time, the money was l&h, and 
not repaid, nor possession given him of the lands (which he 
were about to be sold for arrears of revenue), wherefore he claimed |,^ 
the money (principal and interest): and a judgment was passed expired, 
in his favour for the amount, in the Zillah Court of Bakergunge, on sues for the 

the 25th of March 1803. tK“SL£r- 

On an appeal by the defendant to the Provincial Court of Dacca, j^ange 
that Court reversed the decree, being of opinion, that, under Court, nnd 
regidation 3, 1793, section 8, (defining the jurisdiction of thepbtaiiisa 
Zillah and City Courts), as the contract between the parties 
relative to land situ^^ in Jelalpore, the case was cognizable only 

in that Zillah, and stdVi'n Bakergunge. Court re¬ 

verse it, 

(a) TlwfMfhas been selected, as exhibiUng an instance of trafiick in manna tiiinking’ 
ill thn Provinces ;''ratber than as involving any important or federal the case 

principli^m^iBion, It may be remarked, however, tli.it the plaintifF ^ not only rugiii- 
Hltempt tj^xthe deflmdaut’s responsibility upon any neglect, in taking proper sable ia the 
care of t^^nuna, wliiist it was under Ids charge. ' aiiiah 
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1810. The plaintiff having appealed, against this order to the Suddcr 

- - Dewanny Adawliit, the Court, without giving any opinion on the 

where the jfierits, held, with respect to the question of cognizance, that as the 
lusted *** Sjgecifically for the money, as hii(^ing been 

The Sud> tidvanced at Bakerguhge, and not for the land, the Judge of 
der Dew.^Zillah Bakerguiige was clearly competent to try the merits of the 
HunyAdaw cause, according to the claim preferred, under the 8th section of 
that tile*’ 3,1793, defining the jurisdiction of the Zillah and City 

Billt, being Courts. The Sudder Dewanny Adawlut (present J. H. Harington 
specifically and J. Stuart) accordingly reversed the order of the Provincial Court 
for money, of Dacca, and directed that that Court should hear the appeal from 
coff^zable decision of the Zillah Judge, and pass judgment on the merits, (a) 

in Bilker* 

■i 

1810. CHINTAMUNEE MUSTOFEE, Appellant, 

■ versus 

July 16 th. DURUPNARAIN RAI, and others, Respondents. 

Claim to THIS was an action brought by Durupnarain, &c. in the Zillah 
L(Sd*in*^ Court of Nnddea, on the 2d of September 1803, or 18th Shudon 
landslfta Bengal year 1210, against Chintamtinee Mustofee, for llie 

fixed rent right of holding at a fixed jummaof 354 rupees, 13 anas, 1 pie, 
in a zemin- the mfiuza Anohea, and two other villages, situated in a taluok 
cbMed bV py>cIl8S‘id at auction by the defendant. The annual profit 

the defeii- u<^ci'uing from the tenure was stated to be 250 rupees, 
dantad- It was set forth in the plaint, that, in the Bengal year 1082, 
judged in (or A. D. 1675), Rajah Rooder Rai, zemindar of Nuddea, dispris- 
sessed Buneesur Rai, ancestor of the plaintiffs, from lands of his 
OQ proof of z^'ttiindary, giving him, in lieu, the villages in question as hirt, 
au istim- exempt from the payment of rent; under which tenure fianecsiir 
raree te- Kai held them accordingly, till the Bengal year 1124, (A. D. 1717), 
iii”'coa-^ when the rent free tenure was resumed; and a jumvia of 375 
formity to rupees, 5 anas, 2 pies, was assessed, payable to the zemindar of 
section 49, Nuddea; that, afterwards, Baneesur having died, leaving five sons, 
regulation one of them, Bulram Rai, separated his share, the proportionate 
8,1793. yentof which was 22 rupees, 2 anas, l^pie; that the four others 
kept their lands undivided, paying the balance of rent, viz. 353 
rupees, 3 anas, 1 pie; that after this, 1 rupee, 10 pies,jummaof some 
land tenanted by a person named Durganaraen Jogee, was united 
with that of the plaintiffs, which made it amount to 354 rupees, 
13 anas, 1 pie. 

The plaintiffs stated this to be the perpetual (istimraree) jumm>% 
of the lands, not liable to increase; that the defendant^, from the 

time of thc:r purchase in 1204, till the end of Hrawau 1209, 

■» ^ 

fa) Section 8, regulation .t, 1793, rmimircrs the Zillali and City Civil Courts, 
to take cognizance of all suits and rninplaints of a civil nature, agaiubt peranm 
Hnion|ible to their juri.scliction, *' provided the landed, or other real property to 
wliick thesuit nr coni|iliiint may relate, shal| be sitliated, or, in alt atker exurr, 
thfeadxt of action tha/l Imue arisen, or tlie defendant at the time wIm the auit 
mav be cttn^meiiccd, shall reside, ns .i fixed inhabitant, within tiie limits of the 
zillah or over which their jiirisdictiuu may extend.” 
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received the rent of the plaintifT^ reg'ularly at that rate; since 18I0. 

which they had molested the plaintiffs, and endeavoured to oust - ’ 

them; wherefore the plaintiffs suied for the right of holding „ 

lands at tlm htimraree jumnia which they stated. 1 “‘ 

Tlie defendant denied that the plaintiffs'* were entitled to hold Dnrnpna- » 
the lands at a fixed rent; and affirmed that, since the date of his rsin Rai, 
purchase of the talook, the plaintiffs had made no payment or 
tender of rent; also that, from the papers of the former zemindar, 
it would appear that the rent of the lands in question was variable. 

The principal documents exhibited by the plaintiffs were, 1st, a 
sunnud under date the 15th Asar 1164, B. S. (A. D. 1737), from 
Kishenchuud, zemindar of Nuddea, to Bandeo Rai and others, 
and their heirs; confirming the statement of the plaintiffs with 
respect to the lands having been once ** birt,” and afterwards 
resumed ; as well as respecting the fixed jent stated by them. 2d, 
a list of resumed birt lands, dated in the Bengal year 1183, (A. D. 

1756,) under the seal of Rajah Kishenchuud, specifying, (hose 
in^ question, and staling the fixed (mokt&rerce) jumma of them 
to be 353 rupees, 3 anas, 1 pie. 3rd, a purwana by Rajah 
Sheoclmnder, dated in 1190(1763), forbidding any increase to be 
exacted on the lands in question. 4th, copy of a revenue paper 
{diheebundy) dated in 1203 (1776), under the signature of the 
collector, stating the rent of the lands in question at the . amount 
above specified. 

The defendarit, on the other hand, adduced papers to shew that 
the jumma was variable before their purchase of the zemihdary 
ri?ht of the talook, in the time of the last proprietor; but the 
Zillah Judge did not consider them of any authority; and it did 
not appear to him that the witnesses, who were cited by the defen¬ 
dant, proved the variation of jiumma which he asserted. The 
collector, moreover, in addition to the documents of the plaintiffs 
above recited, reported to the Court, that the jumma of the lands 
in question, stated in the papers of the public sale, was the amount, 
specified by the plaintiffs. The Zillah Judge, therefore, concluded 
that the plaintiffs were entitled to hold the lands in question, as an 
hereditary tenure at a fixed rent; and accordingly gave judgment 
in their favour with costs against the defendant. 

The Provincial C^ourt of Calcutta, on appeal by the defendant 
from-the above decision, concurred in it, and affirmed it; as did 
also the Court of Sudder Dewanny Adawlut, on a further appeal 
to the Court. The decree of the Sadder Dewanny Adawlut 
expressed the opinbn of the Judge by whom the appeal was tried, 
that the appellant had, hot proved any variation of jumma in the 
time of his predecessor, the late zemindar; that, according to the 
documents exhibited by the respondents, the lands were proved to 
have been the hereditary tenure of their family, at a fixed rent; 
and that undfir the rule contained in the 49th section, regulation 
B, 1793, enacted at the time of forming the permanent settlement 
of the land revenue; by which dependent landholders, istimrar- 
dars, or tenants at a fixed rent, holding their tenures from 
aemindars, dr other superior landholders, who had already *-* held 
their landdt a fixed rent for more than twelve years,” w^r^dedlared 

not liable to be assessed with any increase either bj^thi^O^icers ^ 
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1810. of Governn^nt, or by the zemindar, or other actual proprietor of 

- land,” the respondents were entitled to hold the land in question, 

nee^usto* istimrardars, at the stated fixed rent. Final judgment was 
fee, ». * accordingly,'given by the Siidder Dewanny Adawlut (present J. 

Durupna- H. Harington) affirming the decrees passed in their favour, by the 

rain Rai, m Ziflah and Provincial Courts, with costs against the appellant, 
and otben. ® 


1810. LALA G061ND LAL, Appellant, 

- versus 

Jnly 3Ut. SRINARAIN RAI, and Heir of LULLUTNARAIN RAI, 

Respondents. 

In asuitby THIS was an action brought by Lala Gobind Lai, in the Zillah 

on the 24 th of September 1807, or 9th A sin 
against a Bengal year 1212, to obtain from Srinarai^ and the late 

zemindar, Lullutnarain, receipts and an acquittance for the snm of 9,465 
for having' rupees, 9 anas. 7 pies, 2 giindaa, the amount of rents paid during 
a certain period to the defendants, as holders of the talook Bara- 
bis &c- situated in the zemindary of the defendants. It was 

luentsof set forth in the plaint, that the rent, payable by the plaintiff, was 
jevcral istimraree, or fixed, according to sunnuds and pottas granted to 
pffdecessors; that, during the time of the late Ranee Indra- 
Coun ad- wutee7 and also for some time after her death, the plaintifis payments 
judged to of the fixed rent were regularly received; that from the b<>ginning 
the plain- of the Bengal year 1211 to Bhadoon 1215, during which period 
^ equal' amount stated in the plaint had been paid to the defendants, 
to double receipts required by the plaintiff for his istimraree rent, had been 
the sum refused him by the defendants, in opposition to section 63, regu- 
vf"?’ ™" lation 8, 1793. 

rev^d** » The defendants averred that the suit of the plaintiff was frau- 
on the * .5dulent *, and affirmed that their zemindary officers had always 
ground that been ready to grant receipts to the plaintiff, in the usual form, 
granted to oth^r similar landholders; but that they knew nothing 
mand^ of any istimraree title of the plaintiff, who, on alleging it, had been 
receipts as Kquired to produce his vouchers to prove such title, but had 
for a fixed* never done so. ^ 

rent, with- From sunnuds purporting to be from Ranee Indrawutee, exhi- 
titleou^is Court by the plaintiff, the Zillah Judge concluded 

part to a Ihat the plaintiff must possess an istimraree title, and there- 
fixed rent fore did not consider the picas of the defendants, with res- 
^“8 pect to not having granted receipts, to be admissible. In the 1st 
appearing c^^tisc of section 63, regulation 8, 1793, cited by the plaintiff, it is 
probable.^ declared, that every proprietor of land, on receiving rent from a 
dependant landholder, shall grant a receipt for each payment, and 
a receipt in full on the discharge of each annual obligation; and 
that any person to whom a receipt may have been refused, shall, 
on establishing such refusal, be entitled to damages equal to 
double the amount paid by him. Under this rule, it was decreed 
by the Zillah Judge, that the defendants, as having refused receipts 
to the plaintiff, for. the amount of rents stated in the plaint, should 
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pay to the plaintiff the sum of 18,931 rupees, 2 alias, 15piM, 1810. 
being'double that amount. Should the defendants dispute the 
rierht of the plaintiff to an istimraTee tenure, the' plair^lf was 
at liberty tA sue for establishing it. SrinarKia 

The Provincial Court of Moorshedabad, on appeal to them by lu. and 
the defendants from the above decision, expressed their opinion, heir of 
that the decree of the Zillah Judge was wrong; there not being 
proof of receipts having been .refhsed to the plaint!^ that the 
regulation was not applicable; and that the proper ti^de would 
have been for the plaintiff to have sued to establish his alleged 
istimraree title. The decree of the Zillah Judge was reversed by 
the Provincial Court, leaving the parties to pay each their costs ; 
and with permission to the plaintiff to sue for establishing an 
istimraree title. 

On an appeal by the plaintiff to the Sddder Dewan'ny Adawlut, 
a^inst the decree of the Pipyincial Court, the appellant was per- 
milted to file further documents in proof of his title to an 
raree tenure. After inspecting them, the Court observed, that a1i 
the appellant, in his original plaint, had stated, that during 1^11, 
and the three succeeding years, he paid rent to the respondents at 
the annual rate of 2,268 rupees, 2 anas, 5 pies, and required receipts 
for it as being an istimraree, or fixed rent; whereas the documents 
filed by the appellant stated his rent to be fixed at the sum of 
1,071 rupees, 7 anas, pies, there appeared strong ground fo 
suspect that liis rent was in reality not fixed; and the Gourt^were 
of opinion, that the respondents, as zemindars, were justified in 
refusing receipts, as for a fixed rent, demanded by -the appellant, 
without proof of his title to hold at a fixed rent; and that, for having 
so done, they were not liable to the penalty specified in the 63d 
section of regulation 8, 1793. The Sudder D,ewanny Adawlut, 
(present J. Forobelleand J. Stuart)passed jud^ent accordingly;'''' 
affirming the decree of the Provincial Court. The costs in tliiaVv 
Court were made payable by thia appellant. 
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i8«0. DWARKA 

Aiiijr. 20th. 


DAS, and MOOTEECHUND, Bankers at Lucknow^ 
Appellants, 
versus 


RAJA JHOOLAL, Respuiidcnt. 


In a suit On the 22nd of October 1807, the banking house of Dwarka Das 
insfitiit^d iud Mooteechund insiituted a suit in tlic City Court of Patna 
Court ofagainst Hajah Jhoolal, for the sum of 152,800 rupees, stated to be 
rutiin H- ^ bond executed by the defendant, under date the 3d of Sufur 

piiiiist. a of the/Aycro year 1201, corresponding with the 25tli of Novem- 
ivMdent at ber 1786. Thu defendant was a person of rank, who formerly 
for Uu**** o*'® of the offices of government under the Niiwab of 

Ainniiiit of Eu‘'kut)W Asuf-ud-dowlah ; and had been resident, for some years, 
a debt in- in the City of Patna, by order of the British Government. The 
enrredina defendant pleaded to the jurisdiction of the City Court, on the 
t'-rritorv that the suit arose out of a transaction which took place 

the before be resided within the British territory. This plea having 

dant jileuda been rejected by the City Judge, the defciidaut preferred an inter- 
auiihistthe iocutory appeal to the Provincial Court of the division, wliich 
Court held, that the defendant was not amcnahle to the juris- 
tlie Sadder diciion, for reasons in substance as follow; |$t, that at the time 
Dowanny when the transaction took }>lace, the parlies were subjects of 
Adawliit another state, and there did not appear any precedent of rogni- 

the'defcn- ***'*‘^'® having been taken of any suit of a similar nature. 2nd, that 

dnnt'splea, ^h® defendant was not resident at Patna by his own free will, but 
and deter- in consequence of a compulsoi y order, and was in all probability 
Mined that PI,I ofl'from tbe means of making an adequate defence. 3d, llmt 
Iri-nable' *be lapse of time, since the cause of action was stated to have 
i,|\i arisen, was sufficient to bar the claim under the rules of limitation 
M>nal ac- laid down in the regulations. 4th, that the defendant probably 
tbm, for took np the money, not for himself personally, l)ut on account of 
bii sdlcUon of fbc Nuwab Vizier, in which case he could not 

of tbe Civil bcprrsonally answerable, in confoiinity with the spiiit of section 18, 
C'liirt at icgulatioii 2, 1803. 3'he Pruvineial Court accordiucly being of 

jPaiua. ojDinion that the defendant was not amenable, directed that no 

fiiilher proceedings should he held in ihc case. 

On an intei Iocutory appeal to the Sudder Dewanny Adawliit 
from the above older, hy the house of Dwaika Das, this Court did 
not concur in it. but held it to be a general principle recognized by 
the established usage of other countries, as well as this, that a 
person is liable to a personal action for debt, wheresoever contracted, 
to the courts of the country in which he may he resident; for, 
otherwise, his creditors must be deprived altogether of their just 
recourse against him. The Court observed, that the rule in 
section ,18, legulation 2, 1803, to wliich the Provincial Court ad- 
veited (“ restricting the Zillah Courts fiom taking cognizance of 
civil suits oiigiiiaiing iii acts of the Vizi.;r's government, or of his 
oflioers; or in engagements contracted by individuals with the 
officers of the Vizier’s government in their official capacity,”) was 
. '• not at variance with the order passed by the City Judge: as the 
question whether the sum was due, or not. from the defendant 
peisonally, formed part of the merits of the case; and any plea of 
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the nature referred to in the above rule, if set up by the dc-ir ndant, tsio. 

as well as any plea relative to lapse of time, or other ground of - 

defence, was a point for the consideration of the Court^ on trial of 
the cause. The Court further observed, that, if tlieHransaction 
originated at Lucknow, the defemiant would have an opportunity chiind, v. 
in his defence to bi in«: forward any local usage applicable to similar 
contracts. Bur. the Court were clearly of opinion, that the defeu- "^hoola. 
dant was amenable to the jurisdiction of the Civil Court of Patn^ 
end accordinglv (present .1. H. Harinsrton and J. Stuart) directed 
that the trial of the cause should be proceeded in, providing at the 
same time for the trial of ii by the Provincial Court, by whom, 
under the recent provisions of regulation 13, 1808, (the cause of 
action exceeding live thousand rupees,) it was properly cognizable 
in the first instance. 


HURRYHUft CHOWDRY, and GHUNSIIAM CHOWDRY, 1810. 

Appellants, ■■ 

versus Aug. 21st. 

RUNGOO BEEBEE, Respondent. 

THIS was an action brnusht by Rnngoo Beebee in the Zillah In a suit by 
Court of Hooaly, on tlie 17ih of November 1803, against Hurree- die widinv 
hnr Clnnvdry and Glninsham Chowdry, as heirs of Sham Chowdry, 
for possession of mon/as Ishurba, &c. of which the annual produce 
was stated at SOI rupees. of the m- 

It was set forth in the plaint, that the villages in question were*”"'' 
purchased as a lalook l>y the plauitiff’s husband, Mudaree Lai, and 1’^ J'®*’, 
held by him till his death, in the Bengal year 1165, (1759, A. H ) under" « 
that the plaintilf succeeded to them, and held them Ii years as unexecuted 
proprietor, viz. till 1176, il770, A. H.) in which year Sha'ii Chow- decree in 
dry, alleging that there was no heir to the talook, obtained a 
jiurwana from the. Nawab Mozuftir Jung. Naib Nazim of Bengal, {he'^aicnt- 
under which he dispossessed the plaintiff; that the plain lift' suedta Dewnny 
him in the Calcutta Dewanny Adawlut, where she obtained a , 

decree, from Mr. Petrie, then judge of that Court, under date 
2.^th of August 178.-3; by which decree she obtained possession; that, pr*,,,, 
but was again ousted by Sham Chowdry. claim 

The defendants, in their answer, set forth, that, in the time of ^hicli siie 
the Niiwab Mozuflir Jung, it was customary on the death of 
zemindar, or laluokdar, without is.sue, for a person to be appointed the Khih,i 
by the ruling power to succeed him; that the plaintiff’s liushaiidin I77:i, 
having died wiilmut issue, the Naib Nazim, for the security of the 
jiiiblic revenue, conferred the oflice of talookdar {hhidmuti 
r/aree) of the talook in question on their predecessor Sham Roy, fits, 
and gave him a talookdaree sunttud; that the plaintiff had sued thegrouDcl, 
for possession of her husband’s talook before the Khalsa in Cal- ">crcfore, 
ciitta, then superintended by the President in Council; by decision of 

decision her suit was dismissed, on the 7th of September 1773; the 
that the hite Sham Chowdry and themselves had held possession was a final’ 
evn- since; and that the claim was not open to the cognizance' 
any otlier Court. . * 
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1810 . The Zillah Jiid^e, without going into the merits of the ease, 
———— thought himself bound to maintain the decree of Mr. Petrie, 
precluding .passed in 1785; wiiich appeared to have been founded on the 
tbe qiies- principle that to exclude the widow from the succession to her 
bdnir Haiilin ^“sbaud's estate was not just nor conformable to the Hindoo law. 
aaitHtrd. Judgment was accordingly given in the Zillah Court on the 5th of 
tiie jiidg- November 1805, for carrying/f^at decree into execution. 

"ras Provincial Court of flie division of Calcutta, on appeal 

wnnc»l"~ to them, affirmed the decree of the Zillah Judge, on the 5th of 
illegHi by November 1807. 

tlieSiidder On a further appeal to the Sudder Dewanny Adawlut, on the 
Urwanny pj,jj heirs of Sham Chowdry, this Court reversed the above 
aiidtiir* decrees, for the following reasons: the Court observed, that, on 
clHim dia* the ist of March 1770, a sunnud was issued in favour of Sham 
Chowdry, predecessor of the appellants, under the seal of the Naib 
Nazim, Nawab Moznffir Jung, reciting, that Mudaree Lai (the 
respondent’s husband) talook<tar of mouzas Ishurda, Ac. having 
died without is«ue, there was no talookdar; that the r^ots were 
absconding; and there was a balance of revenue ; that, therefore, 
the office of talookdar of the mouzas in question was conferred on 
Shamram Chowdry, from the beginning of the Bengal year then 
current, (1170,) on condition of good behiuiour, punctual pay¬ 
ment of the revenues of the talook, and giving to the widow of 
Mudaiee Lai a nankar, or allowance in land, for her muintcnaiice. 
The respondent, it appeared, had in the year 177J, sued biiam 
Chowdry before the the Court in which claims of succes¬ 

sion to zemindaiit's and talookdaries were cognizable under the 
regulations in foice at the time, alleging, that he had taken illeg.il 
possession of her deceased husband's talook; and, on the 7tb of 
September 177d, three Members of Council, sitting as Judges in 
the Khalsa, passed a decision, dismissing the claim; and issued a 
sunnud, setting forth, that the widow of Mudaree Lai having sued 
for possession of the talook held by her husband, and Sham 
Chowdrv having produced a sunnud from the Naib Nazim, vesting 
in him the office uf talookdar, the light of the latter, under such 
i^unnud, was maintained ; at the same time directing, tliat two 
gardens, the nankar of the widow, should be held by her, O'* iiefore, 
for her subs'stcnce. On the 22d of February 1790, the Judge of 
Zillah Nuddea (before whom the respondent had filed a suit for 
possession of the talook, in conformity with the 22nd article of the 
judicial regulations then in force, made a reference to the Sudder 
Dewanny Adawlut, respecting the sunnud of the Khnha being 
.conclusive, or uthenrisc, and being informed, in answer, that the 
sunnud in question with the judgment upon which it was fnnnded, 
appeared sufficient to preclude ail further investigation, he dis¬ 
missed the suit. In passing judgment in the present case, the 
Court ^Sudder Dewanny Adawlut observed, that, according to 
the 2iid article of the regulations enacted on the 1st of August 
2772, the determinaiion on tlie right of succession to landed 
estates, having been vested solely in the President and Council, 
the decision of the Khalsa, and corresponding sunnud granted by 
the Members of Government, was a final judgment on the right to 
the talook in question; which consequently was not liable to sub- 
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sequent liiieation in any otiier Court; that, therefore, the decree 18I0> 
passed by Mr. Petrie, Jud^e of the Galcuiia Dewaniiy Adawlut, on ——— 
the25ih of .August 1785, uphoUlinvthe plaititiiF seluim in opposition 
to the decision and sunnud of the iCAafsa, was invalid; (which the 
Court presumed to have been the reason of the decree never having BiiMin 
been enforced); and that the present decrees of the Ziliah and Pro* t^howdry, 
vincial Courts, founded upon the jod|nient of Mr. Petrie, were irre- 
guhir. The decrees abovementioned were therefore reversed by tbj| 

Siidder Dewanny Adawiut (present J. H. Harington and J. Fom* 
belle) and the claim preferred by the resf>ondent finally di^tnissed. 

It appeared, on inquiry from the pleaders of the parties, that the 
twogardens mentioned in the sannud of the Khalsa, had been unin> 
tetriiptt'dly in the respondent’s possession. And during the in¬ 
vestigation 01 this case before the Sudder Dewanny Adawiut, one 
of the appellants came forward and stated, that the appellants were 
willing to make an additional allowance to the respondent of 4 
inpees per mensem^ fur lif^;. as well as to pay the costs of suit. 

This w.is accordingly provided for in the decree, (a) 


GUNGA DAS and MUNGUL DA5;, CAefosof KisiiwARAif, IfilO. 

deceased, Appellants, - .— 

versui Nov. 26 th. 

TILUK DAS, Respondent. 

THIS action was commenced by the late Kishnaram, in the m a miit 
Ziliah Com t of Tirliout, on the ‘24tli of August 180 1 , (l.^t Bhadoon f‘'r .• me- 
of the Fuslee year 1208,) against Til uk Das, to recover the office 
mehuntf of a religious establishment at mouza Raniputtcc, in per- 
guiiiiah Hatee, Itigetlier with the lands attached to it; the value of iilniniitf 
which, reckoned at ten years produce, was laid at rupees 16,447. the 

It was set forth in "the plaint, that Dyal Das, mehunt of * 

establishment, who died in the jFusfce year 1191, and of whom i,y die 

tiie plaiiitifi'was c/te^a, or pupil, selected the plaintiff for his sue-incnmlHuit, 

cessor, shortly before his death, making him liis deputy qaint »70o-“"d *‘tt«*r* 

^aw, and mokktar, or manager of the revenues of the establish-“'“l" I*’*' 

meiit; and enjoined his otiicr chelas to nominate him mehunt ufterj„.HtHiiei|, 

his own decease ; that he accordingly succeeded, though the per-the case 

formance of the bundhara or funeral obsecjuies, at which it 

wsual to nominate the successor, was, from want of funds, 

till 1206; but that in 1201, though the regular ceremony was 

delayed, the neigliboiirinsT mehunts invested him with a turban. Hut the 

denoting him to be mcAurtC that in 1203, Churun Das, oooroo 

° •'ll! posses ■ 

(a) Tlie Court were fully sen&HiIe of the injury sustained by tbtt^rcspondent, 

(who was undoubted heir to her Itusliand's estate tindi'r the Hinilort law) from |y'Uowe(l 
the arbitrary grant of the Nnib Nazim. But as tliis pram liad bi*»>n recopnized '‘‘"vS* “ot 
and confirmed by competent authority, they were prcrloded from trying the ^ 

merits of the claim by the express terms of section 16 , regniation pro-.r**P''*~ 

hihlling the Civil Courts from entertaining any cause, which from the prodiic- *"{ • 
tioii of a former decree on the records of the Court, shall appear to liave been®* ’'’j"** 
heard and deteriiiiiied by any former Judge; ur any suiicrialeiideat of a Court*'”’’1 
baring cuBtpetent jurisdiction. '* 
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1810. • ■ the f]efenilsint(who bad set up a claim to the mekuntee) executed 

- an instriinieiit, giving up that claim ; that, however, on the death 

Churun Das, the defendant, his cfiela, dispossessed the plaiiitifF. 
mehuHtfM was added by the plaintid’that, in 1208, he celebrated the 
required by obsequies of his gooroo at Mirzapore, and was then regularly 
the iisHjrc installed by the mehunts. 

tiio**Sudder defendant denied the truth of the plaintiff's statement; and 
Drwiiuny forth that Churun Das, his gooroo, was chela to Prein Das, 
Adaulut mchunt of the establishment; that Churun Das, in tlic time of 
direct, that Prem Das.and afterwards in the time of Dyal Das, his successor in 
blv*ot »"^ the mehuntte, was mokhtar of the revenues; that he (Churun Das) 
hunts be succeeded Dyal Das, and was regularly installed by iho mehunts in 
convened the presence of the plaintiff; that in Phagun I'.’Od, in the plaititilf’s 
to elect presence, Churun Das constituted the defendant his successor; 
thede"fn"^ and that he had succeeded accordingly; wherefoie the mehuntee 
dant if * havinsr been held by the defendant and his predecessor since the 
entitled, or/’as'fce year 1 Iftl, (when Dyal Das died), a period of seventeen 
anyotber years before the present claim was instituted, the cognizance of it 
udiom the barred by the lapse of time. 

title mny piinci[)rtl document adiliiced by the plainliffwas an ihrar- 

be rested, nameh, or engageiiieiit in writing, purporting to be by ('hiirnn Das, 
gooroo of tlie defendant, under date the 5th of Kartik 1203, 
reciting, that he was manager [^gomashla) of the endowed villages 
in the lire time of Dvai Das, his gooroo, that he. had not wherewith 
to perform the bundhura, wherefore be had desired Kishnaram to 
assein'de the mehunts for performing the bundhura, and had 
autlio' i/ed him to take possession of the lands and effects; that 
he, (Minnin Das, or his chelos, had no claim thereto. The plain- 
tiO'also nddured a //le/iimfer, from Madhoo Sing, iaj,iof 

'J'irhoot, coniiriuiiig him as mehunt, after the death ofCiiiiruti 
Das. From these and other documents in the case, and from 
evidence of witnesses for the plaintiff, to his having been installed 
by some me/iif»f.v, in Amirh 1‘208, at a bundhura held at Miizapore, 
the Zillah Judge, who considered the plea of lapse of time (o be 
of no effect, as the ikrurnamch of Churun Das was dated within 
12 years, eonclnded that the plaintiff was the proper successor, 
and that he was entitled to recover. Judgment was accordingly 
passed in his favour, in the Zillah Court, with costs against the 
defendant. 

The Provineial Court of Patna, on appeal to them from the 
above decree, did not concur in it. Tlie instrument purporting 
to have been exernted by Churun Da.<i, which the defendant 
denied to he genuine, did not appear to the Provincial Court to 
be proved : and for this, and other reasons stated in their pro¬ 
ceedings, the Coiiit did not consider the claim established, and 
reversed the Zillah decree. 

The Court of -Smlder Dewaimy Adawlnt (present J. 11. Ha- 
rimiton) on a further appeal, eoiiHrmed this reversal, and passed 
the following judgment on the case: “The assertion of Kish- 
Tianim in liisoriuinal plaint, that he was nominated by his peer, 
Mchunt Dyal Das, to be his qaim moorjam, is not established. 
On the contrary, it appears lliat Churun Das, the eldest chela 
of Dyal Das, took possession of the mehuntee at mouza Ram- 
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puttee, and of the lands attached to it, on the death of Dyal Das, • 1810. 

in Poos of the Fuslee year 1191; and held the s.ime till his - 

d.cease in Phagun 1203, above 12 years, without any claim 
beiuff preferred in the Zill ih Court, by Kishnaram, though present 
on the spot; or any assembly being convened by him, accordins; toxUuk Dvt. 
usage, to perforin the bundharn, or obsequies of the deceased 
mehunt ; and to examine and determine his right of suc¬ 
cession. The hundliara held by certain mehuntSf and other? 
assembled hy Kislinarnm, at Mirzapore, in the month of Asark 
1208, 17 years after the death of Dyal Das, and above 5 years 
atter the snci-ession of 'J'lluk Das, tlie c/icla of Cliurnn Dus, not 
having been held at the nsthul. or establishment of Kamputtee, 
and in the presence ofTibik Das; and it not appearing, from the 
documents exhibited by Kishnaram, or from the evnlence of his 
witnesses, that any investigation of the reciprocal claims of Tiluk 
Das and Kishnaram, to the me/iun/ct*. then took place, nothing 
transacted at tirat bnndhara can be deemed sufficient to e.stiiblish 
the title of Kishnaram, or to render his claim cognizable, after the 
lo/isc of sf-veral years beyond the period fixed by the reL''nlations 
for the judicial cognizance of claims. With respect to the iflrar- 
iinmoh, under date the /ith Kartic 1203, exhibited by Kishnaram, 
and alleged to have licen executed by Churun Das, it is not proved 
by the cvirlencc of the two witnesses whose names are affixed to it; 
one of whom is st ited to be dead, the other to have absconded ; 
and the «>vidcMce of Dewa D 'S, Pholand Das, and Anundi Jha, 
llirto witnesses who deposed to the execution of this deed, 
in their presence, and in that of other persons, is not credible; 
had It been so executed, it would certainly have been alte.sted by 
other persons, besides the two whose names it bears ; and in par¬ 
ticular, the attestation of Tiliik Das, the cheht of Churun Das, who 
is stated to have bei-n present, would have been reipiired to pre¬ 
vent fiitiiro disputes. 'J’lie contents of the ikrarnameh are also incre- 
1 

liible, Churun Das was not only of the villages attached 

to the establishment, in the life-time of Dyal Das, as noticed in 
the tki arnnmefi, but was the elder cliefa of Dyal Das, and as such 
culiiled to succeed him as y/ichunt, if no other person had been 
nominated by Dyal Das. and no other nomination is alleged in the 
ihrarnnmch. The inability tlicrcin stated, to convene an assembly 
for the purpose of performing a hundhrira^ \ii true with respect to 
Churun Das, who had possession of the lands, must have been 
equally true with regard to Kishnaram, who had no lands or 
other funds in his possession. It is not probable, therefore, that 
Churun Das. after holding the mehuntee without molestation fur 
nearly 12 yeats, and being apparently the rightful possessor of it, 
should have agreed to roliiiqiiish his title, and that of his c/m/ns, 
on the ground stated in the ikrnrnnmeh. I.astly, no weight xvhat- 
ever can be given to the letter of Rajah Madhoo Sing, confirming 
the claimant as mehtint. ; for similar ieiters appear to have been 
written indiscriminately in acknowledgment of the rights of 
Churun Das, Tiluk Das, and Kishnaram respectively. For these 
reasons the ('ouit, not considering the claim of the late Kishnaram, 
or of his chelas, the appellants, to the office of mehunt of the esta¬ 
blishment in question, to be established, affirm the decree passed 
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by tlie Prov?ni’ial Court; with costs payable by the appellants, if 

- sufticieiit property be found in their possession. But'as it appears 

tliat at the decease of Dyal Das in 1191, and at the demise of 
liiilUas,v. 1*^93,. no bundhara assembly was convened to 

Tiluk Das. determine and appoint the successor, wiiich by the iisaiC of the 
sect ought to ha\e been the esse, the Court direct that Tiluk Das, 
the present possessor, assemble a bundhara for that purpose; and 
that ill the event of his not assemliling it within 6 months, the 
Zillah Judge attach the property, and cause a bundhara to be as¬ 
sembled, and place the person then elected, in possession of the 
office of mehunt', reporting the same for the information jtud 
approval of the Court. 


1819. 


Nov. 17 tb. 


Mr. JOHN BUCKLEY, Appellant, 
RAMSOONDER GllOSE, Respondent. 


The decree THIS was an action brought by Mr. John Buckley in the City 
ofaCity Couit of Dacca, on the 10th of July 1794, against llainsoondey 
Court (for Gliose, to recover the sum of v’,948 rupees, 9 anas, 11 pies, as a 
of ac"'* balance of account due to the plaintiff. The defendant had been 
counts) employed by the pliiiutiff, as his mokhtarkar, or manager, in corn- 
founded on nierciai concerns, from the month of May 1792, to April 1794; 
""arbUra which time the defendant was dismissed from his employment, 
tlou^ was* (as stated by ihe plaintiff) that he had embezzled 

appealed on money and effects; and the sum now sued fur was stated to be the 
thcallega- amount due from the defendant at the time his employment was 
discontinued, consisting of 2,372 rupees, 1 ana, 10 pies, principal; 
anli^pari?"- rupees, 8 anas, 1 pie, interest. 

lilyiiguiiibt 'ihe defendant, in his answer, set forth, that he was ignorant 
thearbi- wiiether any sum was due from him or not, to the plaintiff, who 
tIIc Pro- seized all his accounts on dismissing him from his employ ; 

vii'icial 1^’® balance, if any, would appear, on inspecting such accounts 

Court not as were genuine, or had the defendant’s signature, 
cuusidering It having been airreed to refer the accounts to an arbitrator, it 
*i”ovcl[|*"^° appeared from his award (not given in until the 13th of November 
dCii iss’od 1there were due to the plaintiff at the date of the action, 
the ajipeHl, 1,389 rupees, 12 anas, principal; and 320 rupees, 8 anas, interest; 
uiidcrscc- that the interest to the date of the award, including the above, 
re ulaUon to 1,414 rupees, 13 anas. The City Judge, in confor- 

5, 1793, with the above award, save judgment for the plaintiff, for the 

without principal sum specified in the award, and an equal sum as interest 
adjudging; ^jt not being competent to him under section 6, regulation 15, 
tlw 1793, to adjudge for interest in arrear, a greater sum than the 
the appeal principal), together with the costs of suit. 

w'aadepctt* On an appeal preferred by the defendant from the above decree 
^*^1 « 1 Provincial Court of Dacca, on the plea that corruption and 

dor Dewrn- pt» tiality had governed the award of the arbitrator, that Court not 
ny Adawlut considering the evidence brought by the appellant to establish 
on an ap- corruption or partiality, affirmed the ziila decree, and dismissed 
^ the appeal, with costs, on the 7th of February 1806. 
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By the .3d lectioti of regulation 13, 1806, it is provided, that in 

all cases in which the Provincial Courts may afErfif, in appeal, the . .— 

decree of a Ziiiah or City Court, they are to adjddgc interest at pbtHin each 
12 per centy on all sums recoverable under the decree so affirmed,'”*®"®^* 
from the date on which it may have been passed. On the ground opinion 
that this interest had not been adjudged to the plaintiflF, by the that it 
Provincial Court, in the present instance, hr moxrd for a special should 
appeal to the Sudder Dewanny Adawlnt (ihe value at issue g,yifj**j** 
being of an amount regularly a))pealable); and the (’onrt admitted under^the 
the appeal, after calling on the Prnyinr iai Court of Dacca to state general 
their reasons for not having adjudged interest. I he return made 'P®* 
to this case recited, that in conformity with section 38, of 
tion 5, 1793, which directs that “appeals preferred against the regulation 
decision of a Zillah or City Court founded on an award of arbi- is, i796, 
tration, are to be dismissed with costs, unless it shall be proved 
that the arbitrator has been guilty of corrii|'iion or partiality;” the 
Court, not considering either proved, had dismissed the appeal, payment 
without going into the merits; and, therefore, had not thought of it ac- 
themselves at liberty to adjudge interest. 'I he Court of Sndder 
Dewanny Adawhst (present J. H. Haringtou and J. Fombellc), 
did not concur in this opinion, but held, that, under the rule con* 
tained in the 3d clause of the regulation above cited, the appellant 
was entitled to have interest on the amount decreed to iiiin by the 
City Court, for the time the appeal was depending; and accord¬ 
ingly it was decreed by the Siiddcr Dewanny Adawlut, that 
interest should be recovered by the appellant on the sum awarded 
to him bv the zillah decree, from the date on which that decree 
was passed, until the amount was paid to him under the decree 
of the Provincial Court. The costs of the Sudder Dewanny 
Adawlut were made payable by the respondent. 


VOL* 1. 
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1811.' UMRUT RAM CHOWDRY, MOTEE RAM CHOWDRY, 
7 - 77 - RALKISHEN CHOWDRY and MUSSUMMAUT AMANOO 
Fib.aztli. Baer (Heirs of Bhuwanvi, Das), Paupers, Appellants, 

V€T$tlS 

KESUI5EE BAEE, otlierwise called UNCHAEE BAEE, and 
BHUGWAN cnOAVDRY (Heirs of Luciimum Ciiowdhy)» 
Paupers, Respondents. 

Inn suit in THIS was a suit brought by the late Luchmun Chowdry, in 
tlicZiiiab J\j,rmd pauperis, in the Zillah Court of Cuttack, on the 4t.h of Sep- 

Umlee \t'Ax 1213, against 
poi-sciisiun the htirs of Biiuwaiini Das, to recover the estate of Munjoo 
of an rs- Chowdry, estimated (.iccording to the plaint) in money and effects 
X 3,200,000 rupees. 

ri''huVin- plaintiff claimed asadopted son of .Munjoo Chowdry, setting 

hehi:iiii-c forth in his plaint, that, on the death of Munjoo Chowdry, he was 
from a a minor, but succeeded to the property; which was taken charge 
of by Nuffoona Baee, widow of the deceased ; that Bhiiwani 
19 veilrT been before a pomashta to Munjoo Chowdry, was 

b 4 >(or«-,} it guDiashfa on iiispart; and died while ^omasA/a, in the beginning 
appoarin:' of 1209; that after his death. Suroopa Baee, Ids widow, and 
stor of ^^**”** adopted SOU, obtained wrongful possession of the 

MHMK-tVn” propelty, which was now in possession of the defendants; and 
which the plaintiff sued to recover. 

thoii!.''! 'I'lie defendants denied the rittht of the plaintiff; ailirniinsr, that 
r*'*l ti!'l Chowdry never adopted the plaintiff; that Bhiiwanni Das, 

li'rir IiJid whom they were heirs, was his adopted son; that with the 
n exception of certain property assiifiied to Niigoona Baee, in 
public pursuance of a public order of the Raja, the defendants and their 
ibe*"! it*^”*** piedecessor had been in possession 18 years; and that, under sec- 
Govt riit tions 5 and 6 , of regulation 14, 1805, the claim preferred by the 
ment, con- plaintiff was not cognizable. 

stiiniiiitr 'I'he ouler ailverted to by tbc defendants, and on which they 
*>m" was denominated “ Uygyanputr,” a public docu- 

ii'eVftntf bearing the seal of the Raja of Behar, and reciting that, after 

piul tliiit ’ the death of Munjoo Chowdry, there had been a domestic quarrel 
possesMon between his widow Nugoona Baee and Bbuwanni Das, that the 
l*ehl*ar'* summoned the parlies and settled the disputes; that he 

rnniinoiv Constituted Rhuwaiini Das proprietor of the e.state; that' 

fnr 14 wars acquittances had been executed by Nugoona Baee; and that 
prior to ibe Bhiiwanni had been sent with Raja Ram, Soohahdar of Cuttack, 
tm™**nbe possession. This was dated in the Umlee year 

nritisli In- 1197, and tliere was another document nearly of the same date, 
thnrity into containing a release of ail claims on the part of Nugoona Baee, 
the diHirict; signed also by Luchmun Chowdry, in consideration of receiving 
the 50,000 rupees, and two houses. 

Sutblrr ^ Zillali Judge passed a decree in favour of the plaintiff; 

Dfwapay reciting in substance as follows: It appears from the evidence, 
Adawlut that the property claimed was the estate of Mnujoio Chowdry; 
not to be and it is proved that the plaintiff w^ his adopted son, and legal 
«nder*"he 1'®'*’- '^l’® alleged adoption of Bhiiwanni Das is not proved. It 

. 5 th and appe.ars that he was gomashta only to the plaintiff. After tiie 
6 tiiscction» death of .Munjoo Chowdry, the plaintiff succeeded to the estate. 
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Bhuwanni Das executed two ikramamehs (filed by the p'aintifr, 

purporting to be with the sanction of the Raja, and bearing his __ 

seal), acknowledging his stewardship. In the second, dated inorreimiH- 
1205, he engaged to render an account of his stewardship at thetinn 14 , 
end of three years; which brings the cause of action to the end of ‘*^^5'which 
1209 . From vouchers produced, the estate of Munjoo Chowdry, 
entrusted to bhuwanni Das, appears to have amounted to inurtmii^ 
2,651,507 rupees. From the death of Munjoo Chowdry to 1210, with acts 
repeated orders, exhibited by the plaintiff, appear to have been 0 / die na- 
issued by the Raja in favour of the plaintiff. 'J'he exlubit No. 42, j 

an “ purporting to be by the Raja, pioves the title or with ’ 

of the plaintiff to the estate. The release by Niigoona IJaee is suits in 
not sufficient to invalidate the plaintiff’s title, because orders from "diirh the 
tlie late Government granted subsequently to its date, declare the 
hereditary right of the plaintiff, and direct possession of the estate hnve »risi^ 
to be given; and must be presumed to liave set it aside. A nwzr more ihim 
of six lacs of rupees, which appears to have been paid by Bliuwamii 
Das to the Raja, was in fact pari of the estate, and appears to have 
been paid for the usurpation of the properly. The plaintiff wasof the dis> 
deal ly the adopted sou and lightfnl heir of .Vlunjou Chowdry; and triet. 
bhuwanni Das, of whom the defendants are heirs, wa.s merely 
gomushta. It is therefore decreed, that the plaintifi' recover 
fiuni the defendants the sum specified above, viz. 2,651,507 rupees, 
with costs proportionate to the part of their claims established. 

The Provincial Court of Calcutta, on appeal by the defendants, 
aflirmed the above decision; reciting in their decree that it ap¬ 
peared to be right; that the title oi'Luchmun Chowdry as adopted 
son, and the stewardship of Bhuwanni Das, were proved ; that llic 
orders of the Raja of Behar, in favour of Bhuwaiiui Das, did nut 
appear to have been issued on any just principle; and tint tlie 
subsequent orders, issued in favour of the legal heirs, were just anil 
proper. 

On appeal by the defendvints against the above deei^iun to the 
Sudder Dewanny Adawlut, this Court reversed them, on the 
ground that the Zillah and Provincial Courts were not competent, 
under the regulations, to take cognizance of the question. Those 
Courts appear to have considered the case coirniz^ltU; un tlie 
stieiigth of certain documents filed by the plaintiff in the ZilhiU 
Court, viz, two ikrarnamehs, purporting to have been executed by 
Bhuw.anni Das under the authority of the Raja, tending to prove 
that he was by a|ipointinent of the Raja till 1209; and 

*‘Ugggiinpntrs," or public ordeis, purporting to have been issued 
by the Raja in favour of the legal heir subseqiieiiily to those in 
fuviiiir of bhuwanni Das. 

But the Court of Sudder Dewanny Adawlut were of opinion, 
that there was strong ground to preoume the fahricatioii of these 
ducunients; and it el«‘arly appeared that the orders contained in 
tliciu had never been cuiiit'd into execution. 

Tlie followiiii: were ihe facts of the case as they appeared to the 
Court of Sudder Dewanny Adawlut: l.iichmun »'howdry, an emi¬ 
nent merchant of Cuttack, died tlu're in the Umhe year 1194, 
seventeen years before the introduction of the Company’s authority 
iuto the Province. His widow, Nugoona Chowdurayuii, mad* 
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1811. current tbe name of Luchmun Chowdry, a minor, the adopted son 
■ ' and heir of tbe deceased, in tbe commercial books and transactions 

ciiowdi^*'” the deceased, together with the name of Luchmun Chowdry, 
and otlun according to custom, and held possession of the estate, in behalf 
V. Kesuree of the minor; leaving the management of the commercial concerns 
Uara, and to Bhuwaniii Das, formerly Mokhtarkar, or principal ad^t' of 
otLen. Munjoo Chowdry. Afterwards disputes arising between Nogoona 
Baee and Bhuwanni Das, she dismissed him from the situation 
of Mokhtarkar, appointing, in his stead, Huree Das, through 
whom she caused his accounts to be audited, and made a ^demand 
on him for some thousand rupees, which appeared deficient. 
According to the depositions of some of the witnesses of Luchmun 
Chowdry, she received certain golden ornaments, belonging to 
Bhuwanni Dns ami Ids wife, in pledge for the payment. Bhuwanni 
Das, through Hirbuns Rai, Dewan of Cuttack, then at Nagpore, 
made a statement of his case to the Raja of Berar (to whom 
Cuttack was then subject), and caused Nugoona Baee, Luchmun 
Chowdry, and himself, to be summoned to attend the Raja. 
These persons, with Raja Ram Pundit, Soohahdnr of Cuttack, 
went to Nagpore accordingly in the year 1198. The Raja desired 
to settle the differences between Nugoona Baee and llhuwanni 
Das; and to make him, jointly with her, Mokhtaroi the commercial 
transactions and estate; but to this Nugoona Baee would not 
consent; and according to the evidence of the Dewan Ilirbuns 
Rai, through whom tiie communications of the Raja with Nugoona 
Baee were carried on, made remonstrances in improper lan¬ 
guage, which incurred the Raja’s displeasure. The Raja, on the 
ground of the disobedience of Nugoona Baee, and of her unfitness 
for certain offices of Covernment, held by the late Munjoo 
Chowdry, allotted to her, from the estate, the sum of 50,000 
rupees, together with two houses; and in consideration of a nuzr 
of six lacs of rupees, paid by Bhuwanni Das, issued a sunnudf 
declaring him successor to the estate of Munjoo Chowdry, together 
with a pnrwana to the Sooba/idar of Cuttack, to give him pos¬ 
session. The Soobahdar accordingly, assembling the principal 
persons of the place, ga\e him formal possession of the estate, 
with the exception of the part allotted to Nugoona Baee, and the 
minor son; and a further sum of 25,000 rupees, which Bhuwanni 
Das allowed them. From that time, till the death in 1209, of 
Bhuwanni Das, a period of nearly 12 years, he is proved to have 
been in sole possession of the estate. When he died, about two 
years before the establishment of the Company’s authority in the 
province, a sunnud was granted by tlie Raja, in consideration of a 
nuzr of one lac of rupees, declaring Umrut Ram, adopted'son of 
the deceased, his successor and proprietor of the estate; and in 
consideration of his minority, constituting Motee Ram, his cousin, 

• manager on his part, issuing at the same time apurwana to the 
Soobahdar to give him possessiou,' which was done accordingly. 
Thus the proprietary possession of Bhuwanni Das ^d of Umrut 
Ram his successor, in virtue of the public orders bf^the Raja of 
Berar, is ascertained for a period of 14 years before the Company's 
acquisition of Cuttack, and three years after that event, previous 
to the institution of the present suit. But under the 5th and 6fh 
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sections of regulation 14, 1805, suits, in which the canse of action I 8 li. 

may have risen 12 years antecedent to the establishment of the - 

British authority, as well as cases which within that period, may 
have been determined by orders of the former Government, and of others 
whi^|i ^cording to the usage of that Government, cognizance «i. Kesurce 
rould;.not have been taken by the persons exercising judicial Bace, and 
authority under it, are not open to the cognizance of the British otbers. 
Courts. The suit in question therefore was evidently not cogniza¬ 
ble; and the Court of Sudder Dewanny Adawlut (present J. H. 

Harington and J. Fombelle) decreed, that' the judgment of the 
Zillah and Proviucial Courts be reversed, and the claim dismissed 
with costs. 


MIRZA HUSUN ALI, Appellant, ,gl,. 

versus - 

MIRZA SilUREEF, and others, (Heirs of Mikza March 5th* 

Moouommud Hosf.in), Respondents. 


THIS was a suit brought by the heirs of Mirza Moohummud CJaim to 
Hosein, in the Zillah Court of Tipperah, on the 14th of April 
1803, against Mirza Hu.stin Ali, for the sum of 14,900 rupees, as f„vou*r* 
due under a decree passed against Mirza Hii.snn Ali, by Mr. Lodge, of the an- 
a Member of the Dacca Provincial (Jouneil, on the 11th of April rcstorof 
1779. Au authenticated copy of this decree, produced in Court, 
recited, that Mirza Moohummud Hosein had sued Mirza Husun .24 
Ali, zemindar of pergunnah Biildakhal, for sums due to him on before, 
bonds, for money lent, amounting to in.600 rupees, and bearing itisRllowcd 
interest at 12 per cent : that the defendant admitted the e.xecutioiiP™' 
of the bonds, but pleaded payments, of which be would produce 
proof, amouiitin<r to 21,508 rupees,partly in cash, and partly by afrom the 
transfer of the rents of a talook, let in farm to the plaiutifF by lapse of 
the defendant; and tliat the sum demanded was decreed to 
pluintilf, amounting with interest, to 14,900 rupees, snhjcct to a 
provision, that the amount of any receipts the defendant might th:it it bad 
produce, should be deducted from the amount adjudsed. I'een satis- 

In opposition to the claim under this decree, the defendant in 
the present suit adduced receipts for the sum of 8,992 rupees. fj„„ fee 
stated to have been lately discovered atncmg some old papers, hut levied, and 
affirmed by the plaintifTs to be fabricated[. These receipts, four in « fourth 
number, bore date, within a few days of each .(>• her, after rJI*^lar*** 
institution of the original suit before the Dacca Council, and cSs made 
during the time it was depending. The defendant in that suij^, payable as 
had been called upon for evidence to his payments; but did itot •" 
produce these receipts, which bore the appearance of having been^‘°^' 
recently written; and the Zillah Judge concluded them to. 
forgeries. He accordingly passed a decree, adjudging the plain-' 
tiffs the amount demanded; with costs againsjt the defendant. 

The Provincial Court of Dacca, on an appeal from the above 
decision, affirmed it, with the exception of 172 rupees; which 
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1811. gome witnesses for the defendant, not examined in the Zillah Courts 
, deposed to have been paid. 

sun Ali**».* ^ furtlier appeal was preferred to the Sudder Dewanny Adawlut 

Mirsa * * defendant, representin'^ that on the first application from 

Shureef, the plaiiitifi's to have the decree enforced, a reference had been 
and others, made to the Sudder Dewanny Adawlnt, for instructions whether, 
after the lapse of time, any notice could he taken of it, to which 
a reply was returned that an investigation might be made as to the 
cause of the delay in enforcing it, and whether there were any 
valid objections to its Being enforced; that the Zillah Judge, 
without considering the question whether after the lapse of time, 
the decree ought to be enforced or not, on the ground that the 
defendant's vouchers were false, passed judgment for enforcing 
the decree, as did also tlie Provincial Court; that there ha'l been 
no investigation respecting the farm held from the defendant by 
the late Muuhumraud llosein, or the balances of rent due on ac¬ 
count of it. that the dt'cree had been satisfied by adjustment or 
otherwise, which was the reason of its having remained unenforced ; 
and that at all events the limitation of years must now bar its 
enforcement 

On consideration of these pleas, the Court of Sudder Dewanny 
Adawlut called upon the appellant for any papers in his possession 
relative to the farm of part of his zemindary by Moohiimmud 
llosein, and for any evidence he migl'.t have to prove that balances 
of rent were due to liiin from M<>oiiu!iimiid llosein. Kvidence on 
this point was taken accordingly; from which it appeared pro¬ 
bable, tliut there did remain unsettled balances due to the appellant 
on account of the farm; but whether tlie balances were more, or 


less, than the amount of the decree against the appellant, was not 
ascertained ; and after the time that had cl.ipsed, it did notappear 
practicable to ascertain it. Considering however the recital in the 
decree of .Mr. Lodge that the defendant had stated a set-ofiT of 
21,.'■>08 rupees, on account of cash, and balances of rent for the 
f.irin ; that this decree, without investigation of the alleged set-oH’, 
adjudged to the plaintifT the sum sued for, with a provision that 
the defendant should be allowed a deduction of the amount of any 
established receipts; that Moohninmud iiosein who obtained the 
decree, and who lived 20 years after it was passed, never applied 
to have it enforced; and that no siiilicieiit reason bad been 


assigned why application for its enforcement had not been made, 
there appeared to the Court to be strong ground of presumption, 
that Moohuinmiid llosein must have been indebted to the appel¬ 
lant for rent in a sum equal to the amount of the deciee in his 
fitvonr. The Court therefore fpresent J. IT. llarington and J. 
Fumbelle) on these considerations, and the great lapse of time, 
concluded that the imperfect decree of 1779 must have been satis¬ 
fied ; and determined that the amount of it could not be now 
adjudged or recovered in execution of the uriuiual jud'gment. The 
decrees of the Zillah and Provincial Courts were reversed ac¬ 


cordingly; with costs in each of the Courts, payable by the 


respondents. 

The Court, at the same time, confirmed an order of the Provincial 
Court, which din^cted the institution fee, paid on the present suit 
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in the Zillah Court, to be returned to the respondent;, and 
restricted the costs as in summary suits, to one fourth ot the costs 
payaltie on a regular suit, (a) 


RADHMOHUN RAT, RAMSIlUNKER RAI, and others, 

Appellants, 
versus * 

SOORUJNARAIN liANOJEAH, Respondent. 


1811. 


April 29th. 


ON the ?0th of June 1796, oi 9th Assart of the Bengal year PlalntiflSi 
1203, Radiimohun Rai and others, aemindars of " 

Edelpore, sued Sooriijnarain Banojeah, auction purchaser of^eminrare 
pergunnah Qadirabad, in the Zillah Court of Jelalporc, for alluvial of two cs- 
iands called Chur Rungnbhimga, to the extent of 55 doons,ta«csspp«- 
stating them to have been assessed at 805 rupees. rlvpp .^and 

The plaintiffs claimed these lands as annexed to their zemin- 
dary by alluvion, as their ii»ht under former decrees; and ashavinir 
iJle^aliv taken possession of by the defendant. The defenrlantprsdually 
aflirmed that the cl iim was iioimiih ss, for reasons detailed in his*’"*'"®^ 
answer; ami exhiluted decrees passed in his own favour. ^ 1 ,,, 

The local jurisdiction whifdi srave cognizance of tlie case wasriefi'nilaiiis 
traiisferied aftt-r tlu: iusiitution of the suit to Zillah 13 a kergunje ; side, and 
theJudgt: of whicli t’ourt passed the following decree on '■h®,, 
7th of August ISO.). ‘‘On the 28th of December 1773, Mr. 

Holland (iiic of the Proviiicid Council of Dacca) in pursuance of of the 
a survey made by Bcliader Sing (an anmeen who had been deputed plaintiffs, 
to make a local investigation), by which it appeared that Chur 
Iiidher iManic, annexed i)y alluvion to tuppa Azeeinpore (an e.state 
to the eastward of h^dilpore), belonged to the zemindars of .Au> dually an* 
zeempore; and that (Muir Runga hhiinga, annexed by alluvion tonexedby 
pergiinna Edilpore, belonged to the zemindars of E^ilpore; 
judgment aceordingly; and deputed the above named aumeen to „rij„dj;cd ’ 
give each parly possession. On the 7th of April 1784, at them he the 
suit of the zemindars of tuppa Aiizecmporc, against the zemindars ac- 
of Edilpore, the Judge of Hakergunge (Keating), gave a 
judgment founded on the foregoing, adjudging Chur Indher Maiiie 
to the .Auzeaiupure zemindars and reciting that Chur Runga- 
bhiinga, was in possession of the Edilpore zemindars. The de¬ 
fendant brought a suit against the zemindars of Edilpore, alleging 
the Chur'm possession of those persons, to have been formed from 
lands carried away from his zetnindary, and since reannexed to it; 
and obtained a judgment from Mr. Armstrong, the Register of 
Bakergunge, as acting Judge, on the 3d of February 1786. This 
decree \vas set, aside bv the Provincial Court of Dacca, in confor- 


(a) It w.isdep>nuinei1 hy the Court of SmlJor Dewanny Adawliit, on the Dili of 
Aiiifiist I7!>7, that a petition to enforce a decree, preseuteA after an interval of 
several years, docs not subject tlie petitioner to the instHution fee, as on a new 
anil; “ the proress in sueh ease, beinjr not to try the nierits of the cause; but 
to determine on tlie enforrement of the decree after hearing the objection! of 
the party, against whom it is desired to be e^erced.'* 
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1811. mity with an opinion given by the Sudder Dewanny Adawlut. 

-(as well as two subsequent decrees, founded on it as involving a 

^dbmo* question judicially decided) on the ground that Mf. Armstrong 
Rilmshun- had no authority to act as Judge under this decree; however the 
kcr Rai, defendant obtained possession of the CVrur, which had been pre- 
and others, vioiisiy held by the plaintiifs. The defendant states the C/iur in 
V. Sooriij- dispute to have accumulated by alluvion on the original site of 
Banojeah. of Qadiiabad, bis zemiudary, and to have been possessed 

wrongfully by the pluintiH's under the name of Chur Rungabhunga; 
and, to prove it, appealed to certain documents, and named wit* 
nesses. These, however, as the documents do not mention the 
Chur, it is not necessary to examine. As the decree of Mr. Keating 
clearly estublishes that the Chur in dispute, Chur Rungbhunga 
belongs to the plaintiffs, it is decreed that they recover possession; 
and that the costs l)e paid by the defendant." 

On appeal by the defendant to the Provincial Court of Dacca, 
that Court (on the 6th of December 1809), passed a decree, recit¬ 
ing, that the Zillah Judge had given Judgment in the cause, in 
favour of the plaintiffs (without taking any new evidence), on the 
decrees passed by Messrs. Holland and Keating ; that the defen¬ 
dant was not a party to those decrees; and that they were not 
immediately for the lands now in dispute. That from the new 
evidence, and survey of an amaeen taken by order of the Court, it 
appeared that the lands in dispute were alluvial lands, carried 
away from Qadirabud, the zemindary of the defendant, and rcaii- 
nexed by alluvion; that between the estate of the plaintiffs and 
that of the dclendant, the river Moludee, the former boundary, was 
dried up, but that in the place of it there flowed a small nullah, or 
rivulet, from east to west, dividing the estates; that the zemindary 
of the plaintiffs was to the north of this rivulet, and the Chur in 
question to the south of it; wherefore the claim could not be 
admitted ; and the zillah judgment was reversed, whb costs. 

An appeal waspieferred by the plaintiffs to the Sadder De¬ 
wanny Acawlnt, against the above decision, on the plea that it had 
been passed under a wrong conclusion as to the facts of the case, 
and especially as to tlie boundary between the estates. The Court 
of Sudder Dewanny Adawlut (present J. H. Harington and J. 
Foinbelle), passed tin substance) the following jndiment: “ From 
the evidence of two of the respondent’s witnesses, recorded in Mr. 
Armstrong's proceedings, it appears that the Chur in dispute from 
the time of its formation, till the transfer of the zemindary of Qadira- 
bad to the respondent, was in possession of the predecessors of the 
appellants. Five other witnesses on the part of the respondent, 
servants belonging to the zemindary, have deposed to his biding in 
possession of the Chur, and to its having been under water in 
1180, at the time of the local investigation of the former aumeeit 
BehaderSing, as well as to its being a different Chur, from Chur 
Rungabhunga; but their evidence, which is directly contrary to 
that of the witnesses for the appellants, does not appear entitled 
to credit, and the evidence of the witnesses of the appellants, res¬ 
pecting the possessipii of the Chur by the appellants, the circum¬ 
stances of its formation, and its being the same with the Chur 
described in the surrey of Bebader Sing, though since considerably 
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enlarged, is confirmed by the evidence of the two witnesses for the 1811. 

respondent before allnded to; as well as by the former decrees-—— 

mentioning tj|}e possession of the Ch-ur by the appellants, moreover, Radhamo* 
the witnesses for the resoondent state, that Moohuminiid Shiizee,{?"“ 
former zemindar of Qiidirabad, was for tliree years before 
respondent’s purchase of the zemindary in 1187, out of posses* ami others, 
sion of the Char; and the respondent, after his purchase, did note. Sooruj- 
prefer a claim to possession for six years, that is, till 1193; when "“•’'*>1* 
he obtained an irregular judi^ment from tiie Ziliah Register, Mr. ^*‘*'®^***^ 
Armstrong. But it is not prnhahie, that had the former zemindar 
possessed the CAur, or been entitled toit, the responiinit would have 
omitted during six years, to take measures for rccovoringir. That 
the small rivulet, alluded to by the Provincial Court should have 
been the boundary between the two estates, i»both from the size and 
situation of it iinprohable; and does not appear from the map of 
the aunieen, to have been the limit. It appears to the f^onit, that 
the river Moladee flows between iiergiiniia Edilpore. the estate 
of the appellants, and tuppa Qadirabad, the estate of the respon¬ 
dent ; that is, that the estate of the appellants is to the North, and 
that of the respondent to the South ; that the river has for many 
years by encroaching in a semieircnlar form, on the estate of the 
respondent, washed away lands from the estate of respondent, 
and annexed land to the estate of atipellants-, thereby forming the 
t'hur in question; and, on tlie established principle (hat tanda 
thus gained by tiie gradual retireinentof a river, under the general 
rules of alluvion, is the lawful accession of the estate to whieii it is 
so annexed, the i3ourt consider that the appellants arc entitled to 
the Chvr in question. It is accordingly decieed, that the decision 
of the Provincial Couit be set aside ; and that of the Zillah Judge 
allirmed; and that the appellants recover the Chur, with an 
account of the profits during the possession of the respondent 
from the beginning of the Bengal year 1194." 


(a) Tlic ostaMisliod iisave on ivliich the final ilccision in this case was 
xrniindcd, lias licen stated in the case of Rajah Gricschuntl versits Muharajn 
Teschuud, Alay 8tli, 1809; note, pas;c 278. 


rOL.T, 


T T 
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1811. MUSSUaiMAUT BHUWANI MUNEE (Pauper), Appellant, 
■ versus 

April Ifitli. MUSSUMMAUTSOLUKHNA, Widow of SOOKDEENAKAIN 

Rai (Pauper), Respondent. 


Claim to a THI§ was a suit brought by Bhuwani Munee, in the Zillah 
Midnapore, on the 22d of December 1804, or 19th Magh 
respondent Wulnitee year 1212, against the late Soondernarain Rai, for 

alleges the zemitidary right of the pergunnas Durodunvna, S:c. 12 in 

H title number; of which the annual produce was estimated at 115,82.5 

ailoptfun by The subjoined genealogical sketch will tend to elucidate 

s widow the case • 
under hu- 


tluiriiy 
from iier 
hiisb-'iud. 

Tiie appel¬ 
lant rUims 
under n 
written en- 
gHifeiiient 

allesed to - 

bare l.eeii Moorlcedfiiir. 

executed by 
the same 
widow, 
lint the 
adoption 
alleged by 
respondent Gonrehiirn, 


ISHREE PUTNAIK, 


Jinroinoliim. 


Dwarka Das. 


Knonjbebari. 

I 


Raj Kislioor. 
Bhooput Rai. 


Kishen Nidbee. 


Jadoorain, 
thrice mar¬ 
ried. 

--v_ 


Daughter. 

I 

Parbiiteeehorn, 
son of Rliooput's 
daughter. 


Dyal bae. 

I 

Kamannnd, 
Sham Rai. 


Ramchnrn. 


Two sons by 2d wife. Three daughters by 3d wife. 


I' 


1 . 2 . 1 . 
Rnjnarain, Koonwnr- Bishrnperca, 
not proved, husband of died child- narain, who hitelv dc- 


and a 
Hindoo 
widow 
holding 
only H life 
interest in 
ber liiia- 
hand’s 
landed es¬ 
tate, could 
not alie- 


Bliiia'ani- less. hud 2 wires, ceased, 

munee, ap- one of whom 

peilant. was Sognnda. 


Jynarain, 
son by 1st 
wife, died 
unmarried. 


.1 


2. 3. 

Hiiree Koorlia- Sooiidcrna- 
perea. munee. raiiiRai,late 
biisbaiid of 
respondent. 

'I 


Sharntniier- Aniiiid- Nnndla], Liikbinarain 
shad, born lal, born horn after bom 1190. 
1202. 1199. Anuiid, 

. > I 

Miidboo- Gunganarain. 
soodun. 


w*i‘bout the plaintiff claimed the zemindary, setting forth in her plaint, 

ciinsertt of Ishree Putnaik, it had devolved regularly to his dcs- 

thc heirs at cendants, till it fell to Jynarain Rai, son to the cousin of her 
liitr. This husband; that after his demise, the plaintifl', and .Sogunda his step- 
noi haying j„o(lier (2d widow of Kooiiwarnarain his father,) were heirs; 
and the ’ that they disagreed, and it was at length settled that t]^.zemin- 
appellant dary should be held in the name of Sogunda, she executing to the 
who was plaintiR* the following written engagement: I, Ranee Sogunda, 
the*"asB not *cmindar of Ourodumna, &c. write and engage to Bhuwani Munee 
being the thus: my husband, Koonwurnarain, and your husband, Gouree- 
heir at law, churn, were kinsmen, descended from the same ancestor. I will 
her claim give you for yout life what is requisite for your private expences 
Kirhrof*' religious charges. Should you die before me,* 1 will perform 
aum^esaion y^'tr obsequies, and other pious offices, and if I die in your life 
toUieeB' time, you will perform the..^ame for me; and will become pro* 
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prietor of all my estate. Besides you, there is no sharer wiiii me in I8ii. 

the estate; without your consent, 1 will not alien any part of it. - 

Should any one sue for a part of it as heir, the claim of such ute deter- 
person will be invalid.” This ensrag^einent was stated to have been “media 
executed by Sogunda, on the 22d of Poos, 1193, and in virtue of““°*" 
it, the plaintiflfclaimed the zemiadary, alleging, that the defendant, see nest 
Soondernarain Rai, after Sogunda s demise, had been wrongfully Hejwrt 
placed in possession. « 

The defendant contradicted the plaintilTs statement as to the 
regular devolution of thezemindary, attirmed, that tlie ensrageraent ' 

brought forward by the plaiiititf was a forgery, and that he, the 
defendant, was entitled to the/.emimlary, as tinviiig been adopted 
by Sogunda, under autiiority to tiiat effect from her Imsiiand. A 
deed termed ffii/umputra, purporting to be by Sogunda, and 
relating to the adoption, was also brought forward by the defendant. 

Oil the 26th of May 1806, the Zilhih .ludge passed a decision 
against the plaintiff, reciting in bis decree, that- it appeared the 
zemindary, after the removal of Parbutteechurn Rai, w.is con¬ 
ferred by the ruling power (Aliverdi Khan) on Jadooram Rai, 
wherefore it was not necessary to enquire whether the parties had 
any title as descendants from any person of the family antecedent 
to .buloorara: that moreover both parties appeared to claim by a 
right derived immediately from Sogunda; tlie plaintifT under a 
written engagement, not considered authentic; and the defendant 
tinder an adoption, not considered to be proved. On the pre- 
sumption which appeared against the parties, and their principal 
witnesses, the whole were at the same time committed by tlte 
Ziiiah .Judge for trial before the Court of Circuit; the former for 
forging documents, the latter for swearing to their authenticity. 

Yet the cause was brought in appeal before the Provincial Court 
of Moorshedabad, who, on the 6th of September 1809, affirmed the 
decree of the Ziilali Court, having previously decided in another 
appealed cause that the right to the zemindary was vested in 
neither of the present parties; but in the grandsons of Jadooram. 

A further appeal was brought to the Sudder Dewanny Adawlut 
by the cijimant. Soondernarain died soon after the appeal cotn- 
nionred, and was sirceeded by his widow. After perusing the 
proceedings held in the cause, the Sudder Dewanny Adawlut 
observing that the claimant rested chiefly on the written en- 
gagpineiit said to have been executed to her by Sogunda in Poos 
1193; and having doubts whether, supposing it to be authentic, it 
could be of any legal avail against the right of the heirs at law, a 
questiop^was proposed to the Pundits: Whether, if Sogunda 
really ^^uted the deed in 1193, without the assent of the heirs 
of .ladoor.am Rai, then living, it was competent to give the claimant 
a title of succession to the hereditary estate possessed by Sogunda, 
to the prejudice of the heirs of Jadooram Rai. A second question 
was at the same time proposed, whether, after the demise of .lynariin 
in the Bengal year 1193, the claimant had any hereditary right 
of succession to the zemindary; and whether, now, after the demise 
of Sogunda, sujiposing the engagement, and the alleged adoption 
of the late respondent, not established, the appellant had any 
right, by inheritance, to the zemindary, ^ 
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1811. Tlie Pundits unswered as follows; “ Supposing Sogunda to have 
executed the engasfeinent of 1193, without the assent of tlic heirs 
inaiirBha* descent from Judooratn, then living, it will not avail against the 

wani Mu* of these heirs to the zcrniiidary, which descended from Ja- 

nce, r. d«)orain to Knoiiwurnarain; nor will it establish any title in the 
Miissiiin- appellant. After the demise of Jynaraiii, the apoeilant had not, 
11*^“^ according to the stated pedigree, any right to the xemindury by 
inhcri^nce. And now, after the death of Sogunda (supposing 
the engagcinpiit not genuine, and the alleged adoption by Sogunda 
under authoiity from her hnsbdnd, not established), no right of 
> succession to the zemindary vests in the appellant ” 

It appearing from the above exposition of the Hindoo law, that 
even allowing the engagement on which the appellant rested her 
claim to be ■authentic, it could not legally avail in favour of the 
appellant, and that, indepeiidt-ntiy of this deed (which was not 
produced during the life of Sogunda, and appeared on strong 
ground^ of presumption to have been fabricated), tlic iippelluni 
neither after liie ociuise of Jynaraiii in 1193, nor subsetpicnlly at 
the death of Ranee Sogunda, had any right of inheritance to the 
estate in dispute; the Court of Sndder Dewatiiiy Adawlut (present 
J. Tl. Hariagttiu) affirmed the decrees passed against the ap* 
pelliuit. and iiismissc<t her appeal with eventual costs, if she 
should be found to possess as'sets for the payment of tlieni. 


1811 . MUSSUMMAHT SOLUKHNA, Widow of Soonokrnar.\in 

- Il.ti. Appelluht, 

May 27th. versus 

JIAMDOLAL PANDE, Guardian and Manager of SnAMAPXR* 
siiAi) Panok, a Minor; Id KMKNARAIN, and IIIJHEE- 
PERKA MUNEE. Mother of An i/N ni.Ai., and Nundlal, 
Minors, Kcspoiidents. 


A zemin¬ 
dary held 
by a person 
who had 
two wives, 
(on his 
desitli fell 
to his only 
son hy his 
first wife;) 
on whose 
demise un¬ 
married, it 
wciii to the 
latter’sstep- 
tnother, 
viz. the 
second 
wife of his 
father; 
after de' 
mis* of 


THIS suit was brought by Govitidram, futber of the minor Slia- 
mapershad. m the Ziliah Omrt of Midnaporc, on the loth of 
February 1805, or Gth Phnyun of the IFu/nifee year 1211, 
against Sundcrtiaraiii, and others, for the zemindary right of the 
peiguiinas Duiodiimiia, &c. 12 in number, being the estate already 
mentioned in the report of the preceding cause. Thu plainliit 
sued in behalf of ihe minor, his sun; whose raotlicr Bislienperea, 
was the daughter of Raja Jadooram ;(a) and the suit was instituted, 
^ the ground tiiat the zemiiuiury claimed was the right of the 
minor, graiulson of J.iduoriim, by the Ilnidou, luw<of .succession. 

The defendant Soonderiiaraiii pleaded, that, after the demise of 
Jyiiaratn Hai,sOD of Koornaiain Ilai, and grandson of Jadooram 
Kai, the zemindary having fallen to Haiicc Sogunda, the 2iid wife 
of Kuornarain, she under authority deleirated from her husband, 
adopted him, Soondernaraiii, in the Wu/at^ee year 1196, (A.D.) 
executing at the same time, to hJs father, an instmiment termed 
Niyumputra: after which she continued in possession of the ze* 
(a) Vide genealogical sketch in the prccuiiug caac. 
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mindary till 1210, when shortly before her death, she madt it over 
to the defendant. 


The Niyumputra alluded to, purporting to have been executed 
by Sngunda, on the occasion of her adopting Soondernarain, ^ 
recited, that witii the permission of her husband, she had adopted relation of 
the defendant as a son, and performed the requisite ceremonies; ffuw'ly 
that during her life he should be maintained and educated; and at 
her death should succeed to her zeniindary, and other pV^P^f^y* by her no* 
This bore date the 19th Mayh 1196, Wulaitee, corresponding derauthorf- 
with 29ih of January 1789. ty from her 

The Zillah J,udge, on the 28th of May 1806, passed a decree, 
recitinu:, that in the preceding cause, the ullegalion of the de-,| title to ^ 
fendant, as to his adoption, had been adjudged false, and the the estate 
Niytimputra a fabrication; that in the present case, Lukhenarain o® ' 
and others, four sons of Bisheiiperca, Hiireperea, and Koocha- 
mutiec, daughters of Jadoorain, appeared to lie heirs of the zemin- fact of due 
dary ; and to ascertain it, a question was put to the Pundit; who authority 
replied, that these would take four anas each. It was adjudged 
accordingly, that tlie plaintiff Shaiuapershad, beinuone of the 
gi andsoiis of Jadoorum, should obtain four anas, or a quarter share ; (]cle<;atfd 
and the others their respective shares, on application for them to by the lius> 
Shamapershad, who shuiild, in the mean time be put in possession 
0.1 rtic-ir behalf. IjSfedT*' 

Oil appeal bv Soondernaiaiii from this judgment to llic Piovin- 
cial Court of IMuoishcdabud, that Court (,im the IJthof April 1808) i& Kiven for 
aflirnied it, reciting in their detTce, with reasons in (ictuil, that J^"**;'* 
there was no suiricient proof of authority to Soguuda from 
husband to make an adoption; that the slated adoption of the male pro- 
uppclluut appealed to them unfounded, and the ^Hi/uinpalra topricior, 
have been fabiioated. 

After the institution of a further appeal to the .Sadder Htjwaiiiiy 
Adawiur, Suonderiiaraiii ilied, and was succeeded by his wi<iuw, dau^bters 
as appellant. Hureepetea Muuee, scooiul daughter of Jadoor.im, f-ons of his 
on the part of her minor sous Anuiidlal ami Nundlal; and Lukhi-“™"‘V**' 
naraiii, son of Shoukamuiiee, tliird daughter ofJadouratn, ''otc 
also joined w ith Sh.imapersbad, sun of the eldest daughter of Ja-^lM|•l■4; 
dooratn, as rcsponih nis in the cause. After coiisidciatiou of the "’*'1' jv- 
proceedings held, and of objections urged against the ilocrecs of 
the Ziliah and Provincial Courts, the Sudder Devvauny Adawlut 
di reeled (present J. li. ilariiigton), that the ^tyiimpiilrii set up ();i'itj;iiicr’s 
by the appellant, and the genealogical table of the fumilv, shoiiid wim 
be given to their Pundits, for an exposition of tin? lliiiduo law, on 
the points which appeared muteiial in the c.ise, as coiitaitu-d in the 
following questions: (>|iiiiioii 

1st, If u widow, with authority from her hitshand, adopts a son, l*y 
is it usual or not for her to execute a document of the nature of the 
Niyvmputra e.\hibited by Soondcrnaraiiiand if such <lociimeiit to « 
be executed by the widow, does it or not, preclude the right of the wife to 
adopted son lu succeed to the husband’s zemindary during the life>» 
of the widow < 2ud, If a widow adopts a son with the sanction of 
her husband, does the widow, or the son, thenceforward, perform „ip„t*lvf ’ 
the obsequies, and other religious ceremonies, in the name of the tween ber 
husband and bis ancestors'( 3d, If a zemindar die lea\iug a 
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1811 . whose mother is dead, and a second wife, is it customary and legal, 

- or not, to authorize the 2n»l wife to adopt a son, on account of pro- 

L “*■ bable disasrreement between her and the son of the first wife, or on 
living, nny other account, except in the event of the death of the son by 
would not the 1st wife. 4th, If Soondernarain was not adopted by Sogunda 
avail; under authority from her husband; or if his adoption be not proved, 
*^*th^** i ^^'ough established, be not of avail in law, who were the legal 
adopt in demise of Ranee Sogunda to the zemindaree in dis- 

' .tfiMventufpiite, possessed formerly by Raja Jadooram; then by his son 
tlfat son’s Koonwurnarain; then by .lynarain, son of Koonwiirnarain; and 
be Jynarain’s death, by Sogunda, his step-mother^there existing, 

vslS. A at Sogunda' s demise. Bishenperea, and Hurfeperea, daughters of 
Ai|y«iin- Raja JadOiof'ant^ Shamapcrshad, Anundlal and Lukhinarain, sons of 
jtw/ra, IV ; the said of Jadooram; and there now existing also Moo- 

dob Soodiin,' ‘^i|(tid ^oganarain, two other sons of the daughter of 
cuted^^m Jttdoorain, who have l^een born since the demise of Sogunda. 
widow, Thei^ahswersretamied to these questions by the Pundits were as 
reciting, follow; 1st, WHett a woman, after the death of her husband, 
b'd* *1* ^ under authority received from him for that purpose, 

a 4 on 'under is not lawful or ciistoraary to execute an instrument of the 
niitbority purport of the Niyumputra; and though such an instrument be 
from her executed, the adopted son, during the life of the woman adopting 
and (Iwdar- l^®comes proprietor of the estate left by the husband and his 
irigtlmt the deceased sou. The widow is not entitled to possess the estate by 
vKtate was virtue of such a document. 2nd, VVheii a woman under autiiority 
to reniain from her deceased husband adopts a son, thenceforward the cere- 
durV**^Lr mentioned must be performed by the adopted son in whom 

life, and right vests; not by the widow.” 3rd, If a zemindar have two 
go to tbe wives, and, by the first, who is deceased, a son eleven years of age, 
sonadojited and HO son by the second; in such case it is not lawful for the 
miseMdii whel^ll, a few days before his death, on the represen- 

tobn’ofno tation of hiakslibond wife, that fihore would not be cordiality 
avail in between her and the son of the first'wife, to give authority to his ' 
law; for .second wife to adopt a son, in case of disaereement with the said ■ 
”v'on tlw** piovisioniil authority to adopt in llie event of the death 

adoption ol' such son, would be lawful. And if a zemimlar, having a son 
of n aim by Of his body, with the consent of such son, or from a wish lo have 
a widow more suns (for the performance of religious acts) give authority 
to his wife to adopt a son, such authority, according to the shaster, 
and usage of the country, is lawful. 4th, If Ranee Sogunda adopted 
Soondernarain without authority from her husband ; or his adop¬ 
tion be not valid in law; the zemindaree in dispute, formerly held 
by Raja Jadooram, and bis son Knonwnrnarain ; and by the son 
of Bie latter, Jynarain; and after.lynaniin’s death, by Sdfunda 
his step-mother, .the second wife of Kooiiwurnarain, legally 
devolves after the death of Sogunda to Shamapershad, Anundlal, 

... Nundial, and Lukhinarain, sons of the daughters of Jadooram, 

propertyof who were then alive; and to Giinganarain and Muddoosoodun, 
two other sons of the daughters of Jadooram, who are since born, 
the whole sfx heirs being now alive, in equal proportions. 

The Pundits were further questioned by the Court, whether 


under 
authority 
from her 
husband, 
tbe estate 
to whii'h 
she lias 
succeeded 
in default 
of male 
issue, lie- 
ctimes tbe 


tbe sou 
adopted. 


supposing one or more sons, 
the surviving daughter o* 


to be hereafter born to H» ■inerea, 
iOoram, they would b® ^.d to 
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any share of the inheritance^ and'it was declared in answer, that I8ii. 

they would be entitled to share with the other daughters sons of - - 

Jadooram, who are now living. Mussum- 

The principal authorities cited by the Pundits in their vyatymiha. 
were the following texts: .. RamdSat 

In support of answer 1st. Fande, and 

Menu. —“ The true legitimate issue, the son of a wife, a son®^!*®”' 
given, and one made by adoption, a son of concealed origin, and 
one rejected, [by his parents] are the six heirs and kinsmen.” 

Devala. —All these adopted sons are [ironounced heirs of a 
man who has qp son by himself begotten.” 

In support of answer 2nd. 

Marichi. — ** A son shall perform the funeral cdisegniei and other 
rites of his deceased father.” ' , • r ^ 

Sancha and Vrihnspati. —A son shotlld''^.rw^iil^ tbe funeral 
cake and offer libations of water to l)i8;depflgii^'jjldtheri^^ if there 
be no son, let the widow [of the diM;'eai^'*^tf#'n$r],'au1|#n her 
default, his uterine brothers, perform his obseqjai^. 

In support of answer 3rd. 

Vrihttspati. —“ A son should be anxiou^y adopted by one des¬ 
titute of male issue, for the sake of the funeral cake, libations of 
water, solemn rites, and for the celebrity of his name.” 

Atri. —“ A subsidiary son should even be adopted by one who 
has no male issue for the sake, S(C. ut supra. 

Juggunnatfi's Digest. — ** Sridhara Swami in his gloss on the 
following verse of the Bhagavnia [“ To Heechi, O king! with the 
consent of Setarnpa, he gave Achti, imposing on her the duty of 
an appointed daughter, although sh^ had brothers living,”] quotes 
a text of law on the benefit arising from a multitude of sons to 
explain the motive for desiring many children, when a subsidiary 
son is adopted even though a principal one be li\^g “ many sons 
are to be desired, that some^ope of them may to Guya.” 

The adoption of a son given, although a son of the body be living, 
being thus valid, he shall have a third part as his share. 

Dattnca Mimansa. —Since Viswamitra during the life-time of 
his legitimate son adopted Devurata, whose filiation he rendered 
complete by obtaining the consent of that son, it must be allowed 
that a man having already a son living, is nevertheless competent 
to adopt another. 

In support of answer 4. 

Jimuta Vahana. —The right of succession [to the estate of a 
deceased Hindoo] of the offspring of the grandfather and of the 
great-grandfather, including the daughter's son, must be under¬ 
stood with reference to the order of proximity observed in offering 
the funeral cake. For a daughter’s son, like a son’s son, is with¬ 
out distinction, the means of the preservation [of a deceased 
owner] in the next world. 

Juggunnath's Digest. —In the Daya Bhaga, the following text 
and gloss occur. In default of a son, a grandson [a great-grand¬ 
son, a widow, and a daughter] the daughter’s son shall obtain 
the inheritance.” 

Fur a daughter's son, equally with a son’s son, preserves the 
deceased owner in the next world; is consequently not any 
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1811. distinction between them. And si father’s daughter's son also is the 

- means of the preservation of the deceased owner, (equally with his 

^nii**So' daughter’s son) since he (tl»e father’s daughter's son)presents 

hikhna**r. oblation (namely, to his maternal grandfather,) in which the 
RHmiiol’al dt-cOiHl^ owner participates. 

PHnrtc, nnd Jimuta Vnhana. —1'he succession oftlie grandfather’s and great- 
others. ijrandfather’s lineal descendants, including the daughter’s sou, 
niii.st be understood in a similar manner, according to the proxi¬ 
mity of the funeral offerin';; since the reason stated in the text, 
for even the son of a dangliter delivers him in the next world, like 
the son of a son, is etjually applicable; and his[t. e. the deceased 
owner’s] faihev’s or grandfather’s daughter’s son, like his own 
daughter's son, transports his manes over the abyss, by offering 
oblations of which he may partake. 

Juggunnatk's Digest. —In the D6ya Bh/tga it is thus written, 
** If one die.leaving neither son nor grandson, the daughter’s sons 
shall inherit the estate; for by consent of all, the son’s son and the 
daughter’s son arc alike in respect of the celebration of obsequies, 
since the reason, Sic. utsuprd. 

After considering the answers given by the Pundits, the Court 
(present J. H. Murington) observed, that the decision, as far 
as rel.ited to the appellant, dc] ended on proof of the fact 
wlietlier Ranee Soguuda actually adopted Soondernarain or 
not, with sufficient authority delegated from Koonwurnarain, 
her hnsbanii. The only proof to the fact of authority for 
adoption having been given to S'ognnda, by her husband, was 
the evidence of Ochubanund-^Naik, Gnngadhur Misr and Su- 
dannnd Chukrwutec, three witnesses examined on a summary 
inquiry relative to the succession in the absence of the respondents, 
and cunseqiicntly not cross-examined by their vnhcels : and the 
evidence of PprbhooVain Cliukrwutee {jpurohit of Sogunda) and 
Cheitun Churn Das (an old family sevvant from the time of Jadoo- 
ram), two witnesses examined in the cause of Bhuwani Mnnee, 
versus Soondernarnin ; th<=‘ depositions of which five witnesses were 
allowed w:th the consent of the pleaders of respondents, to form 
the evidence of the apt)>>llant to the fact in question. But consi« 
der ng that the last testimony of these witnesses was given after 
a period of 20 years, relative to a conversation Said to have taken 
place between Raja Koonwurnarain and Ranee Sogunda, (who, 
from her rank, could not be exposed to public view) in the pre¬ 
sence of nine men, as mentioned in the deposition of Perbhooram; 
and weighing the improbability of Koonwtirnarain’s authorising 
the adoption of a son on the ground alleged, when Jynarain, 9 son 
of his body, and 10 or 11 years of'.age, was living; or sup¬ 
posing him to have intended to grant kuch authority, the proba¬ 
bility that he would have called together his kinsmen, and given a 
formal authority in writing to prevent future doubt and contention 
instead of an unpremeditated verbal permission on the Ranee’s 
expressing a.tloubt of cordiality between Jynarain, then a boy of 
10 or II ye^ of age, and herself, without any other conversation, 
as deposed .to by the above witnesses, their evidence was not 
deemed by the Court at all satisfactory; or sufficient to establish 
a legal authority of adoption j to the exclusion of the heirs at law 
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iwxt in succession; nor, even admitting the truth of the testimony 1811. 
given by these witnesses, would the conditional permission stated ■ — 
by them to have been given by Koonwurnarain for the adoption of^uBsam* 
a son by Sogunda, in the event of disagreement between he,r and 
and his son Jynarain, have been a suiHcient authority for the 
adoption of Soondernarain, three years after Jynarain’s death, Pande, aud 
when no such disagreement could subsist. Whether a Hindoo 
having a son of his body, can, in any case, authorize the adoption 
of a son during the life of such sou of his body, appeared to the 
Court an important question of law, not fully investigated, or 
settled ; but which, without proof of authority for the adoption 
having been delegated to Sogunda, it was not necessary to deter¬ 
mine in the present instance. It was further observed, against the 
credit of the witnesses to the delegation of authority from Koon¬ 
wurnarain to Sogunda, for the adoption Of Soondernarain, that 
they deposed also to the execution of the Niyumputra, e^ibited 
by ‘Soondernarain, and purporting to have been dated the 19th 
of Magh 1196, or 20ih of January 1789; though from this docu¬ 
ment not having been produced, or raenlioned, by Soondernarain, 
to the Collector of the district, when he attended the Collector, 
after the demise of Sogunda, to obtain possession of the zemin- 
dary; and from his having then stated (in answer to a requisition 
from the Collector for a decfl of adoption, or any other written 
instrument he might possess, in proof of his title), that there was 
^ Hibehnameh, or deed of gift, which the Ranee had executed in 
his favour in her last moments, without making any mention of 
the Niyumpntra, as well as from striking contradictions in the 
evidence, relative to the Ranee’s sealing and signing the Niyim- 
putra ; and from the fact that the names of the five attesting 
witnesses were, contrary to established custom, notwithstanding 
they could all write, admitted nqtto have been written by thcin, 
but written by another person at their direction (though they were 
unable to say who that person was) ; the Court saw strong ground for 
presuming that the Niyumputra was, as affirmed by the respon¬ 
dents, a recent fabrication: and this conclusion was strenjrthened by 
the circumstance, declared in the vyiivustha of the Pundits, of its 
being unusual to execute such a document in cases of real adoption; 
inasmuch as it would be of no effect to bar the immediate succes¬ 
sion of the adopted son. From an official letter written hy the 
Sait Agent at Hidgclee, under date the 26tli of December 1789, 
mentioning that Sogunda had nominated a paluk beta, or adopted 
son, and that great discontent had been expressed in consequence 
by tfie heirs next in succession, there was indeed reason to con¬ 
clude, that Sogunda, prior to that date, either adopted, or ex¬ 
pressed an intention to adopt Soondernarain. Still this afforded 
no proof of anv s inction for her so doing; but rather the fact of 
the heirs manifestins: discontent, was in favour of the conclusion, 
that the act was iinanthorizcil. And it miubt be p’-csinned, that 
Soondernarain had been legally adopted as a son to Kooi'-'*****^ 
narain, he would have exorcised the rights and perfo'"** 
duties of an adopted son, especially in presentin'^ 
funeral oblation, and doing other reljgipiis ser-^u the part of the 
foimance of which the adoption of sop^is ‘ 

VOL. 1. u u 
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ifilt. was established by the evidence of the appellant's witnessed, that 

- Soj>undaexer«-iseil the full ri«:lita of zemindar during her life ; ‘tsod 

tliat 'Soondeinarain, though he attained ihe age of maturity, pre- 
hik'liiia, V. Bcribed by the Hindoo law, more than three years before her 
RHtndoiHl demise, did not during her life offer the jnnd, or perform any of 
pMiidc, and the religions seivict-s whirh were incumbent on him, if really and 
otheok legally the adopted son of Koonwurnaram- On the whole, there* 
f'ire, the evidence to the deleiration of the authority for the adop* 
tion, which was in itself manifestly suspicious, and which' was 
given by the same persons who, in the judgment of the Court, 
gave false testimony to the execution of the Niyumputra, was not 
considered coin{ieteiit to estulilish the fact, of authority having 
been delegated to Sounndu by her husband for the adoption of 
Soondernarain, and, consequently, no title of succession to the 
disputed estate was deemed to have vested in him. 

The decrees of the Zillah and Provincial Courts as far as they 
rejected the alleged adoption, and title of Soondernarain, were 
affirmed. But as there appeared to he now six daughters sons of 
Jadooram, viz. Itampershad, Anundlai, Nundlal, Lukheriarain, 
Mudhoosoodun, and Gunganarain; (the two last born to his 
daughter Hureeperea since Sogunda’s death), and. according 
to tlie exposition of the Hindoo law, delivered by ihe Pundits, 
these six were entitled to share the zemindary equally with 
reservation of the eventual birth of other sons to Hureeperea, who 
would be entitled to share with the other daughters sons: the 
zemindary was adjudged, with this reservation, to the six daughters 
sons of Jadooram above specified ; as being the heirs at law 
to Jvnarain, who held the estate before Sogunda; with an account 
of mesne profits. (a) 

(a) An appeal to tbe King in Cnnnrit, by the widownfSoonilernaniin, was 
preferred in tins case ; but it tins been since withdrawn by her ; on an adjust* 
ment with respondents (Sbatnapersliad excepted) respecting the mesne profits 
ot the estate, during the possession of her husband. 
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COLLECTOR OF TIPPER AH, and AMEEROODEEN, 

Appellants, 

versus 

KISHORb:RAM DOSS, Respondent. 


June 5tli. 


THIS was an action brought bv the respondent in the ZittahSale oftht 
Coiiit of lippeiah, on tlie lOih of September 1804, to set a8i<le respon- 
the sale of a 2 ana, 7 gunda, s'lare of the pergnnnali of Mychiil,|Jj-*J||^® 
the estate of the respondent; \thieh the Collector had. under 
orders of the Uoaid of Revenue, dispo<<ed of to the appellant, of mrears 
Ameen odeen, by public auction, in liquidation of ariears of reve- nf revenue 
Hue. The veatly produce of the lauds was specified at 
rupees 2,275. thesillib. 

It was stated in the plaint, that Gouree Sunkur Rai, the zemindar set aside} 
of a 2 ana shaie of the per<>iiniidh Myelul, had, pieviuiisly to|t 
the permanent settlement of the land revenue, unjustly ll"* 

possession of a 2 ana, 7 gunda,shaie of the same peigunnah, the,|pfjjggg°"* 
zemiiidarrc of the plaintiff; that Gouree Sunkur K<ii, being in bad several 
possession at the time the above settlement was concluded, an years been 
engagement for sicca rupees 2,087, 12 anas, the swrffifer yM»iwa 
of the two shares, forming toerpther a 4 an.i, 7 giiniia division ofti,p (;ol!e(> 
the abiMe peigunnah, w.is tiken from him, in the Bengal year tor and tbs 
1199; that on the 15th M>fgh. 1201, (26th of .l.niuaiy 179.5), ihe I'o'rd of 
plaintiff obtained a decree in the Zillali Couitof 'I'inpera'i 
the said Goiirie Sunkur Itai; adjudging to him the heicditiiy i),,. pub. 

zemindaree of 2 anas, 7 gundas of pergnnnali Mychal. and order- lir mords 
iiig that he shuuhl be put in possession thereof: that the Collectoi "** distinct 
of '1'ippcr.ili pave possession accoidinglv on the 2d Asir I2't2. oi 
I4tii of .lime 1795; and took an encagenunt from thepi lintiff for 
ncca rupees 1.120, 9anas (heinu the proportionfor2an.is, 7 giiiid.ts, .incan, bad 
of nipee.s 2,(187, 12 anas); the siiiii at which a settlement fir tlie 
whole 4 ana. 7 iimi'la, poition had lieen made with Gouree 
Rai; that the plaintiff had, iium that time till 1208, p.iid tlie 
public rei» line due on the 2 ana, 7 gunda share, holding ihe same nientsbad 
as an entire estate, rniisisiin>r of distinct mehah: ih,it in ihe ||'‘«*ii tiki-ii 
coiiise of this peiiod, portions of the 2 ana estate Gouree 
•Siitikiir had been sold, at different times, in liquidation of arre.ii.s ,|,q* 

of revenue inclined by liini; and lastly, that tliiee of the jicisonsitvo cstaios 
who had pur< based tliese portions having fallen in arrears for the "ever 
Bengal years 1206 and 1207; the (Collector, under the oidcis of 
tlie Board of Kevenno, dated 22d of Decemher 1801 (Poos I20S),,,n.J,,i„.,| 
h.id soil! the 2 ana, 7 gunda sli iie of the plaintiff, .doiu with theiiv tlio le- 
lands of the default! is, in liquidation of these arieais; which salo,*?"l“f‘®®s* 
the plaintiff brought (he piesent action to annul. 

It was urged in answer liy the defendant, Ameerondecn, that as 
the 2 ana, 7 gunda, share of ihe pi liiitilf, had never been separ ited, 
in the manner prescribed hy the regulations, from the otlier poi liuns 
of the 4 ana, 7 gunda estate, for which a settlement lia<l been 
concluded with Gouree >unkur Rai; the estate still continued 
answerable for whatever balances of assessment arose on any of 
the shares. 

It appearing from the documents exhibited on the part of the 
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1811* plaihtifT, consiiitin^ of the ptirac accounts, and sundry advertise* 
~~ ments for the sale of lands, that tiie revenue due on his share badr 
above stated, been paid separately on a distinct engagenie^i; 
»n!l Anioe* Other shares of the 4 ana, 7^unda estate bad been sold 

rou(l«f>ii, V. separately for arrears incurred by the pioprietors, and that the 
KUliore* ^ aaa, 7 »iinda portion of the plaintiiThad likewise been advertised 
riiml^oss. for sale separately, on account of arrears due by the plaintiff. Irnt 
discharged previous to the time fixed fur the sale, the ZdUih 
Judge ivns of opinion, that the share of the plaintiff formed a 
distinct estate; and was not liable to be sold in liquidation of 
arrears accruiitg on the other shares. He therefore passed a decree 
III favour of the plaintiff, setting aside the sale of the 2 ana, 7 
gunda share, and adjudged costs of suit payable by the defendant. 

On appeal by Aineeioodeen to the Dacca Provincial Court, lliat 
Court concurred in the opinion of the Zillah Judge; and afErnied 
the zillah decree, with costs of suit payable by the appellant. 

On a petition fbr a further special appeal from the above decrees, 
at the instance of the Board of Revenue, on the ground that the 
Board having given no authority for the execution of the separate 
engagement which had been entered into with the respondent, his 
shaie must be held answerable, in common with the other shares 


of the 4 ana, 7 gunda estate, for the revenue of Govenunenr, the 
('out t of Guilder Dewanny Adawlut, under section 10, regulation 
2, 1805, admitted the appeal; and the purchaser of the land, 
Amecroodeen, was made a joint appellant with the Collector. 

‘J'he Court having required the production of such documents, 
connected with the subject of this suit, as might be found in the 
records of the Board of Revenue; two jiimma wusil bakee uc- 
connis of |)ergnnniih IMychal, and siiiidiy papers relative to the 
public sales which had taken place, were procured. 

Though, from the above documents, and the other exhibits in the 
case, it appeared that the Collector had taken the separate engage* 
ineiitfi'nin the respondent without informing the Board of Revenue, 
rind without making a division of the lands, and allotment of the 
juvinta, in conformity with the provisions of regulation 25,1793, as 
required by the secoml clause of section 4, of that regulation, yet 
it also appeared, that the Collector, in the jumma wasil bakee ac¬ 
count of 1202 (the first that was made out after the respondent, 
under th5 jinlgmcnt in his favour, obtained possession of bis estate), 
bad entered the respondent’s 2 ana, 7 gunda share, as a distinct 
e^tate, and had lefcrred to the decree of Court, under which he 
had separated it from the estate of Gonree Snnkur; that from the 
period at which the above engagement was taken from the respon¬ 
dent, viz. Asor 1202, B. S., till the year 1208, when the public 
sale, on which the present action is founded, was ordered by the 
Board of Revenue, the 2 ana, 7 gundtt share of pergunnali Mychal 
was stated in the public accounts (towjee and jumma wasil bakee) 
as the sepaiatc estate of Kishoreram Doss, bearing the assessment 
above specified; and that in the years 1800 and 1801, when the 
sale of this share was proposed by the Collector, to make good a 
balance of revenue cue for the Bengal years 1206 and 1207, the 
proposed sale was, in both instances, authorized by the Board of 
Uevei'.iie, as of an entire e|tate, subject to the stated assessment 
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of sicca rupees 1,120; and as fai^'appeared from the Colledtor’s 1811 
B^Ltoment (detailing tlie villag;e8 comprised in the 2 ana, 7 gunda —— 
pd^ion proposed to be sold), consisting of Bcventeen villages, 
portions of villages, in the separate possession of Kishilreram 
Hoss. roodeen, *. 

It further appeared, that in consequence of arrears of reyfnijjjB Kislwre- 
bccoming due from Gouree Sunkur Rai, the original possessor 
the 4 ana, 7 gunda portion of pergnnnah Mychal, who engaged, aa 
above stated, for the public revenue of that division in the Bengpi 
year 1199, several succesj^ive public sales took place, of different 
portions of the 2 ana portion of the pergunna; that these (with 
some exceptions) after being for several years stated in the public 
accounts as distinct mehals, and the revenue of them being sepa* 
rately received from the proprietors, were considered liable to be 
re-united as a joint estate, on the ground that no regular division 
of the lands, or allotment of the revenue had taken place; and that 
accordingly, the 4 ana, 7 gunda, division of pergunna Mychal, 

(with the exceptions above referred to,) comprising the 2 ana, 7 
gunda zemindaree of Kishoreram, was publicly sold, by order of 
the Board of Revenue, on the 10th of January 1802, at a con¬ 
solidated of 1,664 rupees, 9 anas, 12 gundas; to make good 

a balance of 380 rupees, 14 anas, 17 gundas, due from Bindrabun, 
Moohiimmud Shaker, and Kalee Sunkurpal, holders by purchase 
of separate portions of the 2 ana estate of Gouree Sunkur, and was 
purchased by the appellant, Ameeroodeen. 

Under the above circumstances, and iu consideration of the 
length of time during which the share of the respondent had been 
held by him, and entered in the public accounts, as well as re¬ 
peatedly acknowledged by the Board of Revenue, as a separate 
estate, the 2d and 3d Judges of the Court of Sudder Dewanny 
Adawlut(J. li Haiingtou and J. P'ombelle) were of opinion, that 
if the respondent were, as he alleged, in possession of distinct 
villages or portions of villages, the separation of his estate from 
the other portions of the pergunnah, must be considered as 
complete; and that the Board of Revenue was not authorized, by 
the legiilatiuns, to re-unite the 2 ana, 7 gunda share of pergunna 
Mychal, the zemindaree of Kishoreram Doss, to the other portions 
of the pergunnah, and hold the zemindaree of the respondent 
answerable for arrears of revenue due from the proprietors of the 
other portions. That, at all events, the respondent could not, under 
tiie circumstances of the case, be justly held answerable for the 
arrears of revenue, on account of which the sale in question had 
taken place, those arrears having accrued previous to the re¬ 
annexation of the estates, and without the appointment of a 
common manager, as required for joint estates by sections 23, 24, 
and 25, regulation 8, 1793, till those sections were rescinded by 
section 2, regulation 17, 1805, whilst the respondent was, at tlie 
same time, paving the revenue under a separate engagement with 
the collector, with the knowledge and viitual sanction of the 
Board of Revenue, according to which he bad been acknowledged, 
and paid his assessment for several years, as the proprietor of a 
separate estate. 

A decree was accordingly passed, in conformity with the opinion 
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lands had been partly boug^'Appeared to have been ol^jned 
almost solely on his credit. ^ 

Tl^ platiitifF, on the other band, had been chiefly engaged in tlie 
management of the joint lands, and employments, procured 


Koshal * 

€hakur> 

wattf, _ 

Radhmmtli through his brother’s means, or subbi 
ChukiifM 


iiAte to him. 


wutijv. 


% 


. All the witnesses agreed in deposidj^j^t they considered the 
defendant as real purchaser of theisms, some of them esti¬ 
mating th^ ^tune of the plainti^Co that of the defendant 
7. 

^Tie Zillah Judge, on consideration of the circumstances of the 
case, and the opinion Of his law officers, that by tlic Hindoo law, 
..two brothers, contlihaUng equally and out of their earnings to th« 
acquisition of any joint property, ougb^to share equally; but that 
if one contribiited.mOrdthan the other, he was entitled to a pro- 
portionably larger share," passed a decree, adjudging to the 
plaintiflT a 7 ana share, viz. 7-16ths of the lands in dispute. 

On appeal by the defendant, Radhanalh Chukurwutty, to the 
Moorshedabad Provincial Court, that Court, after taking the opinion 
of iheir Hindoo law officers, which coincided nearly with the vyuvus- 
tAq^elivered by the pundit of the Zillah’^i^ourt, being of opinion, that 
the share of the disputed lands adjudged to the plaintifl* by the 
Zillah Court, was considerably greater than he appeared to be 
entitled to from the amount of his contribution to the^pntebase 
money, passed a decree, amending the decree of tbeZUlMk. Judge; 
and adjudging to Koshul Cbukurwutty, the respondent A- S ana 
share, or l-8th only of the joint estate. 

On a further appeal to the Sudder Dewanny Adawlut by Koshul 
Cbukurwutty, the pundits of the Court delivered a vyuvust/in, 
reciting, that, ** of lands purchased by two brothers, living together 
in common, without any paternal fortune, from their joint earnings, 
isadharunoparjun) each was entitled to share in proportion to what 
he had contributed, without regard to seniority; and that where 
the proportionate contribution of each was not determined, there 
was no rule in the Hindoo law by winch the respective shares, to 
which each was entitled, could he .settled.’' 

On enquiry by the Court, the pundits further stated, that if it 
should appear that the disputed lands were acquired partly by the 
capital of the respondent, and partly by the labour of the appellant, 
in that case each would be entitled to a half share; or tiiat if they 
were acquired with the joint labour and capital of the respondent, 
md of the labour only of the appellant, in this case, the respondent 
was entitled to 2-3ds, and the appeliaut to l-3d of the land. 

Under the above opinions of the law-officers, and on equitable 
sonsidcration of all the circumstances of the case, especially the 
presumption arising from the eviiiencej' tliat the respondent had 
contributed chiefly the money by whicllrthe lands were purchased, 
but that the appellanf'gave his time and labour to the improvement 
of them, for the joint heneR^f his brother and himself, the Court 
(present J. H. Harington am J. Fombelle) passed a Rnal decree, 
amending the decrees of the Zillah and Provincial Courts, and 
adjudging to the appellant a third portion of the lands, with a 
proportionate share of the mesne profits from the date of his being 
ousted to the period of the execution of the decree. 
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l^ats of suit in the three CoQi^f%ere made payabte^y cadi 
spectively. ^ <.. 


m. 




GOOROOPERSHAD BQ«E, and other Hein of G(»al Bose, iW 

Appellants, ■■■ 

versus 

BISNOOCHURN UEYRA. Resp^nt. 

THIS was an action broui^ on the 1804, in the Cl^Pfjr 

Zillah Court ^ Beerbhoori^hy Bisnooohif^^l^^a, to recover 

possession of certain aurungs, or iron manufad^ih^s, situate in the 

district of Beerbhoom, within the limits of per^unnah Mullarpore, ;roti ina> 

the defendant's landed estate, and for the proprietary dues levied mifucturics 

on the iron there manufactured. i*% 

It was stated in the plaint, that the revenue derived from thtf 

iron mines of the late Beerbhcmjn zemindary, having always be^defendant, 

kept distinct from the rent of trm land in which they lay, the whomNn the dls« 

of the former was collected separately by the zemindar, at certain of 

aurun^jt- of manufacture, whither the ore was brought! 

for the aggregate of these collections formed one and to the 

branchunder the general denomination of the loha proprietary 

wieAaj^'i^'e’^'Hsi^indar likewise paying, in consideration of his 

profits. d^Ved therefrom, a distinct assessment to Government, 

under the same designation. That wiiilc the Beerbhoom zemindary manufac- 

was under the immediate management of the officers of Govern- tiired, ad- 

ment, the proprietary dues derivable from the iron mines, being bi 

the same manner kept distinct from the rent of the land, had been plain. 

farmed, as one separate tenure, for a number of years, under the tiflf; it ap- 

above designation of the loha mekal; the farmer of which had pearingthat 

possession of all the aurungs within the zemindary, and made the 

collections on the iron there manufactured, without any interfer-^Qd'^he*’ 

ence on the part of the proprietor of the soil. That, in like manner, revenue 

when different portions of the late zemindar’s estate in which iron derived 

mines lay, had been sold; no right to the property of these mines, 

or to the possession of the aurungs where the established dues nianufac- 

were levied, had been conveyed to the purchasers of the land; the tured were 

right of property in all the-iron mines of the zemindary remaining distinct 

with the holder of the loha meh^l. That this mehal had continued 

the property of the Rajah of Btierbhoom, till the year 1205, Bengal fhewil; 

era, corresponding with the year 1799, A. D., when in addition to and rom- 

some lands belonging to ti^il^Rajah, it was sold by public sale, prehended 

under the orders of the BoaiS^’Revenue and Collector, to tbe 

laintifiT. That the plaintiff, his purchase o^the loha «iehalf%/^„^fi^^ 

ad acquired the whole of the former zemindar's rights in tlie iron nf ibe late 

mines of his zemindarv. That he was cAlstiquently vested with Beerbhoom 

•' ^ X ^ zemindary; 

(a) TTie deduon in this case must he considered as founded on a general 
principle of equity, rattier than on any provisions of the Hindoo law; the ruira yghadpnr- 
of which, applicable to Joint estates held by two or more brothers, living 
family partnership, hare been stated in the reports of former cases. ..i* 

VOk. I. XX 
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the right of levyin; the proprietary dues on the iron manufactured, 
and of Aoi>sessiujr the several durungs, or places of manufacture, 
where tnee dues were levied; and which had always been held'by 
the'tiolo^er of the /o/ta mehal. 'I'hi^. notwiihsian ling this, the 
defendant, who luul, in the year 120?,%. S., purchased the pergiin- 
pah lllullarpnre, in which the aun/n^f .of Damra and Geeanpoora 
are situate, hud unjustly taken possesJton of tliese aurungs, and 
levied the proprietary dues derivable from the iron there manufac- 
tpred; for the recovery of which, therefore, and the mesne profits, 
’"Hie plaintiff now sued. 

It was set forth for the defendant, that the proprietary ri;<ht to 
the iron mines, and coTiaeqiicutly the right to levy the prottrietor's 
<liics on the irortbfonght fur manufa^iij^ig to the aurungs, followed 
the propertv of the land in whiclr''tli^ lay. 1'ha^couse«pientIy 
the pl.iiiiliff had no right in any of tlie iron mines, or aurungSt 
except what lay wiihiii the lands purchased by liiin. That the 
] ctguiinnh \Iuilaipoie h.iviiig been purchased by the tlefendant in 
the year 12ti*2, fioni the late zrinindar, the aurungs in dispute lind 
Ix'cn traii.*iferred to him along \vi:)i the land: and that he had 
accordingly rcrei'ed possession of both under a decii of sale 
executed by the zemindar; and an %'nulnaruch (or order of pos-> 
ses^ion') from the Colhotor of the zillah, in the year 12U3, from 
W'hich time he hud l ilii them uiiiiiteiriiptcdly. 

It appeared from the evi Icnce and the puiiers in the "Case, that 
■the levcniie dciived by the late/cmindar of Beeibhoorh' from the 
iioii ore witliin the limns of tds zemindary. as well as the assess- 
inoiit paid oy him to GovcMinieiit on tiint areoiint, hid, as stated 
ill Die plaint, been kept ilistinct from the general land revenue, 
and entered in tl cacconiils both of the zemindar and of Govern- 
ine’it. as a sepiiv.ite aiticle, under ihe denomination of the lohtt 
meiial, 'Ihat wiili some paitial exceptions, the entire revenue 
derived by ilie late zemindar fioin tlie whole iron mines of his 
estate was iiiclniled under this one head, though collertcd at va¬ 
rious pl.iees of inaiiufaotiire, called aniungs. That in the year 1778, 
A. 1)., at which time the '/.c-miiidary of Beerhhuorn came under 
the immediate management of the. officers of Government, the 
iron mint s being farmed to Mr. Furqiiliar, under the deiiominalion 
of the loha mehal, at an annii.il rent of sicca rupees 766, the 
aurungs situate within tiic lands since purchased by the defendant, 
were comprehended in the said nieh^l, and in the possession of 
Mr. Farqnliar till tlie year 1789; thai;iutlie deed of sale executed 
in the year 1202, in favour of the defendant, by the late zemindar 
of Becrbhnoin, while it. rli.stiiictly specified each of the mehals 
contained in the estate purchased by the iJefendant, and particu¬ 
larized with great ininuteuess the riglits and property conveved to 
him, there was no rnentiou of ih^dttrungs in dispute, or of the 
iron mines situate in the land sold; whereas the''title deeds 
delivered by the Collector of the zillah to the plaintiff expressly 
purported to convey to ^im, along with lot Dehchooah, the entire 
loha mehal of the Beerbhoom zemindary; subject to a distinct 
Government asse$.smeiit of the annual sum of sicca rupees 816; 
and that on a petition from the plaintiff, representing that the 
officers appointed to put him in possession of liis purchase had 
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onljr given him possession of Ibt^ Dehchoonh, and not of the 1811. 

de^hed loh% mehal," the Collector issued a purwanna^ .jg^^ressly - 

directing that the plaintiff should be put in possessiolFofijtthe 

“«»!»• i» Ji'Pxte- *,«• , .. k 

On consideration of the above circumstances, the Zilluh Judge others,v.'' 
passed a decree, adjiidgin|^^to the iihuntiiF the proprietary riuhlfBisImoo- 
in and possession of the tturunga of Datura and Ka^poora ; witli 
costs against the defendant. 

Oil appeal to the Piovincial Court of MiiO' shedahad, that Coui^k 
in a decree reciting that the proprietary ri<!:hi of the entire lohct 
mehtil of the Beerbhoom district, iiiciiidiug the prope'ty of all . 
aurungs, mines, smeltiiig-h^jises, and other iron/work'^ l>ing within 
that district, was vested ifr'diiM.respondent, atBritieil the decree of 
the Zillah Coflrt, with costs'against the iip'pellaats; aixi directed 
that the Zilluh Judire should ascert.iiii by an aumeeii, what profits 
had ar’crued to the appellants from the iron mehals of Damra and 
Geeanpoora, and cause the same to be paid by the appellants to 
the respondent. 

Oil a further ap: eal to the Sudder Dewanny Ailawlnt, the- 
papers relating to the sale o^dot Didichoonli, &c. were piociired 
from the records of the Board of ll-vennp. These confirmed the 
proof in favour of tlie respomh-m’s claim, clearly shewing that 
the auruiS^^sni dispute h-ad been eomnrnh'iided witiiiii the general 
loha mehnlof \he late zetnindaree of Beerbhuoin. .-Xiid tliouuh, in 
the report of the l olh-ctor respecting the sale, the lo/in }7iehtUs 
were not specified as a distinct mehnl or hiaiich of revenue, but 
entered as part of the -issets (jaecdad) of lot Dehc'.iooah (tlie 
purchase of the rospoiuleiit), and a doubt mialit therefore bo 
ciitertuined wdietlier the Ho.mt were aware that the Collector 
meant ro include therein ll»e entire hfin mehnl of tlie neerblinoiii 
zemindury, yet this plea could not, the Coiiil observed before, 
avad to the appellants. It nppe.ned to the Coiiit clear that tlie 
dues levied oil the iron niaMufactiiied at tlie nurungs \n disinite, 
were iucltnled in the, general loha mehul; tliat the tight of levying 
these dues and of possessing tlie nnrunys where they were col¬ 
lected, had always been vcsieil in the lioliler of the lohn mehai; 
that no riiilit to these ilues, or to the possession of the auntngs m 
dispute, hud vested in the appellunts bv their purchase of the land 
ill which they lay; and (hat the lespoiideiit, ir.iving received 
possession from the Collector of the disputed atirutigs, as pur¬ 
chaser of tlie loha MichaJ, was entitled to a jiidgmoiit against tlie 
appellants. 

The Court accordingly passed a final decree, siffirming the 
decree of the Ziliali and Provincial Courts, as far as they went to 
declare the right of the respondent to [lossessioii of the disputed 
aurvngs, and to the proprietai'y dues collected on the iron ore there 
maniifuctiired. 

The Court, at the same time, thought it proper to set aside that 
part of the Provincial Court's decree which went to tlotine the 
nature and extent of the rights of the respondent in the mines and 
places of mantifacture; concerning wliich there was no r^uestion 
expressly before them; nor had there been a sufficient iuvestiga>.- 
tiou to admit of such definition. 
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Costs of suit in all the Courts were made payable by the ap* 
peliants, the Ziliah Judge was directed to ascertain and report 
the amount of the mesne profits derived by the appellants from 
the disputed aurungt^ to the date of the execution of the decree. 

Cn the motion of the Third Judge, who thought it doubtful how 
far the Board of Revenue had intended to authorize the Collector, 
with the land purchased by the appellants, to dispose of the entire 
loka mekal of the Becrbhoom zeraindarv, and whether therefore 
Government might not have a claim to the disputed aurungu, a 
copy of the Court's decree was transmitted to the Board of Re¬ 
venue for their inform^on ; and to enable them to bring forward 
by a separate suit any claim on the part of Government to the 
auTungs in question, which it might be judged proper to maintain. 

In perfecting and carrying into execution the Court’s decree 
in this case, a fuller investigation into the claims of the parties 
became necessary. 

The appellants claimed a right to set up new aurunga for the 
manufacture of the iron ore within their estate, to levy the pro¬ 
prietary dues on the iron manufactured therein ; and to prevent 
the miners, and other persons employed in the manufacture, from 
bringing ore to the aurungs decreed to the respondent; thereby 
rendering the rights adjudged to him entirely nugatory. 

The respondent, on the other hand, claimed an exclusive pro¬ 
perty in all the iron that lay within the appellant's estate; and the 
liberty of opening new mines, and erecting new aurungs, at his 
pleasure; with some further privileg^es, respecting the cutting of 
wood for the use of the furnaces andjthe provision of other materials. 

The Conrt accordingly obtained from the records of Govern¬ 
ment such papers relating to the loha mehal of Beerbhoom as were 
procurable, and directed the Judge of Ziliah Beerbhoom to receive 
such evidence as the parties might pioduce, and to examine a 
sufficient number of competent witnesses on the points at issue 
between them. 

From the further enquiry, it appeared that the iron ore, with 
which the district of Beerbhoom abounds, being purchased by cer¬ 
tain heoparies (itinerant dealers) from the persons by whom it is 
dug, or collected, is by them brought to the aurungs, or places of 
manufacture; that there it is purchased by the manufacturers, from 
whom the zemindar, or the holder of the loha mehal, wliere held 
distinct from the zemindary, levies a due, proportioned to 

the quantity manufactured ; that thi%.jll^ is collected at different 
stages of the manufacture; a certain levy'heing made at the kotsal, 
where the ore was first roasted; and another at the khamarsal, 
where the iron is finally prepared for use : that the general loha 
mehal of the late Beerbhoom zemindary included the collections 
thus made at a variety of different aurungs, or places of manufac¬ 
ture, and forming a distinct branch of revenue collected* by the holder 
of the loha mehal, who, in consideration of the profits thence derived, 
was subject to a distinct assessment to Government: entered sepa¬ 
rately in the public acounts, under the same dpsigiiation; that these 
payments, at the places of manufacture, had, with the exception of 
some trifling and irregular contributions, levied at the time of dig¬ 
ging, or collecting, the ore from the ground (which appeared also 
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to have been made on behalf of the*holder of the loha mehal'^t con- 1811* 
atituted the sole income derived by the late zemindar the iron —— 
mines lying within his estate : and that while the lolka'^ha^ wasGooroo- 
held in farm, separately frojn the zemindary, the zemindar had. no 
right of interference with the working of the mines, or manufadture 
of the iron at the aurung^.situate within the limits of the mehal', Bisaoo- 
and that although there were some partial loha mekaU in the late ^ora 
zemiudary, which appeared to be annexed to particular land me- 
AaAi, yet the iron mines of pergunnah Mullarpore, the oppellan^s 
estate, were clearly comprehended within' the general lo/ia mehal 
purchased by the respondent. . . ! . 

It was not established, however, that any special privileges had 
been enjoyed either by the^anufacturers, or by the holder of the 
loha mehal, in respect to ^ firewood, or other materials required 
for the manufacture. These were purchased by them in the same 
manner as by omer individuals. 

Under the above circumstances, the Court .'present J. H. Haring- 
ton and J. Stuart), viewed the sums levied on the iron manufac¬ 
tured at the aurungs, as the consideration, or price, taken by the 
owner of the/oAa mehal for his ore, appropriated by the manufac¬ 
turers, and therefore, as a fair and legitimate subject of property; and 
were of opinion, that the respondent, by his purchase of the loha 
mehal, being vested with the right of collecting these proprietary' 
dues on the iron produced from all the mines comprehended within 
that mehal (in which the appellant's estate was clearly included), had 
succeeded to all the proprietary rights held bv the former zemindar 
in the iron mines comprehended within the said meAaf; and, conse¬ 
quently, in the mines lying within the appellant’s lands. With a view 
therefore to secure to the respondent his just right as proprietor of 
the loha mehal, and provide, at the same time for the rights of the 
appellants as proprietors of the soil, the Court judged proper, in 
their instructions for the execution of their decree, to declare the 
extent of the rights which their decree was intended to recognize 
in the holder of the lohamehal, by the following specification : 

1st, The respondent is entitled to require that no ore, the pro¬ 
duce of the zemindary of appellants, be manufactured without 
paying him the established dues heretofore levied by the holder of 
the Utha mehal. 

2dly, In order to secure the receipt of these dues, the respondent 
is entitled to possessioa .ipf the contested aurungs of Damra and 
.Geeanpoora. 

3dly, The appellants'tiKall not be deemed entitled to establish 
aurungs, for the manufacture of iron ore produced within the 
limits of their landed estate. 

4lhly, The appellants shall not be allowed to prevent any per¬ 
sons taking the ore from the established mines, and carrying the 
same to the aurungs of the respondent; nor be permitted to exact 
any fine or consideration for the ore which may be so taken and 
carried away from the established mines. 

fithly, The respondent shall not be entitled to establish new 
aurungs for the manufacture of the ore produced in appellants 
estate without previously obtaining the consent of the appellants, 
or the legal possessor of the soil, for the land upon which the now 
aurungs may be constructed. 
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1811. 6thly, The respondent shall f>e entitled to cause new mines of 
iron ore t<^|^^pened in the landed estate of appellants on cotuii- 
peishnd" lit'*! of makt% to tlie appellants a full and liberal compensation 
Boae, nai) value of any land which may be rendered unfit for cultiva- 

others, V. tion by opening the new mines. 

Ilisiiiioo' III explanation of the altove decree, the Court observed, that the 
Hevra of the respondent to possess the aurungs held by Mr. Far- 

^ * qiihar, as farmer of the loha mehalj to levy the establislied dues, 
and to claim that the iron ore be brouirht, us heretofore, to those 
aurungs frotp the existing mines, was obvious: since without these 
privileges the loka nre/io^iist be a nominal tenure only ; and that 
the prohibition to appellants, against erecting aurungs, was mani¬ 
festly dcriviiM' from the nature of the loha mehal\ whether 
considered as private property, coiiipreheniliiiu: the exclusive right 
of the late zemindar of Becrblioum to the iron ore produced in his 
zeinindary, or as a distinct source of revenue to the estate, for 
which the holder of the mehal is responsible; since a permission to 
other persons to establish munufuctories of imn, witliiii the hniits 
of the loha mehal, for the piirpi se of maniifactiiring iron, the pro¬ 
duce of the land therein included, would obviously inteifere with 
the exclusive rights of the holder of that mehal', and a competi¬ 
tion must tend to diminish his profits, as well as injure 'he puldic 
revenue, for which the.se profits were the scciirity. The Court like¬ 
wise considered the right of tlie spniulent to ciiiise new mines 
to be opened, to be dcducible from the Siime principles; and 
remarked, th it unless this power be reco^m/ed, iiuy luw mines 
which may exist in the zemiiidary of appellants, intisl be lost, not 
onlv to the respondent, but to the public. 

The Court at the same time remarked, that as the respondent 
can have no right to the land of the estate of ufipellauts, his i'u>ht of 
causing new mines to be opened ought not to be c.xercised without 
making a full compensation to the app'dlaiits for their ecpial ri<j:l)t 
to cultivate and imtirove their landed estate ; such compeiis.ition 


forming a fair and equitable adjustment of their coiifii''ting rights ; 
and that for the same reason, if tiie respondent should require any 
part of the estate of atipellants for the improvement of the loha 
mehal, by the erection of new auiungs,\\e must obtain the consent 
of the appellants. 

To guard against too extensive consequences b' iiig drawn from 
the position that the loha mehal involved - the richt to the iron 
^^inines within the late zemindary of Beefbht^m, it appealed to the# 
Court rieco.ssary to state under what qualification tliis right must 
be exercised. 


This right, the Court observed, was by no means to he under¬ 
stood as an iincoritroiiled and i.h.soltitc property ; hut a •ight to be 
exsricised according to established us.ige It appeai^b^ tQl.'the 
Coii'it, for instance, that the proprietor of the loha v^Quld 

not be jiistitied in attempting to stop or restrain the m&i&Xifauture 
of iron ; or in attempting to exact, from those concerned in it, any 
dues, or payments, which have not been customarily rendered. 

Court likewise judged it proper to explain, that nothing 
x^'tneir decree was meant to affect any rights or privileges, which 
'^the propiietors of the other lohamehals above mentioned, might 
be found to possess. 
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With respect to these rights, hofrever, as well as to the rate of 
mnjikana russoom, or proprietaiy dues, upon the irogjafeduced in 
the mines of the respondent’s loha mehal, which ^W^is legally 
entitled to receive, the Court observed, it would be irregular to puss 
any determination, the proper parties not being before them. * 


RAJA JYPORKAS SING,,Heir of Bikramajeet, Appellant, I 81 i- 

versus ^ *'’■ - 

JOG RAJ SAHOO, Re^ondent. Sept, toil 


THIS was an acl'oo broiight by Raja Bikramajeft, zemindar offinim by 
pergunnah Shiihabud, &c. on the 3d of April 1799, in the Zilluh <be iiIhih' 
Court of >)hahabaii, for the recovery of Sa. 15s. 1.3,954, dne to the 
]>luiiiiitl'on a balance of aoeonnts between him and.Iogruj ^nhoo, a ),f 
banker, who hsiving been 7'a/twiWar, or treasurer to the plaintiff, siuu-d to 
bad received sundry sums of money on his behalf. be due 

It was ^tated in the plaint, that in the month of Plingoon 
Fuslee. on an adjustment of accounts between the plaintiff, Rnd 
Bhowamiy Doss, the (lei'cndant s gomashta, through whom his (» nee of 
trails.iciions willi tlic piaintiff had been canied on, a balance of'‘cc"anis, 
Rs. lO.OUi) appeared in the plaintiff’s favour; tliat a person named 
Neeltiuinny Miter was in p'ossession of four mortuage bonds on 
siin'lry lands belonging to the plaintiff's zemindary, whicli had sets up .ic« 
been exei-iited by the plaintiff as sicurity for the sum of Sa. Its. quitiauees 
20.600 with interest, to the said Bhowanny Doss, on- bdi ilf of *1“-* 
defendant, and by bim transferred, witii the plainliff’.s aeqiiies- 


cence, to the abovcmeniioned Nceliiiunny Miter; that an interest rni'our by 
of 8,490 nipees hail accrued on these lands, making the total claim i'*® plniu- 
of Neelmunnv, under the mortgage, amount to 29,000 iiipecs; that^‘* 
BhouaiMiy Doss, the defendant’s ^OMas/i/a, deducting the 10,000 fr„u, evb 
rupees balance due to plaintitr, had taken from the plaintiff fresh deure, tliat 
builds, with a fii tlicrteim of payment, for 19,000 rupees, in the 
name of Neilmuniiy Miter; and engaged to get back fiom fbat 
person the former bonds, and deliver them to be cancelled by the 
plaintiff; that the plaiiititi, un the faith of that engagement, h.ad tioaHlIy, 
execiiled to Bliowanny Dos*., on behalf of the defendant, a full *'”* Oiat 
discharge from all liemagds up to the date of the aliove f'^isac- 
tnm; but that NeelmUm^H,?^Miter having refused to accede to the n;^ 
above arrangement, theplaintiff had hocii forced, in order to pre-fulfilled ; 
vent a foreclo'-ureof the mortgages, to settle separately with Neel- 
munny Miter; iliat the defendant was therefore accountable to thejjj- 
plaintiff for tlie balance of 10,000 rupees, with interest from the pinhiuff 
, ' t the 

. (?) f'dl exposition winch lias been given in the report, of the deereTSBioiint 

pass^in tliipease, renders it niinecessnry to add any remark ; except that the proved to 
Hoard, of Revenue did not judqe it heressnry to prefer a claim to the loha mehal, he due t* 
purnlmaed by the respondent, on the part of Government; it is however, him with 
for obvions reasons, to be regretted, that when the Beerbhoom zemindary interest, 
was parcelled out for public sale, by the collector, this mehal was not brought 
to the parliciilar notice of the Board, and distributed, in a proportions^ asseas- 
inent, on the several portions of the zemindary, in which the iron miues are* 
situated. 
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1811. date of the adjustment of their accounts; making the sum, for the 
~—~— recovery of^hich, and tlif^stitution of the deeds of mortgage 
porkas 19,000 rupees, execute's above, the plaintiff now sued. 

Sing,*v. defendant resisted the claim; stating that in the month of 

Jog Ray Phagoon 1204, all transactions between him'and the plaintiff had 
Satioo. ceased; that the plaintiff had then executed acquittances in full 
for all sums of money received by him on account of the plaintiff; 
and that these acquittances had ao connection with the transac¬ 
tion respecting the mortgages. 

Farigh Kj^uttees (deeds of acquittance) under date the 14th 
Phagoon 1204: purpor^g to be executed on an adjustment of 
accounts with BhowannV^oss, and releasing the defendant from 
all claims by the plaintiff on account of the tahvildarry of the 
plaintiff’s estate, and other t'ans 'Ctions, were exhibited by the 
defendant, and admitted by the plaintiff. 

From the evidence of Bhowanny Doss abovementioned, and of 
two other witnesses who had been employed by the plaintiff in 
settling his accounts with Bhowanny Doss, conHimed by a letter 
addressed soon after the transaction by Buowaiiny Doss to plain¬ 
tiff, it appeared that the above deeds hud, as stated by the plaintiff, 
been executed by him under the condition that Bhowanny Doss 
should procure the mortgage bonds in the possession of Neeluiiiu- 
ny Miter to be cancelled ; but that arrangement had been pre¬ 
vented by the refusal of Neelmunny Miter to give up the old bonds 
on the terms proposed by Bhowanny Doss, also that Sa. Rs. 8,341, 
14^ anas, was the amount of money due by the defendant to 
plaintiff on the adjustment of accounts, for which the above 
farigh hhuttees had been granted. 

A few days previous to the decision of this suit, the defendant 
exhibited another document, alleged to be an ikramameh, executed 
in his favour by the plaintiff on the 7th Aghun 120.5, and pur¬ 
porting ** that ail accounts having been settled between the plain¬ 
tiff and defendant, deeds of acquittance had been executed by the 
former to the latter; that the plaintiff would settle the business of 
the mortgages with Neelmunny Miter, to whom he had executed 
new bonds for 19,000 in place of the old bonds for 20,600 rupees; 
and that the plaintiff had no claims whatever on that, or any other 
account, upon the defendant.” ^ 

^..■The above dociiinent was alleged by the plaintiff to*e a 
r-J^rication; and of the two persons whose names were signed as 
^^esting witnesses, one wholly denied having ever attested the^ 

' document in question; the other, besides thnt he could neither 
read nor write, and stated that his narng' had been written by 


another person, fell into various gross contradictions respecting 
the circumstances under which the deed in questioiv.bjd been 
jBKeCtfted, moreover, this document bore only the seal|^jH Raja, 
^E^W the three others were likewise signed; the appetfai^pof thet‘ 
seal’ strengthened the suspicion of foiigery, and no mentlm of it 
had been made by the defendant in the first pleadings. 

«The Zillah Judge rejecting the ikrarnameh as a manifest fabri- 
jcatiqn, and considering it to be fully established that the farigh 
"^huiteet had been executed on the faith of the verbal engagement 
of Bhowanny Doss, to procure the former deeds of mortgage to l^e 
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cancelled, which condition had not been fulfilled, passed a decree, 1811* 

adjudi'iiig to the plaintiff the sum oL 8,341 rapees„^14$ anas. _ - - 

with 7.820 rupees, 7| anas interest at tvraveper cent, fiotn the I5th 
Magh 1'204, upto the dute of the decree, making in all 
rupees, 6 anas, payable by the defendant; who was likewise ordered jo^ Rh] 
to restore the mortgage deeds for the sum of 19,000 rupees. SHhoo. 

On appeal to the Patna Provincial Court by Jog Raj Saboo, that 
Court reversed the decree of the Zillah Judge, on the ground that 
in tile farigh khuttees executed by the plaintiff, there was no 
mention of the adjustment respecting the mortgages, which there 
would probably have been, if these farwk khuUeest had been 
merely conditional, and that therefore no Mbsequeiit claim by the 
plaintiff on the defendant, could be sustained. 

Kaja Bekrainajeet having demised white the appeal was depen> 
ding before the Provincial Court, his sun Jyperkas Kai, who 
succeeded him, preferred an appeal to the Judder Dewanny 
Adawlut. 

In this Court the respondent, while he continued to deny that 
any balance iiad been due by him to Raja Bekrainajeet at the time 
of settling their accounts, yet acknowledged that Bhuwaniiy Doss 
had, acting us his agent, and on his behalf, entered into an 
engageinent to procure the restoratiou of the old mortgage bonds 
and the acceptance of the new by Neelmunuy xMitcr. But he 
alleged that this engagement was in no way connected with the 
execution of the farigh khuttees, and argued further, that as he 
had always been reaOy to fulfil his eiigageineiit, and would have 
done so, if the Raja had nut chosen, without consulting him, to 
settle separately with Neelniunny; even supposing the condition in 
which the farigh khuttees were executed to have been the can- 
celling the old bonds, still as the Raja had by his own act prevented 
him (the respondent) from fulfilling tliis condition, he was not 
entitled to set them aside on its failure. 

This latter plea was at variance with the facts of the case; it 
plaitiiy appearing that the respondent had no means of compelling 
Neelmuiiny Milter to accept the new bunds, and no remedy 
against him on his refusal; that the appellant having, previously 
to the present suit, brought an action against Neelmuiiny and the 
respond^ jointly, to compel the cancel of the old mortgage bonds, 
had been’cast, and referred to his remedy against the respondent: 
and that he had consequently been compelled, in order to prevent . 
the foreclosing the mortgages, to settle separately with Ncelmunny 'A 
Mitter. 

The Court of Sudder Dewanny Adawlut (present J. H. Harington 
and J. Fombelle) considering the evidence of appellant’s witnesses, 
and the acknowledgment of respondent, that Bhuwanny Doss had, 
in his beh^j^'.'ahtered into an engagement to procure tlie restora¬ 
tion of the'-tE^'^ortgage bonds, and tlie acceptance of the 
by NeelmunifV Mitter; tliat such arrangement had not been carried 
into effect by the respondent, while he did not, at the same time, 
attempt to shew any consideration on which the engagement wu 
entered into, besides that set forth by the appellant, or in wjhat 
way he had accounted to the appellant for the sums of money.which 
he acknowledged to have received in bis behalf, coucurred with 
TOL. r. Y y 



.346 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


the Ztllah Judge that the farigh khultee$ were granted condition* 
ally; and that the condition having failed by the refusal of 
Neelmunny Miter, withoui any fanit of the plaintiff, they were 
void. The Court were further satisfied, by the evidence, of the 
balance due to the plaintiff, as stated in the decision of the Zillah 
Judge; and passed a final decree, reversing the decree of the Pro* 
vincial Court, and adjudging to the appellant the sum of 16,i62 
rupees, 6 anas, with interest from the date of the Zillah decree. 

Costs of suits in the three Courts were made payable by the 
respondeitt. 


1811. MU.SSUMMAUT SOOBHANEE, Appellant, 

-T— versus 

Sept. \uh. BHETUN, Alias SHAH AZAMALLY, Respondent. 

'» 

Claim of a THIS was a suit brought by Mussummaut Soobhanee, the widow 

widow to of Shah Khadim Ally, on the 7th of August 1805, in the Zillah 
*n***d** Court of Purnea, for the recovery of 75 becgahsof lakhiraj land, 
ceii8^ * annual produce of which was specified at 528 rupees, 
husband, a It was Stated in the plaint, that the defendant, being the servant 
fttkeert to of Shah Khadim Aliy, the plaintiff’s husband, had been employed 
whom the (,y {„ rollection of the rents of landed estate, and in the 

hwfbeen i«atiagement of his other concerns; that on the death of Shah 
appointed Khadim Ally, in the Fuslee year 1210, the plaintiff, being his only 
Jauusheen, heir, succeeded to his property, and continued the defendant in 
his former employment; that the defendant, for one year, collected 
ViU of th^ ^he rents, and regularly accounted for them to the plaintiff: but 
deceased, at the end of that time, getting possession of the title deeds of 
It appear* the land, he had set up a claim to the proprietary right, and 
Ing that the the plaintiff from possession, for the recovery of which 

alij^iming therefore she now sued. 

thedefen* In answer, the defendant represented that he had been the 
danttobe follower (Bolka) and disciple {Chela) of Shah Khadim Ally 
lrA^**hBd ^ohurwunlee, who was a fakeer of the Aghoree class; that Shah 
intended Rhadiiii Ally, beint; childless, had brought him up as hiuen; and 
to bequeath givint; him possession of the title deeds of his landecTproperty, 
to him his made him manager of ail his concerns: that when on his death- 
Shah Khadim Ally called the plaintiff, his wife, and Biihoo 
confirmed widow of bis deceased son), and informed them that having 
to the ex- no child surviving, he had educated the defendant as a son, and 
tent al- given him the possession and management of all his property; 
the that he bed omitted one thing, which, if he recovered, he would 
supply; viz. to make the defendant a y«i4eer, and constitute Jhhn 
law, visJ his,successor (Janusheen): that he desired his wife (the plaini^f) 
one tliird^|) the event of his death, to call an assembly of Yafeggr ^ and'ou 
other two*^® fortieth day after his death, to cause them toinvestthell^endant 
tliinls ad- ^dh the fakeer*s insignia, and make him Janusfuen, or sjmeessor, 
Judged to* aeWdiog to thexostoms of their tribe. That, accordinPy, the 
Um wados^pleiutiff having called an assembly of fakeers, and informed them 
of the will of her husband, the defendant was regularly oi^t^ted 
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Janusheen of Shah Kbadim Ally, that it was the custom amon^ 18lt. 

fakters for the Balka, i|nd Chela, to succeed to the propterty of bis . . . ■ 

Moonhid, or spiritual guide; and suppott such relations as be may Mnssuin. 
have left, that the defendant had accordingly held possession 
the lands in dispute and maintained the plaintifT, till she, having 
quarrelled with him, left his house, and brought the present suit. aUat Shsb 

It was proved by the evidence, on the part of the plaintiff, that AsamsUy. 
the defendant had, till Shah Khaditn Ally's death, acted as his 
servant, receiving wages as such; yet it appeared to be established 
by the evidence on the part of the defendant, that thi? deceased 
in his last illness had said to the defendant, “ If 1 reaver, I will 
make you my cAefa (disciple) and a fakee^; and if I die, my wife 
will do soand it was fully proved that the plaintiff, on the 
fortieth day after her husband’s death, having called a large 
assembly of fakeers, declared her husband's will that the defendant 
should be invested with the insignia of a fakeer, and constituted 
his janusheen, or successor. That they accordingly performed 
the rites necessary to the carrying such will into effect: that it 
was not unusual for Jantuheens to be thus constituted; and that 
the defendant obtained possession of the estate soon after the 
above ceremony. Some of the witnesses (fakeers) deposed that 
the person appointed janusheen was also entitled to the property 
of the deceased; according to the custom of fakeers ; under an 
obligation to treat the wife of his spiritual guide with respect and 
care. 

The Zillah Judge, under the above circumstances, dismissed the 
suit; confirming the defendant in possession of the lands in dis¬ 
pute; and directing that a suitable maintenance should be allowed 
out of it to the plaintiff. 

On appeal to the Moorshedabad Provincial Court, the decree of 
the Zillah Judge was affirmed. 

The appellant petitioned the Court of Sudder Dewanny Adawlut 
for a special appeal, on the ground, that even if the allegation of 
the respondent, respecting the late Shah Khadim Ally's having 
made a will constituting Bhetun his janusheen, were true, yet that 
such a will could not legally convey his property to the respondent; 
and the Court, having the decrees of the lower Courts before them,, 
were ^-opinion, that the cause deserved further investigation. 

They ^refore admitted a special appeal. 

From the sunnuds under which the lands in dispute had been 
held by Shah^hadim Ally, which were called for by the Court, it 
appeared that they were not appropriated (wuqf) to the support 
of any religious establishment; but had been granted'*to Shah 
Khadim Ally for his personal support, as a muddud mash tenure. 

The proceedings on the case were submitted to th^ Moosuhnan 
law officers of the Court, with the following questions: 

' 1st, This jrespondent having been constitutedjanusAeen of Shanf 
Khadim Ally, by an assembly of fakeers, on the declaration oYthe 
appel|tot, respecting the nuncupative will of her deceased husband^ 
is thq^spondent entitled, under the general movisions of the Moo- 
humhtudan law, or the special customs of fakfers, to the succtision 
of the lands, and other property of the deceased ? oir does biaeilitw 
deiicepd to his other lawful heirs t 
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1811. 2dlv, In the event of the rigrht of the other heirs being prefer^'. 
Mitwum- *'*^‘** respondent, Shah Khadid^ Ally having left only 

mautSo^ a wife, and a son’s widow, what shares do these take respectively ? 
bhanee, V.'' In answer, the law officers delivered a futwa to the following 
Blwtiin, purport: The appointment of janitshccn among the Jnkeeru 
ai^tt Shah termed mushaekha conveys no right of sucression to property ; 
zauis merely of a spiritual nature, and intended to give to the dis- 

ciple tlie same authority as his moorahid, or spiritual guide 
possessed. The lands in dispute bcins: the personal acquisition 
of Shah K^dim Ally, and not held in rig-ht of succession as 
janusheen'w'tiny former Jakeer, are divisible among the leeal 
heirs after the payment of dower and other debts; the plaintiff, 
as widow, is sole heir of the deceased, (the wife of a deceased son 


inheriting no portion of his father’s estate) her specific share is 
one-fourth of the estate; but it being ruled by^/uiu;as that there 
is in modern times no bytoolmal or public treasury, regularly 
established, the other three-fourths also revert to the widow. 


As some.of the witnesses had stated it to be customary for the 
janusheen of a^fakeer to inherit his property ; it was probably the 
intention of the deceased, in declaring hts will that the respondent 
should be his jantiaheen, to make him heir to his property. A 
further question was therefore put to the l.iw officers of the Court, 
with a view to ascertain, whether, in that case, the TC.«poiid» iit 
would take the whole, or a share of the estate, under the will of 
the deceased, and the citstom offakeera. 

The law officers, in answer, stated, that among/>»Aecrs who are 
termed azad(let free, viz. persons who observed none of the prescribed 
ordinances of religion) and who have no wife or child, it is custo¬ 
mary to leave their property to their janusheen’, but among 
mushaekha, who follow the rules of the Muohiimmudan law, .and who 


marry and leave a family, if they appoint any stranger to be their 
janusheen in spiritual matters, it is not usual for them to bequeath to 
him their propertv; though they sometimes make a gift to him, for 
the sake of enabling him to dedicate himself wholly to devotion. 
That Shah Khadim clearly appeared to be of the mushaehh class 
of fukeers. That, however, if his intention in willing that the 
respondent should be hxr, janusheen, was to bequeath to him his 
property, the respondent would he entitled to one-third pf the 
estate; a will in favour of a stranger being valid in the Mo'olium- 
mudan law to the extent of a third of the testator's property. 

The Court, in consequence of this ansvier, directed that farther 
evidence should be taken by the Zillah .liidge, to ascertain whe¬ 
ther, from the will of the deceased, as declared by Mussummant 
Soobhanee, or from the invariable custom of the tribe of fukeers 
to which hq belonged, it appeared to be the intention of tb« 
deceased to bequeath his property to the respondent. 

the further evidence taken, it appeared, that the sht^ia^,,. 
Wt krw e tribe of fakeers. in which the deceased had cnrolleil luitjiRelf, 
an^by whom the respondent had been in.stalled as his su^^^ur, 
were considered to ^loiig to the class of azuds ; and tha O^ was 
irilrariable custom among them for the janusheen to suc^pd to 
■U^ estate of his predecessor. 

''The law officers being again referred to, with a view 
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|RiniDgr» whether, under these circumstances, the respondent was 1811. 

entitled, by the rules the Moohiiminudan law, or the usagre of -- 

the country, to the whole, or what share, of the deceased’s estate, 
delivered the following opinion : ifhane^^Sl' 

Shah Khadim Ally being a Moosulman, was bound by the pro- Blictnn, 
visions of the Moohummudan law. He only is properly an azad 
who has no family; and whose janusheen therefore is his succes- Asamally. 
BOr. Blit Shah Khadim Ally was married {rnootah.il) \ and a fourth 
share of his estate descends by law to his wife. As, however, it is 
established by evidence respecting the will of the >,t|ieceased, as 
declared by the appellant, that it was the intention'tiif"fhedeceased 
that the respondent should succeed both to the situation of janu¬ 
sheen and to his property, the respondent is entitled under such 
bequest to one-third of the estate ; the residue devolving to the 
widow. 

The Court (present J. H. Harington and J. Stuart) on conside¬ 
ration of this /fitwa, with the evident intention of the deceased to 
bequeath his property to the respondent,, passed a final decree, 
amending the decisions of the Zillah and Provincial Courts ; and 
adjudging to the appellant two-thirds of the lands in dispute; 
with mesne profits from the institution of the suit. 

The costs of the three Courts were made payable by the parties, 
in the proportions of such part of their respective claims as were 
disallowed, (a) 

(a) It is a ivel] knonrn principle of Mooliiimmiidsn law, that beqnests to persons 
Bot beinsr the leifal heirs, are restricted to a third of the testiitor’s estate. It 
is also an establislird rule, that the widow’s share of her husband’s estate, when 
there are no cliiidren or other dc-«eeiidaiits, is a foiirtli. Tlie fiiiwa which, in 
this case, declared her entitled to the residue of the estate, in defect of a reifular 
Bytoolmal, was supported by a quotation from tile llmwadeyith, as cited in the 
Zuhheerah to the foiluwinir effect: “ There is no proper liyimlmal in our time: 

nor was there, except in the time of the companions of the Prophet and their 
successors. Casee Imam Abdool Wahid, in his Faraiz. has noticed that the 
surplus of the shares of a husband, or wife, whatever it iiiiiy be, should not be 
placed in the ttytoohnal, in the present times, for the reason stated; but 
sliould be given to the husband, or wife.” 
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1811. OHOLAM NUBBY CHOWDRII^Appellant, 

■ ♦ • versuf 

GOUR KISHORE RAI, Reepondent 

Od <1 claim THE appellant, Gholam Nubby, was proprietor of a 6 ana 
Mvfaiituf pcrgunnah Gopalpoor, % inbeiitance from his grand- 

lathei, Seraj Oodcen, a ho had been zemindar of the whole 
tion loaud- peri^uiinah. His cousin, Moohummud Riza, who likewise held a 
el on 6 ana sharf^f the pergunnah, under the same title, transfeired 
and'imn- **** property to Moohummud Ooneea, bis daughter's son, in the 
iiLTbhip, It Bengal >ear 1187. Each of these 6 ana divisions was held as an 
being entire estate, under separate engagements for the public revenue; 
pn»<d that III the Bengal jur 1196, Moohummud Oonees executed in favour 
bad"!!! hIc Gholam Nubby, a deed of sale for a 3 ana share, being a moiety 
the nqiii <^1 his 6 ana estate, of which Gholam Nubby obtained possession, 
■lie deni ind av joint tenant with Moohummud Oonees, under a decree of Court, 
pr‘’‘rM, p.|j,gtd on the 9th Pkagoon 1203, or 17th of Febiuary 1797 
oMhesTle previously to this decree, VIZ on the 26ih Poos 1203, (7th 
thoii-'h ’of January 1797) at which time the above suit between the ap> 
pHiniiat peliaiit and Moohummud Oonees was depending, the latter 
w rt not executed in favour of the respondent, Gour Kishore, a deed of sale 
I 3 unili ivd* ^ ana portion of his estate, in con^iidt ration of his receiving 
jiid.nicDt ’the sum of sicca rupees 3,001; Gour Kishore, at th° same time, 
|.iiin in executing an engagement to surrendei the lands, on lepayment by 
fivonrof Moohummud Oonees of the sum abovementioncd, principal and 
I^^“^'Jj.interest.onorleforethe 30th CAeyt 1204, or 10th ot April 1798. 
forinity Gn the 7th of April 1798 (27th Chegt 1204), Gholam Nubby 
with the having deposited in the Zillah Court the sum of sicca rupees 

**> 3,451, the amount, principal and interest, of the sum paid as above 

L^miidfin respondent to Moohummud Oonees, and which (he alleged) 

law oftcen, he bad previously tendered to the respondent on the 16th CheyU 
nncoudi* applied by a summary suit, to compel Gour Kishore Rai to 
tionof surrender the bill of sale; stating that Moohummud Oonees was 
u<>^hle to ledeem his land, and that he (Gholam Nubby) as co« 
Ima day. partner in the estate, had a legal right of pre emption 

Respondent resisted the claim of the appellant, on the pleas, 
that a conclusne deed of sale had been executed to him by 
Motfhummud Oonees on the 9th Phagoon 1203, or 18tli of 
February 1797, when the engs^ement originally given for a sur¬ 
render of the land, on repayment of the purchase money, was 
cancelled by Moohummud Oonees on a further consideration mide 
to him, in money and service; and that at all events, the appellant 
had no legal title to the redemption of the lands, if conditionally 
■old by Moohummud Oonees 

The Zillah Jhdge, on the ground that the appellant, not being a 
party to the conditional sale, had no title to < ompel the surrender 
of the lands, on tender of the price, by summary process, dismissed 
the suit, leaving the appellant to bring a regular action, in the 
e\|ent of his having agy claim of right to the lands 
Appellant accordingly, on the 23d of August 1799, brofl|pt an 
action against Gour Kishore, for the recovery of the two ana share 
m question; claimmg a title thereto undec we Mooeulman kw of 
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JShooffja, or right of f^ emption. as a partner and neighbour, for <811. 
the price at which thf^^ndent had bought them; and tendering ' 
payment of the amoudt,> » , » 

The defendant resisted the claim, stating as, before, that he held cbowdty,*. 
the lands under a deed of unconditional sale; and the Zillah Judge, Oonr Ki* 
on proof thereof, in a decree reciting that the lands having been “here 

S urchased by Gour Kishore from Moohumraud Oonees, the un< 
isputed proprietor, the appellant had no title to set aside the 
sale, dismissed the soit« a ' 

On appeal by Gholam Nubby to the Provinc^|&f|$^|rt of the 
division, that Court passed an order, directing the'^llp^Judge to 
admit the appellant to bring a fresh suit against Gour Kishore and 
Moohummud Oonees, jointly; and to determine whether, by the- 
established usage of the country, Ohohtm Nubby was entitled to 
the lands sold by Moohummud Ooh^es to Gour Kishore, on 
payment of the purchase money. 

The appellant accordingly, on the 27th ofMarch 1805, brought 
another action in the Zillah Court, agaiiiSfe Gour Kishore and 
Moohummud Oonees, jointly, claiming the lands purchased by the 
former from the latter, by right of vicinage and partnership; and 
stating that the sale of the 2 ana share having taken place without 
his knowledge or consent; (the first notice of the unconditional 
sale being the answer of Gour Kishore In the former suit,) it could 
not bar his legal right of pre-emption. 

Moohummud Oonees did not attend to answer this claim; but 
Gour Kishore pleaded against the appellant’s claim, that he had 
long neglected to assert his right of pre-emption, after being in¬ 
formed of the sale of the lands, and that his subsequent demand of 
it was thereby precluded. It was likewise stated, that the ap¬ 
pellant bad virtually acknowledged the proprietary right of the 
respondent by an Ewuznameh, or deed of exchange, under date 
the llth Poos 1211, (22d of December 1804,) at which time the 
former suit was depending before the Court of Appeal, conveying 
to the respondent a 3 kanee, 12 J gunda share of the 3 ana division 
purchased by the appellant in exchange for an equal quanti^ of 
land, included in the 2 ana portion purchased by Gour Kishore. This 
deed was exhibited under the signature of Gholam Nubby by the 
, pen of Rammohun Deo, his gomashtah. It contained no referepce 
to the suit under appeal. '' 

The vaAeels of the appellant being questioned by the Court, ad¬ 
mitted the validity of the above deed, and the Zillah Judge con¬ 
sidering it as a virtual renunciation of the appellant’s right of 
pre-emption, passed a decree, dismissing his claim. 

In appeal to the Provincial Court, the appellant stated that the 
Enmznameh, on which the decision of the Zillah Judge was found¬ 
ed,,had been signed in the appellant's name by Rammohun Deo, 

*^0 manager of the joint estate of the appellant, and Moohiirai^ul 
OouMA without any authority from the appellant, and that it c^ld 
not tM^efore be considered as a renunciation of the appellant's 
right$^hich, at the* time the deed in question was executed, Ije 
was sllmg for in Court. 

This allegation was not denied by the respondisnts: but they 
lurgpd^jhat the appeUaat's ve/wsb having admitted the Ewuenamek 
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1811. in the ZiHah Court, the plea was nu^|^^mis8ible; and 
"" ft"" renewed tbe objections to the appellawj^Eni, which had be'ea^ 
, Ohol^ia^^ ^r^ed in the Zilith Court. 

S?** Provincial Court, oil the ground tliat the appellant had 

Gour prove any title to set aside the sale under which the res- 

sboK Esi- pondeiii held the lands in dispute, passed a decree, afErmitag the 
^ decision of the Zillah Judge. 

Ghoiam /.Nubby preferred a further appeal to the Sudder 
Dewunn 

The Cdutt». with a view of ascertaining the Moohummudan law 
applicableHo the case, referred the proceedings to their Moosul- 
man law officers, with the following question; *' If Moohummud 

Ooneessold the 2 ana estate, in dispute, to the respondent, without 
the consent or' knowle^^ of the appellant, ,is such sale legally 
void i and if void, is the a|fpe}lant entitled to possession of the lands 
sold, «)n payment of the price at which they were purchased 

The law officers, i^upswer, delivered a fntvia to the following 
effect: The appd^t, as proprietor of the 6 ana zemindary, his 

hereditary estate, was a Shafee (.entiltled to Shoofa) in tiie conti* 
guoiis 2 ana estate, sold by Moohummud Ooiiees, in right of neigh- 
bor.rhood ; and ns proprietor of the 3 ana portion of the 6 ana 
estate of Moohummud Oonees, which he held in joint tenancy 
with liim, the respondent ^s also Shnfee in right of partnership^ 
Moreover, appellant states, that previous to the conditional sales b^ 
coming absolute, tie tendered payment of the price, with ademara 
of the property; and he denied that he was informed of the sale., 
having been made conclusive on the 9th Phagoon 1208. If such 


were the case, according to the statement of the appellant, the 
tulub mowasibat (or immediate claim to the purchase ofi> the land, 
in right of Shoofa,) and the tulub ishhad (or making the claim and 
calling witnesses to attest it) which are necessary to render the right 
of Shoofa valid, appeared to have been made; and-akhough Moo> 
hiimmud Oonees was competent to sell his share of the estate, yet 
the appellant was entitled, immediately on hearing of the sale, to 
bgepme the proprietor by payment of the amount of the purchase 
money. I'he law officers added, that it rested with the Codrt to ascer¬ 
tain whether, as alleged by the respondent, a deed making the sale 
conclusive was executed by Moohummud Oonees previous to the 


expleation of the limited period of redemption ; and if so, whether 
the appellant was apprised of its having been executed: that to 
establish the tulub mowasibat, it must appear that the Shafee pre¬ 
ferred his claim to the land the moment he was apprised of the 
8ale>^ .and that the tulub ishhad consisted in the Shafee, after hear- 
the sale, going either to the land, or to the buyer, or 
teller; and his declaring, “ I will take this thing that has 
been sold by right of Shoofa,** and in causing witnesses to attest 
his.doing so. 

^romtheevidence of witnesses adduced on the part of therespon* 
dent, it appeared, that Radharumnn Sain, a serva^^of respondent, 
having in Jeth 1^04, gone to make the collec^is of the disputed 
lands on the p^^f the respondent, he met with th.f app'eHant, 
and told him ^P'Moohummud Oonees had sold land in ques¬ 
tion to the respondents;.that the appidlaut then i^td, 1 will pgj 
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'^ttoney and not ^ 
to bring the money: Y 


.possession; and called his Fptafidar 181 ^ 
Idharumun Sain refund to a'biept i^,^ 


desiring the appellant^^«end it to the respondem; and that 
montiis afterwards, '\n'€heyt of the same year, .the appellant ten- cho#!^,i 
dered payment to the respondent. The above evidence was con- Gonr Ki- 
firmed by a letter from Moohummud Oonees to the respondent, sborafiiu, 
(filed on his part) under date the 11th of Jetk 1204, relative to the ^ ^ 

same circumstances. .tfvii.. 

dent 


There was likewise exhibited on the part of th^:_ 
petition of the appellant to the Collector, under date Ipt. 

1204, (6th of June 1797,) stating that the respondent h^ applied 
for separate possession of the 2 ana share of (jopalpoor, under the 
■conditional deed of sale executed in Poos 1203; alleging tlie 
petitioner’s right of pre-emption; and .declaring his willingness 




.<ii^ 


to redeem the mortgage as well as 


with Moohummud 


Oonees. 

It aopeared further, from iheacknowledgtn^Mf tbe respondent, 
tiiat the deed making the sale gonrlusive, the 9th'P/to^roon. 
1203, had been executed at th^iespondent’s house in Luekipoor, 
and had never been shewn to the. appellant; nor was there any 
proof of his having information that such a deed had been exe¬ 
cuted till after the institution of the summary suit: or that he 
knew of the respondent’s purchase at allf conditionally or uncon¬ 
ditionally, until Radharumun Sain went to make tlie collections 


as above stated. 

^Cn considering the above evidence, the following questions 
were referred to the Moohummudan law officers of the Court: 

Isf, Whether from the evidence respecting the appellant’s offer 
of payment to Radharumun Sain, and his petition to the Collector, 
thijulubmowasibat and ishhad were in such manner establishecf' 
as to preserve his legal right of Skoofo,, although he did not tender 
pavment of the purchase money till the month of Cheyt 1204 ? 

‘2nd, Whether the appellant’s claim was precluded by the 
execution of the Ewuznameh, signed by Ram Mohun Deo, the.^ 
manager of the joint zemindary of appellant, respondent, an^ 
Moohummud Oonees; it being executed whilst the claim of the 
appellant in the former suit was depending in the Provincial Court. 

In answer to this reference, the law officers delivered a futwa fa 


the following effect: >• 

1st, It is not necessary for the Shafee to send the purchase 
money of the land to the buyer, on making the immediate demand, 
and t^ing witnesses; it is sufficient to produce the price, when 
the judge had decreed the right of Shoofa, in the prope ^ -' . 
claimed. The appellant, on hearing from Radharumun Sain 
had gone to the disputed lands to collect the rents) of^the salrf;l4^" 
respondent, having claimed his right of pre-emption, and called 
to his Fotahdar to bring flie purchase money, that he might give,, 
it to the abovenained, the' twlubmowasibat and ishhad were esta¬ 
blished, and his not.having sent the money to the resgondent, till 
Poos 1204, did pot invgjitjate his legal claim. _ 

2 nd, The apppllantSs right of Shoofa is not pre^ged by the 
exchange of certaiiKAonees of the appellant s land fe|^^me of the 
land ill dispute, because, in the first place,eRammobun Deo was 
VOL. I. * 2 » - 
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not cioipii^dfted an agent with powers to.tWAfer, on behalf 
appen«^-,-oor v^sheeven his private ser^jw^ut merely appoil 
S collect the rents‘of the joint semitil^^. Therefore his act 

Cbowc^ V, considfred as the act of the appellant, being in fact 

Gour Ki- an unauthorized act; and secondly, even if the exchange made 
sboreitai. by Ramtuohiin was taken as the act of th^ appellant, on the 
ground that the act of the deputy (Nu»6^ was to beheld the act 
of the principal (Moneeb), still the appellant’s right of Skoofa 
would only be precluded in the kanees of ground which had been 
exchanged^ not in the rest of the disputed lands: for the appeU 
lant's receiving those kanees, from which his acknowledgment of 
the proprietary right of the respondent might be inferred, can 
only be taken as a consent to the respondent’s possession of the 
kanees actually exchanged, but not of the rest of the disputed 
lands; since the kanees exchanged were specified with distinct 
boundaries; were not scattered through the zemindary in si^i 
manner, as that the appellant’s consenting to the respondent's 
being the proprie'tor' of these Aa^es, implied his consent to his 
being proprietor of the whole zemindary. 

The Court of Sudder Dewanny Adawlut (present J. H. Haring^on 
and J. Fombelle) in consideration of the futwas of their law 
officers; with the evidence of the case, being of opinion that the 
appellant was legally entitled, by ri^ht of pre-emption, to purchase 
the lands in dispute, passed a final decree; reversing the decisions 
of the Provincial and Zillah Courts, and adjudging possession 
of the lands to the appellant, oh condition of his paying to 
respondent, the amount of the purchase money, on or before the 
commencement of the ensuing Bengal year. Costs of suit were 
made payable by the respondent (rt) . 


(«) Tbe Moosulman law of Skoofa, or right of prtl'i^lppdpn, in joint or con- * 
Hguous laiidtHl properly, forms the subject ofa'^pshitta book in Uie 
vm. Book xxzviii, Vol, III. of Mr. JJamiUon’t trimslaHm., -sC. 
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BHUKAREE, Appellant, 

V€TSVLS 

BUKSH, Respondent. * 



THIS was an action brone^lit by the appellant, tn formd pavperts, Apprt>«nt’» 
on the 20tb of Marcli 1804, in the Zillah Couitof S<tiun, toi the * 

rncovery of a halt share ot Mou/a Bhutee, Pei<runnah Goda, the |,f iq estate 
yearly produce of which was stated it rupees 2)0 adjudged 

It was set foith in the plaint, that the nioiirt t» question 
consisting'ol 200 beegas, had bten the property ol the g ‘•“dlatherjj^^^Jji*"* 
of the plaintiff and defendant (who weie hist cousin^) that it iQiimtance 
subsequently became the ]Oint propeity ol then fatheis, and on ot the par- 
then death, of thepliintiff and defendant, tint the defendant8*“-'*hoiigh 
fattier, and afterwards the defendant, had the management of the 
luijis, and entered into engagements for the pudic levenue, thetontrsrud 

r ilaintiff enjoying possession of 10 heegis of mahhana laud in under the 
leu of his shdie of the net produce of the entire m nira, that, 
defendant having ousted him i^m the malikana 1 md, he now 8ued®^p^^ 
lor the rtcovciv of his shiie of the whole estate d niN 

In answtr, alter a generil deni il of the stitement of the plain- fithcrnas 
tifi, respecting his having possession of the m ihkan i lands, it was 
pleaded, that in the seir 1190 Fuslee (1783,) the defendant s 
litherand the plaintifl had moitgagid the moiui in qiiestun foi peiiant’s 
the sum of ISO nipies, 2 an is, lo a peison named Sheikh 1 1um nit 
Moohnmmud D)wliit, th it on the exniiation of the peiiod ‘ 

mortgige, the defendints fithei being dead, and the 
having refused to idv ance any money m disi haige of the nioct^a,lt, im uie lUl 
the defend int paid the amount out of his own funds lor th jikmcnt 
redemption of the land, md hid since kept poss sMon of the 
mousa as his property, m right ot pimhise, th it this ri^ht bad 
been ai knowledged by a deci e of the ZilUh Court, parsed on the s m 
20th ot Novem^r 1789, ('8th 1197 FuiltP ) mdtlitt 

const quently the plaintiff s cl urn, evtn if othei vist vilil, was 
now inadmissible. 

From the proceedings m the foimcr cisc, reftii d tn by the 
defend lilt, it appealed that the pliintifl hid smd the deftndant 
foi the moveiv of 4 biswis ot land, whitli he claimed as belong¬ 
ing to his malif'ana land thit an anmitn, hid been appointed, 
who repotted, “ that the t biswas iii dispute adjointd to thenU|/t- 
hana land ol the pi iinlift but were not im bided theiein, that they 
hid been for some tinu nneiiltiv ittd and that the piluitift hiving 
brought them intucniiiv ifion the deftiulant hid onste 1 hi n,’ a'ld 
that the di ft nd int hivmg nsistrd tlie plaintiffs iliini, on the 
s ime giomids as in the |nsintaefion the Julge iftir tiking 
evidence iispetiing tbomoitgige pissed i det lee d sniissiug the 
plaintiff s( laim, in the following teinis, ‘ it ipp a ed fioni evi It me 
that the engagement with Government f )i the nioiizi li i i beta 
made out in thfC name of the dtfendani’s fithci, md that he alone , 
had alwavs paid the public revenue; tint he h iviiig moitgiged the 
lanris in question jtS'tnake go3*d arreais ot public rtv eniie the de¬ 
fendant had, after his death, redeemed thelipdsout ot lus own 
funds, th it thrpi untiff wis tliercfoie not a sharei m the propeity 
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of and that consequently hi^ present claim wiW 

From the evidence^trddnced by the piiiintilfin the present suit, 
the testHh'Qny.cil'.^itnesses examined on the former trial, it 
I. vas proved, thdt ht^Hd held possession o^e malikana laifd till 
the Fuslee year 1201^ (9 years after the datFaf flte above decree^; 
that his fattier, and the father ofthe defendant, succeeded to>,t^ 
mouza in question as Joint heirs of their father, and that^'ihe 
plaintiff's father enjoyed possession of the 10 beegras of malikana 
land, as an allowance in lieu of his proprietary share, the defen¬ 
dant’s father being solely responsible for the public revenue, and 
having the sole management of the joint estate; that the defen¬ 
dant's father having, in the year 1190, incurred an arrear of the,, 
public revenue, executed a deed of mortgage for the mouza, the 
money advanced on which was wholly applied to discharge tlt.4^, 
public revenue, and that the plaintiff, who was then a minor, 
no concern in the transaction, though the defendant's father had 
signed the plaintiff’s name to the .mortgage deed, as being a 
copartner in the Ihnd. After this, the defendant, his father being 
then dead, in order to prevent the mortgagee from obtaining pos¬ 
session by a foreclosure of the mortgage, discharged the amount 
' ;;due upon it. 

’ ' The Ziilah .Iud<rc being of opinion that the former decree, in the 
suit f<jr the 4 biswas of land^ did not preclude him from determin¬ 
ing the merits of the present suit, and that the defendant’s father 
having executed the mortgage in order to make good arrears of 
revenue, for which he alone was responsible, the plaintiff’s tithf to 
his share in the estate, was not affected by the defendant having 
r^e^med the lands, passed a decree adjudging possession of a 
ImWshare of the mouza to the plaintiff', with.cotts ofsuit against the 
respondent. 

On appeal by Imambukhsh to the Proviucic^ Court of the 
division, they were of opinion that by the decree of the 20th of 
November 1789, the plaintiff ’s right to a share of the mouza 
having been incidentally disallowed, the present claim had been 
virtually heard and determined, and could not again be entertained. 
They therefore reversed the decision of the Ziilah Judge. 

Sliekh Bhukaree having applied for a special appeal to the 
Siidder D^anny Adawlut, the Court, considering the grounds of 
the decision of the Provincial Court to be insufficient, admitted an 


appeal. 

•i i Ongoing into the case, the Court (present.!. FI. Haringtonand 
J. Stuart) were of opinion, that us the decree of the 20tli of Novem¬ 
ber 1789, dismissing the plaintiff’s claim to the 4 biswas of land, 
then sued for ns part of his malikana allotment, contained no 
distinct decision respecting his proprietary^ right to a moiety of 
the village in dispute, the incidental judgiurent recorded in that 
t decree did notpreclitde the cognizance of the pr^^nt claim. The 
Court, at the same time, entirely c^curred wit^fthe Ziilah Judge 
respecting the merits of appellant'siclaim in tF^|>resent suit. They 
accordingly passed a final decree, reversingf^l: dwision of the 
Provincial Court, and adjudging to the appelfij^^ moiety of tha 
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disputed mouza, with.half the mesne profits froipilHiHjls of the 
silidh decision now e^'flimed. ^ 

Costs in all the Courts were made payabla by the Vesj^ndent. 


« • 
i 4 
* • 


FYAZ ALI KHAN, Appellant, 
versus 

MUSSUMMAUT FATIMA KHATOON, Respondent. 


1811. 


Dec. 3d. 


THIS was an action brought by the respondent, Mussummaut Claim by 
Fatima Khatoon,on the 30th of September 1798, in the Zillah Court 
of Mymiinsing, for the recoveiy of a 1 ana, 3 gundah, 2 cowrie 
share of the estate of Khoda .Vowaz Khan, grandfather of the of 
‘'wpellant, late zemindar of an 8 ana portion of pergunnah Alteea ceased 
T^e annual produce of the share claimed was estimated at siccaf^^ber’s 

rupees 7,501. lTud‘’57‘ 

The plaintiff claimed the above share as daughter of the lateoo'^piooV 
zemindar, by a concubine named Soobhaueo Beebee; and her that she* 
claim was resisted by the defendant, who dented that Khodathe 
Nowaz Klian was father of the plaintiff, and alleged that she fi ^ d m a-^ 
not bom till nearly two years after the death of the zemindar, 

From the evidence in the case, it appeared, that Khoda Nowaz had been 
Khan was known to have cohabited with Soobhanee Beebee, the “chuonr. 
mother of the plaintiff, while she was in the service of Khyroon-^ 
nissa Beegtini, one of his wives : that Soohhanee proving pregnant, child. ” 
Khoda Nowaz Khan had acknowledged to seveial of his family, 
that he w as the father of the child ; and had caused to be provided, 
at considerable cost, the things necessaiy for peifoiming the ceTe<* 
monies usual among Moosulmans at 7 months pregnancy; which 
we I c aciordi ugly performed in the Khan’s absence by Mussuni- " 
mailt Khyioonnissa Beegum; that Khoda Nowaz Kbau soon after 
died ; and the plaintiff being born two months subsequent to his 
death, in the year 1180, she was educated by Khyroonnissa Beegum, 
in the same way as the Khan’s other children, and had received from 
the collector of the zillah (the estate being under charge of the 
Couit of Wards) a monthly allowance as daughter to Khoda 
Nowaz Khan. 

It further appeared, that Khoda Nowaz Khan left four wives, 
Shahzadee Khanura, Aiena Kanum, Furzaoa Khanum, and 
Khyroonnissa Khanum ; two legitimate sons, viz. Aiif Khan by 
Shahzadee Khanum; and Imam Buksh, by another wife, Jabree 
Khanum, who had died in her husband's lifetime; three concu¬ 
bines, vi/. Sundal Beebee, Nugeena Beebee, and Soobhanee 
Beebee; and by them three children, viz. two sons, Husau Ali 
and Koochiil Ali, by Sundal Beebee; a daughter, Zuberdiist 
Khatoon, by Nugna Beebee; besides Soobhanee Beebee, pregnant, 
of the plaintiff.' Of the above the following ,had demised previous 
to the institutioii of the suit; and in the following order: 1st, 

Hiisun Ali; 2d, Sosam Buksh ; 3d, Sundal Beebee; 4th, Koochul 
All Khan, and lastly, Soobhanee Beebee. 

The Moosulman law officer of the Court being asked, ** in the 





358 


CASES IN THE DEWANNY ADAWLUT. 


, 18U« event of iUi being proved that the plaintiCcis the daughter of 
^ ■ Khoda Nowa4 Khan, and that he had aclcnbwledged himself the 

provided 4^ the performance of the 7 months eeremo- 
MiiraumV to what |h^e li^elnfieritance of Khoda Nowaz KhaQ^^ the 
tnsiit Fati. plaintiff, under the Above circumstances, entitled ?'* sttii|d, in 
ms KiiM answer, that the estate of the deceased birog^ivided into ^0 
*°®“* parts, 56 wore the share^of the pmintiff. 

The Zillah Judge being of opinion, it was satisfactorily proved 
that the plaintiff was the daughter of Khoda Nowaz Khan, and 
acknowledged by him as such ; passed a decree, adjudging to the 
plaintiff possession of an 18 gunda, 2 cowry, 2 crantee portion of 
the zemindary: being the proportional share to which she was 
entitled under the above futwa of the law officers of the Court, (a) 
On appeal to the Provincial Court, that Court concurring in 
the opinion of the Zillah Judge, affirmed his decree, with costs 
against the appellant. ^ 

A furtbgr, appeal was preferred to the Sudder Dewanny' 
Adawlut it was judged proper to take the additional 

e\idence of Mnssummaut Khyroonnissa Beegum; which tending 
to confirm the former testimony respecting the birth of the plain* 
tiff, and the acknowledgment of the zemindar that she was his 
^^’.'daughter, the Court affirmed the decrees of the Zillah and Provin- 
'VAbial Courts. Mnssummaut Fatima Khatoon demised previous to 
^ the final decision of the suit;%nd her husband, Gohiir Ali, claimed 
her estate in behalf of himself andinfant son, Mooziiffer Ali. 
The appellant having resisted the claim of Golmr Ali, on the 
ground that Fatima Khatoon had died childless, and that the 
claimimt had fraudulently brought forward Moozuffer Ali, his son, 
b^^hother woman, as the child of Fatima; the Court directed the 
'^^iidon of their decree to be suspended till the receipt of the 
evidence offered by the parties, relative to Moozuffer All’s being, 
or not being, the son of Fatima Khatoon. 

From the evidence adduced, it being clearly established, that 
Moozuffer Ali was the son of Fatima Khatoon, a final order was 
passed on the 13th of May 1812, by the Court (present J. Fom- 
beile), declarinsr Gohtir Ali and Moozuffer Ali to be the heirs to 
Fatima Kbatoon’s share of the zemindary in dispute; and direct* 
ing the execution of the former declee in favour of Gohur Ali, on 
his own account, and as guardian to his minor son, Moozuffer 
Ali. {b) 


.V («} 3 Crsntee=l rowiy: 4 cowries=l gnnclR: 20 gundsssl «na, conse* 
the entire 8 ana estate=1920 crantee; and the proportion adjudged 

to the p1aintiff=224. But s 

1920 480. 

(b) It is be presumed that the legal opinion in waa indiiAed by the 

fact (which waa indeed deposed to by several of thgy Mpi yfes) that the mother of 
the respondent was not only the conciibine, but t||p^dave of Fyaz Ali. The 
H jusknowiedgment of parentage alone would not avail in the tern of a free woman 
not married to the acknd^iibdger. 


*V 



CASES IN THE SUDDEH DEWANNY ADAWLUT. 


359 


Rumdoolnl, 

died 1192, leaving one Bon. 

Huriwhnnder, married to MuBhumuiaut 
Tara Munnee, Rcspuudeiit, 
died 1187, leaving one aon. 

Blicroochund, tuairied to Muabuinmaut 
Soornj Munnee, 
died 1201, leaving a daughter. 

MuagummaotRai Munnee, Reapondent, 


^i0^nn, 

died 1188, lehvifag one son. 

Heinchund Miijmoodar, 
Appellant. 


HEMCHI/nD MUJMOODAR, Appellaut. ^ ifll. 

versus ie^ * ' i 

MUSSUMMAUT TARA MUNNEE, na^^UpsUMMAUT Dee. istli. 
RAl MUNNEE, Respondfe^'t. 

This was an action brought'by Mussummaiit T^ra Munnee A, the wife 
against Henichund, the appellant, her deceased husband's 
phew, on the 20th of August 1802, in the Zillah Court of Hooghly, executed a 
fur the recovery of a 9 ana share of Kismut Pdlara and other deed of 
talookdary lands, the annual produce of which was estimcited at<vhnqiiuh< 
263 rupees, 4 anas, 16 gundas, 3 crantee. Mk"nVw 

The following sketch of the family of the parties will tend to 
elucidate the case: confirming 

an alleged 

MUNOHUR MUJMOODAR, tVans- 

left two sons. fnr by 

^-A. , , .. B, of his 

Ramdoolnl, M()i0^nn, Mtate to C, 

died 1192, leaving one Bon. died 1188, leSvifig one son. inpayment 

I I of a debt. 

HuriBchnnder, married to Mushummaut Heinchund Miijmoodar, 

Tara Munnee, Respondent, Appellant. "^a*^**" , 

died 1187, leaving one sou. 

j ,'5j«.dangh- 

Blicroochund, married to Muabummaut * W of B, 

Soornj Muunee, to pus^a- 

died 1201, leaving a daughter. •*®‘' of the 

I estate dur- 

Muasummaut Rai Munnee, Respondent. i'la the 1^> 

time of'Ai^ 

The pidintiiF was the wife of Hurischunder, the only chH<i|; of biit**it*Bot * 
Ramdoolal, who, with his y<>unger brother Birjmoiiiin, the fimOr appe.iring 
of the deieiidant; were joint heits of Munohur Mujmoodar, ■ theirpmof 
father, the original pioprietor of the talook in question. transferred 

chiindei, the plaintiff’s husband, died in 1187, in his father’s life-),» estetn 
time, leaving a sou Bheroochiind, who, in 1192. succeeded his to C, or 
grandfather Ramdoolal. In 1201 Bhe oochund died, leavingb***, 
Mnssumniaut Rai Munee, an unuiairied daii&htei; Mi'ssummaut 
Sooruj .Muunee, his widow; MussummautTaia Munnee, the plain-,,airidt^ 
tiff, his mother; Hemchiitui, the defendant, son of his grand uncle; ruled not 
and the widow of Ramdoolal, his grandfather. preclude 

The plaintiff claimed on behalf of heiself and granddauahter*^ 

Rai Munnee, as heirs to Ramdoolal, a 9 ana portion of the above other heirs 
lauds, stating that theie had been executed, between R.im(l«}^lof B sRer 
and the defendant, a kissehunmeh (a deed of pai tition,') by whieh 'be death 
the defendant agreed to receive a 7 ana share of the joint taluok as” 
his portion, and assigned to Ramdoolal a 9 ana share of the same; imving the 
that under this dead ^h eioochund. and his family after his death, power, 
had fur several yejwjwntinued to receive a 9 ana poition of the 
net produce of ^e joint estate: but that the defendant had sincq, gf 
under a fraudfklent agreement with Sooruj Munnee (the widow ofalieiuiting 
Bheroocl^4) taken possession of the whole. (except for 

It was AM in answer, for the defendant, that Bheroochund 


having incQima^debt to the defendant, of 738 rupees, which 

was unable t^ilcharge, had, some time previous to his death, wdring to 
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1811. tetbafty made ov8t to the defendant his share in the lands in 

- question; and that his widow Sooruj Munnee had subsequently 

executed, in fivoiir ol^the defendant, a deed of relinquishment 
death.” * {ladavee) coniirming^e^et of her husband, and acktiowledgu);' 

the propi ietary«tigI^t'of the defendant to the whole of the'^^jMpok 
in question. ' ^ 

The defendant denied the vaiiditty of the hi$seh^namek, ailing 
that it had been execute^’Unrini'his minority; and had never been 
acted upon; no division of the estaite, or separation of the family, 
having taken place. 

The/adauee, or deed of relinquishment, exhibited by the de- 
fendimt, purporting to have been executed by Mussummaut 
Sooruj Munnee in his favour on the 17th Poos l iOS, B. S., 
and registered on the 14th of February 1802, after stating that 
Bheroochund and the defendaht iiad jointly succeeded to the 
‘ talook and other lands., and reciting sundry sums of money, 
amounting in all to sicca rupees 738, advanced by the defcrKiant .. 
to Bheroochund, to enable him to discharge debts incurred on a 
8i7parate account ;';|:oe3 on to the following effect: “ 1 have no 

8 >n, I have a daughter and a motlier-in-Iaw. You support my 
husband’s step*inotIier. The family worship, and other daily ex- 
pences, the entertainment of travellers and guests, and the other 
expences of management, are all defrayed from the talook and 
land. You are my heir and^hcir to the talook, d;c. Whilst the 
step-mother of my husband lives, you will support her. For the 
support of me,- my mother-in-law, aira my daugiiter, you have 
given me 21 beegasof ground, a garden, tank, dwelling-house,&c. 
and I have freely and voluntarily ^ceived them. 1 have no claim 
or'damand on you on account of tne talook and other lands; and 
you have no claim or demand against me for the sums of money 
above specified. My husband had verbally given to you his share 
in the talook, d?c. I have heard this from my husband : 1 also, 
agreeably to the word of my husband, have given this writing. 
There is no claim on either side against the other. You and your 
heirs arc proprietors of, and have the right of transferring by sale 
or gift the talook abovemenfioned. I, having received 21 beegas 
of ground, Ac. as specified below, have given in writing this deed of 
relinquishment.” 

The Zillah Judge, in a decree reciting, that according to the 
opinion of the pundit of the Court, Sooruj Munnee, on the death 
of her husband, became the Mokhtar of his es^te, and was 
entitierl to transfer it in payment of her husband's debts: and that 
tbu above deed executed by her in favour of the defendant was 
fully authenticated by the testimony of the attesting witnesses, 
dismissed the. suit, with costs against the plaintiff. 

On appeal to the Provincial Court, that Court referred the pro¬ 
ceedings to the Hindoo law officer, for the purpose of ascertaining 
whether the ladavee, executed by the widow of Bheroochund, was 
valid in conveying th^estate of her husband to tlie defendant. 

It was stated in artswer, by the pundit, that if i^were proved 
that Bheroochund, in his life-time, acknowledged tlroxiebt to be 
due to the defendant; and gave permission to hiii wife, Sooruj 
Munnee, to execute a deed conveying his estate to the defendant; 
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in such Case, the ladavee would be a valid and legal instrument: 

but not otherwise. * n' », nn 

The Provincial Court, on the ground that thjjfe was no sufficient 
evidence of Bheroochund’s having acknowj|p^e<|^he debt, or given ,,, 
authori|||||fe his wife to execute a deed coni^iiii^ his yate to the ]^i8inin> 
defendS^nd that ^on%the length of lime (about seven years), 
that haTelapsed between the death ff ■ Bheroochund and the date 
of the ladavee^ there was every reason to bel^e, that the debt, on fuimmaut 
which the transaction was founded, had never been incurred, orRni 
had been satisfied, reversed the zillah decree, and adjudge^ pos-**unn*e. 
session of the lands claimed to Mussummaut Tara Munnee, the 
plaintifiT; at the same time making the costs of suit in both Court^ 
payable by the defendant; and leaving him af liberty to bring an 
action for the recovery of any claims of debt he might have against 
the heirs of Bheroochund. ^ 

Hemchund being dissatisfied with the above decision, petitioned 
for the admission of a special appeal to the Sudder Dewanny 
Aduwlut, on the grounds, that the Provincial Court had not called 
for evidence to establish ilie acknowledgment of Bheioochuhd, and 
his permission to Sooruj Munnee to execute ladavee", and 
that on the death of Bheroochund, Sooriij Munnee was sole heir 
to his share of the land in question, and therefore entitled to- 
transfer it in payment of her husband’s debt 

The Court of Sudder Di-watiny Adawlut admitted the appeal, 
on consideration of the insufficiency of the proceedings ot tbp; 
Provincial Court; and the errotlfeous atljmlgruent of possession 0 
Tara Munnee, who was obviously not the iegaiheir of Bheroochund, 
his wife and daughter surviving. 

Rai Munnee (the daughter of Bli^rooclmnd) wa«, on her petL-^. 
tion, admitted as joint respondent with Tara Munnee. 

In answer to a reference by the Court, tlie Hindoo law officers 
gave ^ vyuvustha to the following effect: “ If the proprit-ior ot a 
landed estate die, leaving a grandmother, mother, stepmother, 
wife, unmarried ((ftughter, and son of his father’s uncle, his wife 
succeeds to the sole possession of the estate; but she cannot, 
without sufficient cause, or the consent of the al)ovementioned 
relations, transfer the property by gift or sale. The widow may 
transfer the real and personal estate of her deceased husband in 
discharge of his debts, if the amdunt of the debt exceed or equal 
the value of the estate; but if the value of the estate exceed the 
amount of tjie d^t, the widow is only entitled to sell such part as 
may suffice to ^Sfver the debt. In order to render such sale by 
the widow valid, the debt uinst lie proved by documentary evidence, ... 
or the testimony of witnesses; the declaration of the widow her- * 
self, whether she state that the debt was acknowledged by her 
husband, or merely herself acknowledge the justice of the debt, 
not being admissible. If in the present case the widow have 
transferred her deceased'husband's estate in payment of his just 
debts; and the creditor under such sale obtain.posstssion of the 
estate, the other heirs of the deceased are not eH^Siled to set aside 
the sale by payrit||Bt of the debt: but if, on judicial inve^igation, 
it be proved that tjie value of the estate exceeded the amount of 
the debt, the Court may pass such decision as they judge equi- 

VOL. u. 3 a. 
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181 i« stable. Debts incurred by any member of a family living jointly* 
— ’ — on account of any private concern, are exclusively demandabia 
Hemcbund from that person, and his heirs, and not from the other members 
of the family; lastly, although the ladavee in question was not in 
^itself su£Bcient to convey to the appellant the proprietary rii;ht in 
'^■iitTiira^ne lands, y^, if it were established by evidence, (as statdH in the 
Muiinre, document in question) that the husband of Sooruj Munnee had 
snmimiir ntade over his share of the joint estate to Hemchund in 

Rsi Mun< payment of his debt, then Hemcbund is entitled to the lands in 
pee. question, and his right thereto would not be precluded, although it 
shoul^appear that the value of the lauds in question exceeded the 
amount of the debt, in payment of which they were so transferred.” 

The Court directe^.iuch further evidence to be taken, as the 
parties might adduce respectively, to establish or disprove the 
existence of the debt alleged by the appellant; the transfer of 
the lands by Bheroochund to the appellant; and the appellant's 
obtaining possession under the verbal gift of Bherooc|iun<l. 

On consideration of the evidence taken on these points, the 
Court (present J. H. Harington and J. Stuart), were of opinion, 
that there was no suflicient proof either of Bheroochnud having 
incurred the debt on which the deed of relinquishment (ladavee) 
was grounded, or of his having, in his life time, made over the 
lands in question to the appellant. A final decree was therefore 
passed, amending the decree of the Provincial Court, as far as it 
went to give possession to Tara Munnee; and providing that, after 
the death of Sooruj Munnee, the deed of relinquishment executed 
by her, should not operate to preclude the right of the other sur¬ 
viving heirs of Bheroochund. 

The respondents having relinquished their claim to a larger share 
than half of the common estate, it became unnecessary to take 
evidence respecting the alleged hissek-nameh, or deed of partition 
between Ramdoolal and the appellant. 

It was further adjudged that both parties should pay their own 
costs in the Sudder Court. 
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SHAMCHUND BABOO, and RAMCHUND BABOO, 

Appellants, « ——— 

« versus ' 

RAJENDER MOKERJEA, Respondenl. 

THIS was an action brought by the respondent Rajender Mo- Suit by a 
keijea, on the I5th of Janu iry 1801, in the Zillah Court of Burd- 
wan, to recover from the appellants the sum of 73*2 rupjpes, as 
rent for the year 1206, B. S. of about 454 bcegns of laud in lands belj^ 
mouza Kaipore, of which the plaintiff was zemindar. by the 

It was set forth in the plaint, that the'defendants their 
family had, for about 70 or 80 years, farmed the mouza Raipore, g”" 
and, during the period of their farm, had illegally assumed as trnure. 
lakhiraj, or exempt from assessment, sundry poryons of land, Hismissed 
amounting together to the extent specified ; that in the beginning 
of the current year, the plaintiff having purchased the above regulations: 
mouxa, demanded the rent of the lands in question from the defen- the extent 
dants, which they having refused to pay, he now sued for theofjbelnnd 
recovery of the same. 'I’he defendants in answer alleged, that the 
lands were legally held by them on a tenure free of assessment, he^glisT 
under the following grants of former zemindars. The plain- 

1st, A grant by Rajah Kiiutchund, to Nehalchund. grandfather *'® left *«> 
of the defendants, of certain lands, as the site of a dwelling lioti^, 
tank, gaiden, <bc. to he held under a freS^^iltenure, denominated 
mohutter. The sunnud under which this land was claimed was less than 
not forthcoming; and the exact quantity of land had not been^O'* bei'itas 
specified in it, but was stated by the defendants at 70 beegas; o,je”fimc "* 
the grant was alleged to have been made previously to the Bengal g'lgce the' 
year 1148. Company's 

2nd, A grant by Rajah Tilokchund, to Manikehund, father of^ccession 
the defendants, under a sunnud bearing date the 30th Bysakh 
1154, B. and purporting to convey to the grantee a certain por- 
tion of land within specified limits in mouza Raipore, for the pur¬ 
pose of establishing a market {haut), to be held as mohutter. 

The quantity of land was not specified in the sunnud, but was 
stated by the defendants at about^70 beegas. 

3d, A grant from the same, to the same, under a sun7/7fd!'hearing 
date the 22nd Cheyt 1161, B. and purporting to convey to the 
grantee the lakhiraj tenure of 500 beegas of mohutter land, in 
pergunnah Pundwa, (in which Raipore is situate) and other 

f iergiinnahs, without further specification of the place where the 
ands granted lay. 

4th, A grant from the same, to the same, under a sunnirdbear* 
ing date the 22iid Cheyt, 1162, B. and purporting to convey to 
the gtantee a lakhiraj tenure, under the denomination of mohutter, 
of 61 beegas of land situate in mouza Raipore. 

The defendants further stated, that of the lan^s granted to their 
grandfather and father, under the above sunnuds, amounting to 
701 beegas, 501, viz. 70 beegas under each of the two first^i^nai/ds', 

300 of the 500 gepnted by the sunnud of 1161, and the 61 bee* 
gas specified in the sunnud of 1162, were situate iu tiie mo'iza of * 
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1811. Raipore; and had been held by them, and their family, under 

. these grants, since the date thereof, without interruption; and. 

Shamrliiind had been accordingly registered by tnem in the Collector’s office 
Hahoo, and in the Bengal year 1202 (1^95); that having been granted 
BniKKi*""** previous to the Tith of..August 1765, (the date of the Company's 
Ritjfnder accession to f|ie Dewanny,) they were not now resumable; that 
AJokcijea. moreover, theland, the revenue of which was claimed by the plain¬ 
tiff, being more than 100 beegas, the revenue assessable thereon, 
in the event of the lakhiraj tenure being resumed) belonged to 
government, and under the regulations in force, was only recover¬ 
able by the Collector in a suit on behalf of Government. 

The plaintiff, in reply, did not contest the validity of the above 
grants; but alleged uat, under the grant fur 500 beegas of the 
year 1161, the defendants had obtained possession of land in other 
mouzHs, and that no part of Raipore had been alienated from the 
revenue assessment by that grant; that under the first and second 
grants, a much smaller extent of land had been granted'than what 
the defendants now claimed to hold ; and that it was for the excess 
of land thus held by the defendants he demanded rent. 

The Zillah Judge deputed an aumeen to ascertain, by local 
•enquiry and measurement, the quantity of land held by the defen¬ 
dants as lakhiraj in mouza Kaiporc, and other mouzas, under the 
above grants. 

From his report, and the evidence taken by him on the spot, it 
appeared, that the lakhiraj land held, or transferred in gift or 
ptftchaseby .^he defendants, under the above giants, in mouza 
Raipore, ambnnted to496 beegas, ISjJ B. and in adjoining mouzas 
to 381 beegas, 17.j B. that from the limits specified in the stinnud 
of 1154, for the haul, or market, a piece of ground, amounting 
only to 14 beegns, IO 4 ' 6 . appeared to have been therebyjntended 
to bo alienated; and under the first grant, 12 beegas, 18| B. only 
as the site of a dwelling house, with tank, garden, &c. 

The Zillah Judue therefore, deducting 381 beegas, 17^ B. lakhi¬ 
raj mohutter land, held by the defendants in other mouzas, under 
the above sunnuds, their right to which was not disputed, consider¬ 
ed the remaining 118 B. 2 ^ B. to be ail that they could be entitled 
to claim in tlie mouza Raipore, under the grant for 500 beegas of 
the year 1161; making, with the 12 beegas, 18| B. under the 
grant to Nahalchund, 14 B. 10^binder the grant of U54, and 61 
beegas alienated by the grant of 1162, a total of 206 beegas Ilf 
B. the whole that the defendants were legally entitled to hold 
under a lakhiraj tenure in the mouza of Ri^pore, and that con- 
aequantly the revenue assessable on the excess, which (deducting 
the above 206 beegas 1 If B. from 496 beegas I 8 f 'B. the actual 
extent of land held as lakhiraj by the defendants) amounted to 
290 beegas, 7 H. was resumable by the plaintiff. 

The piaintifl'having, in separate suits brought against the pur¬ 
chasers of sundry portions of the land in question, obtained decreet 
for the recovery of the revenue due on 57 B- 9^ B. of the above land, 
u decree was passed in the pre'.ent suit, adjudging to the plaintiff 
the reverie assessable on the remainder, via. 232 beeg;a 8 , 17j| B, 
of the land occupied by the defendants. 
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^ The coats of suit were made payable, by the parties propor- isii. 
tionably to the amount of the claim adjudged and disallowed. ‘ ■■ 

On appeal by the defendants, Shamchund and Ramchund, 
the Provincial Court of Calcutta, that Court affirmed the decree 
the Zitlah Judge, with costs against the appellant. f finboo, v. 

A further appeal was preferred to the ladder D^ann^ Adaw- Kajender 
lut. ' Mokcijca. 

It appeared to this Court, that the respondent’s suit was irre¬ 
gular, and ought not to have been entertained, under the regu¬ 
lations in force. The Court observed, that by sections 7, and 12, 
regulation 19, 1793, it is expressly provided, that the revenue of 
resurnable tax-free lands, exceeding 100 ^egas in extent, and 
alienated by a simple grant prior to me 1st of December 
1790, shall belong to Covernnieiit, and can be sued for only by 
the Collector uiiderthe authority of the Board of Revenue; that the 
lands the rent of which was sued for, amnn.ited to, 456 beegas; 
and weirq .stated by the appidlants to have been held by their 
ancestor, Manikehund, under the sunnuds above specified, up to 
the time of his death, which occurred in the Bengal year 1169,'pre¬ 
vious to the accessroti of the Company to the Dewanny of Bengal 
and Behar; and to have been since held by them uninterruptedly 
to the present time ; that the plea of the respondent, that besides 
the lands of which possession was obtained under the sunnvdSf 
other lands had been ieparated from the revenue assets during the 
farm of appellants, was not established by the evidence in the case; 
and that a fu Ither investigation into the truth of th|it allega^h, 
could not properly be held in a suit thus irregularly preferred; 
that if the respondent, from the recoids relating to the lands, or 
other evidence, was able to shew that the appellants had, since the 
accessrotrof the Company, separated fi om the revenue assets any 
land lying within his, the respondent's, zeniindary, and the quan¬ 
tity of which, alienated at any one time, did not exceed 100 bee- 
gas, he ought to have brought an action on account thereof against 
the appellants, or the persons who may have purchased from them, 
specifying the land so alienated, and the year in which the aliena¬ 
tion took f>lace, with other usual particulars. Tiie Court further 
observed, that the appellants having, under the provisions of 
section 25, regulation 19, 1793, along with other lukhiraj land 
registereil by them in the Colledtof’s office, entered 300 beegas of 
land so held in Raipore, the respondent's talook, under the sunnud 
of 22nd Chept 1161, B. the grounds on which the Zillah and Pro¬ 
vincial 'Courts foumfed their decrees, in favour of the respondefit, 
were, indepeudentiy of the irregularity of the action, wholly in¬ 
sufficient.. ^ 

The Court (present J. H. Harington and J. Fombelle) accord¬ 
ingly reversed the decree's of the Zillah and Provincial Courts, and 
dismissed the suit; leaving it to the respondent to bring a new 
•ait'for any land, less than 100 beegas, alienated from the revenue 
assessment, at any one time since the accession of the Company 
to the Dewanny. 

The Court being of opinion, that the Zillah Judge oug^t to have 
pointed out the irregularity of the suit to the respondent, and 
allowed him to amend his plea, directed the institution fees in all 
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the three Courts to be returned. The other costs were made pay¬ 
able by ihe respondent, (a) 

(a) The two scrtions of re^ulRtion 19, 1793, on which the decision of the 
' Siiddcr Oewanny AdsMlut, lu this case, was fouoded, are in the followiag 
terms .■— 

Sec. 7* The rrreniie assessable under section 8, on land exceeding 100 bee- 
gas, of tlie ineasnrcmenl that may prevail in the pergunnah wherein it may be 
situated, and whether lying in one village, or two or more villages, and alienated 
by any uue grant made previous to the Ist of December 1790, and which may be 
adjudged nr become liable to the payment of revenue, is declared to belong to 
Governmeiil. The lands specified in this section, wliich may be adjudged liable 
to the paymeHl of revenue, are to be considered as independent talooks.” 

See. IS. ** It is to be the duty of the collectors, after receiving the sanction 
of the Board of Revenue for that purpose, as directed in section 14, to prosecute 
in the Court of Dewanny Adairlnt on belialf of Government, for the recovery of 
the public dues from tlie lands siiecified iii section 7, tliat are declared by tliia 
regulation auliject to the payinent of revenue; and no lapse of time shall be 
considered as a to the recovery of the public dues from such lands.'* 
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PRINCIPAL MATTERS. 


ABSENTF.F.S. 

A poirer'cif attorney grnntM by an absentee 
(a Fi^chnmn resident at Chandernngorc, 
who was shipwrecked near the Island of 
Saiigor) to sue fur money due to him, 
declared in force (as provided by the French 
law in such cases) until it should be re- 
roked, or tlie death of tlia absentee sliatild 
be established by clear and positive proof; 
MS in consequence of the presumption aria* 
ing from hi» absence, liia heirs should 
obtain an order to put them in possession 
of his estate. ^ 122 

ACKNOWLEDGMENTS. 

A wri tlj M t acknowledgment of the husband 
to odir.^f the wife’s l|kirs after her death, 
held to be slli^cient proof of the amount 
•ettied as don'tr. 84 

ACQUISITIONS. 

^ce Joint Funds. 

^ ADOPTION. 

1 A zemindar adopted one of his kindred by 
a verbal declaration in the presence of 
witnesses, but witlioiit any religions rite or 
ceremony j and the person so adopted was 
acknowledged after the zemindar’s death 
as bla heir at the obsequies, held that the 


adoption t^;is good, and the son adopted 
{kuflapoolru,)' takes the inlieritance ex* 
elusively; property real and peraoniil, 
hereditary and acquired. 9 

2 A son adopted (by the itiitlaca form of 
adoption) into another family, is thereby 
excluded from the paternal iuberitaiice. 

15 

3 An adopted son (duttaca) taking the estate 

o& his adoptive futlicr, is excluded from 
inheritance in his faiiiily. 20 

4 The adoption of a boy of aiiove live rdars 

of am, (tiinngli tlie selection be not laud¬ 
able} is valid according to tlie Hindoo law 
of Bengal, provided tlic initiatory cercino- 
niea (nuiisAar) have been (lerfiiriued in 
the family of the adopter, aud not in that 
of his natural fntlicr. C' 161 

5 An adoption made by a widow witliont 

authority from her hiisiiand (the anumuti 
putra, or deed of permission exhibited by 
her, asgrniiteii by ber biisiiatid, ap|teariiig 
to have been faliricatcd,) declared of no 
effect, against a testamentary deed exe-* 
Clued by her hiialiand in favour of liis two 
younger brothers, whereby bis share of 
the joint estate was hequeathed to, them 
after the death of his widow} with a de¬ 
claration that be Aad not given permission 
to the latter to adopt a son. 197 

6 By the Hindoo law there may be two anc* 
cessive adoptions, under due authority Mr 
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tbat purpost, by tlie widoiri tlw unae 
man. I3& 

7 An adopted son tuceeeda collntenlly as 

well as lineally. 135 

8 Authority to a tvife to adopt, in the event 
of disagreement between her and a son of 
the husband then Dvlnir, will not avail, 
though authority td Wdopt in the event of 
that son's death would be valid. 326 

AGENTS. 

1 Two persons by profession agents and 

brokers, made responsible for the price of 
articles sold by th^ on credit, to a person'^', 
who proved insolrtmt Judgment founded 
on presumptive proof of their having made 
themselves atiswerablo, chiefly arising from 
their having charged a rate of comiiiissiun 
at which responsibility is usually and ought 
to have been infdertaken. 149 

2 A potta, or lease, act aside on proof, tbat 

it was obtained from the agent of the jagir- 
dars without their authority or know* ' 
ledge. 238 

3 Since tlie enactment of regulation 7, 

1799, the courtt can give no remedy against 
a fraudulent agent employed to purchase 
lands ata collertor’s sale, in his own name, 
in an action forTossession; but may cause 
bim to refund the auiou'nt received in an 
action for debt. 291 

4 Yet on proof of ii conveyai^ subsequently 

executed by such agent tin the real pur¬ 
chaser, the Court will cansd.perfurmnnce, 
without enquiring too minutely into the 
grounds of the transaction*- 291 

ALLUVION. 

1 Land gained by gradual alluvion belongs 

to the owner of the land to which it is/ 
annexed, according to estahiislied nsagei^' 
and the known law of alhiriou. 221'' 

2 ^e deserted bed of a public river (the 

Bbagriitty) adjudged to two coiitigiions 
laudbolders, wliosWlauds were taken for a 
new channel, in compensation for the loss 
sustained by them. 221 

3 In a suit for alluvion lands, which had 

accumulated on the estate of the plaintiff, 
by the gradual recessioii of a river that 
formed the boiimlarr, and was afterwards 
severed fromf-tlie plnintitTs estate, and left 
united to that of the defendant by the sud¬ 
den return oftim river Ui its former course, 
Sudder Dewauny Adawliit disallowed the 
claim of the plaintiff. 274 

4 Land gradually acquired by the retirement 

of a river adjudged to be tlie property of 
liim ou whose estate it formed. 321 

ANCESTKEL PIIOPERTY. 

Among the holders of separate shares of 
an hereditary zeiiiindary, earli, according 
to the Hindoo law, may sell bis share to 
wbom he pleases. 1 


ANNUITIES. f 

An ‘annuity granted by the xcmindar "of 
Niiddea to his younger sons, on a devise- 
of the zemindary. to his eldest son, and 
made payable froid'-the mojAaAira, or pro¬ 
prietary allowance received from Govern¬ 
ment when the zemindary was under the 
management of the public officers, ad¬ 
judged to be demandable from the posses¬ 
sor of the zemindary, who, without the 
consent of the annuitants, relinquished the 
tnoshnkira, and took on himself the ma¬ 
nagement of the xeiniudary, with coose- 

‘ qne.nt respoosibility for the revenue assess¬ 
ed upon it. The annuity not liable to 
reduction on account of the public sale ef 
parts of the zemindary for arrears of re¬ 
venue, under such circumstances. And 
as the right. of the annuitants had been 
twice adjudged, and appeals were preferred 
merely to protract the period of payment, 
the Zilliiii doiirt ordered to enforce the 
punctual payment of the annuity in future 
by a sale of lauds, if necessary. ^. 138 

APOSTACY. 

Apostacy from the Mooliuminndan faith, 
if subsequent tct^the derolnlion of any 
heredilublji property, dors nut ileprire the 
apustate of the right of siiccessiou. 268 

APPEALS. 

1 Interest during two appeals on the amount 
of a zillah derree confirmed on- each of 
the appeals, adjiidgcd to the clahnant. 154 

2 An appeal is not open from-a,'Summary 
decision authorized by regulation 7, 1799. 

208 

3 In an appeal to flic Stuldcr Dewanny 
Adawhit against the decision of a Provin- 
rinl Court, under section 8, regulation 
2, 1801, it appearing that the Zillah Judge 
bad dismissed ou default an appeal from a 
derision of the Zillah Register, and that 
the Provincial Court, after hearing both 

' parties for and against that dismissal, had 
approved and confirmed it; the Court of 
Sudder Dewanny Adawlut did not con¬ 
sider a further appeal within the intent 
of-the section and regulation quoted. 269 

4 In special appeals, the Smkler Dewanuy 

Adawlut do not consider themselves bound 
to decide more than the point ou which 
the appeal is adaitledH 280 

5 An appeal from a decision founded on the 

award of arbitrators, may be admitted 
without requiring proof of their corruption 
or partiality. 288 

6 In the case of appeals to a Provincial 
Court from the decree of a City Court, 
founlled on the award of arbitrators, al¬ 
leged to have been guilty of partiality or 
corruption; should the charge hot he 
proved and the appeal dismissed, interest 
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Haunt be awarded from the date of the 
aillah decree, ercu aithoai;h the Provia- 
elal Court do not go into the merita of 
the caae. 312 

ARREARS. 

1 In a claim for arreara of rent atated to be 

due by the leapondent and his anceator, 
it not appearing that they were the leaseea, 
the claim waa diaallowed; but an arrear 
of 16s rupeea per aaiiwm, which had been 
withheld from the leaaora (the appellants) 
and illegally received by the reapondent 
and hia anceatura, adjudged to be re¬ 
funded. 95 

2 A talookdar being sued for arrears of 

rent, nud it appearing that hia talook 
waa aeparable from tbe zeinindary^ judg¬ 
ment was given for its separation, i^d for 
tbe lialance to lie settled according to the 
rate of revenue which should be then as¬ 
sessed on 141 

3 Claim by a zemindar on two tnlookdara for 

balance of arrears of rent, during which 
the latter were alleged to have paid at too 
low a ifate. The rent of the taloofcdara 
appearing variable, and there not being 
any aettM rates of similar tenures in the 
pergnnnah according to which it could 
be determined, jiidgmeiiligircn for the rate 
being fixed for future years by.gctuai sur¬ 
vey, and for past accounts being settled at 
the rate so fixed. 145 

4 On a demand by a farmer on two under* 
renters fur possession of lands, fur which 
tliey were in balance at the end of the 
first year of a lease which had been grant¬ 
ed to them, and refused to give up ; sum¬ 
mary judgment for the farmer by the 
Eiliah Court uuder regulation 7, 1799. 

206 

ASSESSMENT. 

1 The power of altering the public assess¬ 

ment is not vested by the regulations in 
the Civil Courts. 155 

2 Lands held exanpt from revenue, if grant¬ 
ed before the Company’s acquisition of 
the dewanoy, are not liable to ussessment.' 

174 

ATIACHMENTS. 

1 An attaciiDient of lands by the Supreme 
Court, pici^ed by the purchaser at the 
sherilPs sale against the validity of a 
mortgage, and conditional B.ale of part of 
the lands during She attachment, pies 
disallowed, on proof that tbe sheriff’s sale 
took place in tbe satisfaction of a different 
demand, and in ^execution of a different 
judgment from that under which the 
original seizure was made; not shewn 
also that any legal attachment by tbe 
Supreme Court existed at the time Of the 
tnortgan on which a judgment had lieen 
obtained in the Zillab Court before tlie 
sheriff’s Stic. 167 

VOL. I. 


2 Bat the private sale of a dependant talook 
made by a.zemindar, whilst fau zeuin- 
daiy was under an attachment by the 
Supreme Court, which ended in tbe pub* 
lie sale of it, declared invalid a|aiast t^ 
rights of the purchsser at the public sale, 
though obligatoiy on the zemiadar or bia 
successor, in. the qvpnt of the public sale 
being set aside. 172 

AUCTION SALES. 

See Attachments and Saw. 

^ BANKING HOUSES. 

1 The gomaehta or maas^ing agent of a bank* 

ing house, transacting buriness in tbe name 
of his constituents, personally answerable 
for debts of the bouse. 97 

2 All acquittance given by a managtug 
partner, for^he amount of a bill of ex¬ 
change previitasly granted by him on cre¬ 
dit, and pmd by tbe house on which it was 

' drawn, held sufficient, as no colluuon 
appeared. 104 

3 On a claim by A ggmust B and' bis bro¬ 

ther C, as late partnen inn banking house, 
for the amount of a debt due from tips 
bouse, a deed dissolving the partnership 
pleaded by B, adjudged <si:ollusive on the 
circumstances hf tbe case, and not allowed 
to exonerate him- ■ ^ 193 

4 A dciKiBit of mpney delivered to the head 
gomashia of a Banking bouse, who bad also 
a distiact house in his own name and that 
of bis son, declared not to,be recoverable 
from tbe principalB of the house to which 
the receiver vesammehta, though the lattor 
gave a receipt for the mouey as gomaehta 
makhtarcar, it appearing from the evidence 
that the money had been received and used 

' by the gamaahta on his own account, anb- 
, jcjct to ail interest of gpercent permeneemf 
and there being no proof thid the money 
was deposited on the credit of the bankers 
fo whom the receire^u agent. 204 

BEQUESTS. 

1 If a Moohummodan assign property for s. 

pious endow iitiHii, and he or bis executor 
on his part appoint a trustee, and such 
trustee (there being no special provision 
for his successor) on his death-bed be¬ 
queath the trust to his sons, the bequest 
is good in law, and the sons are entitled 
to the superintendence jointly, and to tbe 
lawful profits accruing from it; not mb- 
ject to the confirmatiou of the ruling 
power nor removable quam diu ee bene gee- 
eeriM, 17 

2 A verbal iieqnest of property, real or per¬ 

sonal, is valid in Moohummudan law as far 
as a third of tbe property of tbe beque^ 
ther, tiro-thirds falling necessarily to toe 
heirs at law. 26 

3 A Faheer apiioinang another biz jaiwriyea 
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or Baecenorjateoded thereby to bequeeth 
him hU estate) but at the suit of the widow 
the bequest waa confirmed only to a third 
of bis property. 346 

BOARD OF REVENUE. 

1 A private sale adjud^'iirvalid (althonKh 
the lauds had beemaepar^tedond assessed by 
the collector) as the sapmon of the Board 
of Revenue, which the regulations require 
in such rases, had not been obtained. 240 

2 The sanction of the Board of Revenne is 

required for a suit to awss resumable 
tax free lands, exceedinf 100 beegas in 
extent, and alienated by a simple grant 
prior to the Ist of December, 1700. 363 


CLATMS. 

1 Repngnancy in a claim is a legal bsji^ 

its validity. S5 

2 In a suit for 10,000 rupees damages, for 
the loss of taanna, appertaining to the 
plaintiff, which perish^ by the effect of 
damp in consequence qf being detained in 
the warehouse of defendant, no illegal 
detention or want of care being proved, 
the suit waa dismissed in all the Courts. 300 

3 The claim of an appellant is not precluded 

from cognizance by incidental judgment 
against him in another suit. 8SS 

COMPOSITION. ‘ 

Sec CoNTRAcrs, I. 


BONDS. 

See Engagemeht, 2. Debts, 1. 

t 

BYEBIL WUFA. 

See Contracts, 4. 

CIVIL C.^URTS. 

1 The power of altering the public assessment 

is nut vested in the Civil Courts. ^ 155 

2 Blit a sale may^ be annulled by judicial 

process, and the purcliaiM|:;|poney restored 
to the purchaser on tha'^uiind of any 
evident and material error in the descrip¬ 
tion of the lands advertised to lie sold, 
and sjiecificd in the bill of jtsie delivered 
to him; if redress be nW'granted on 
application to the Boani of Ifeveotie and 
Governor General in Conncil. ‘ 156 

3 On a siiiuiiiary suit by the pnrehaser of 

a zeiiiiudary against^ tenant, fqr rent 
nt the pergiinnah rat^, the tenant who 
pleaded a fixed Jumnui not Laving sheinl 
canse why the rent demanded slioiild not' 
be paid, the Zillali Judge competent iv- 
anen case to pass a summary decision 
tinder the prurtsions of regulation 
1799, not appealable fcxcept on special 
grounds) under the 18th section of that 
regulation. 255 

4 A person having advanced in Bakergunge 
money for lands situated in Jelalpore, may 
sue in the former zillah for the recovery 
of the money (as the place in which the 
cause of action has arisen) and is^not 
under the necessity of suing in the xillah 
in which the lands gnay he situated^ 3Dl 

5 A debtor is amenalile to the juriraicUon 

of the Civil Court of the district in which 
he may re.sidp, altboiigh his residence 
there insy be conipiilsory. h306 

6 A decision of the khaha being a final judi* 
cial sentence, prccitidiug the same question 

‘ from being agitated; the Sudder Dew* 

. ‘ anny Adawlut held that a sobaequent 

' passed by the Calcutta Dpwanny 

, Adawlut is iiiwal, andMt it aside accord- 

‘* 0 - 


CONTRACTS. 

1 Comi^ritioo for murder is allowed by the 
Moohummudan law, and the agreement 
for it becomes-a binding contract. 5 

■2 To the validity of A/bei-bU-iwue, or gift 
for consideration, which in effect is sale, 
seizin of the donee is not requisite in Moo- 
hiimmiidan law. 11 

3 Hiiek-btt-ekirt-ool-iwtte, is a distinct con¬ 
tract from the former. 11 

4 The intention of the parties as collected 

feom the tenor of the deed, shews wbetbeir 
the fye-kU-wu/a be a sale with the re¬ 
serve of an option of retractation within 
a limited time or a mortgage for the se¬ 
curity of money lent. A stipulation for a 
short period mtist be considered to mark, 
that a sale was in the contemplation of the 
parties; a long term denotes a mortgage 
or a security for a loan. ' 58, note 

5 A contractor who had fallen into arrears, 
and who engaged to liquidate them gra- 

< dually by a certain period, held -nut to 
be responsible for the babinre; the con¬ 
tract having been taken^way from him 
before the expiration of the period speci¬ 
fied. 88 

6 A compromise entered into between the 
parties, while the suit was depending, set 
aside in consequence of ouc of tliein not 
having performed the conditions of it. 188 

7 Claim by A on B, for the value of timbers 
alleged to have been his property, sent 
down to Calcutta for sale on his account, 
and illegally seized by B ; claim dismissed 
on proof that the timbers were provided 
for B, in pursuance of a contract with C 
and and that A, who was only surety 
for their conveyance to a certain distance, 
had no legal right or interest in them after 
their conveyance to tbnf distance. 248 

CONVEYANCE. 

1 AiienjgagefhrDt by A, an heir of a deceased 
Moohbmmudao to B, reciting that B shall 
ane for her share of an estate then under 
litigation, and that the estate tkall become' 

i - 
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the property of B, B snpportiag A for Ufo» 
not in Moohuinmudan latr valid as a 
conreyaoceof property. 25 

S A, the luaangcr of a joint taloofc held in 
his ii^ame, was put under confinement by 
the Servants of the superior zemindar, for 
a balance of rerenne, for which, seeing no 
other mode of discharging it, he executed 
a conveyance of the talook to B, the ze¬ 
mindar's Mehhtttrcaft Tolnntarily, but 
without any ez press authority from the 
other sharers, who however allowed 0 to 
hold possession niidisttirbed for ten years. 
In a suit against B, fur the recovery of the 
talook, after this period, on the ground 
that the conveyance was void, as having 
been obtained by duress, and executed by 
o^ only of the sharers, the Sadder 
Uewanny Adawliit determine, in^nfor* 
niity with an opinion of their pundit, that 
the title of B, under the conveyance, is 
good. 45 

DEBTS. 

1 The original amount of a loan is not for¬ 
feited in consequence of the stipulation of 
illegal iuterest, nor i| a bond taken on the 
adjnatment of balances of a debt bearing 
such illegal interest, bold to be an attempt 


delivered at the time of the gift, or during 
the father's life time, held valid^ in Moo- 
hummndau law, for the son being a mi¬ 
nor, it is presumed that the father was 
trustee for him. 

3 A deed admitted,.ia. conformity with the 
opinion of thelaw ofot^rs, on the tesUinony 
of the Cazee, w^bse abai was affixed to it 
(nut his signature) and of the ISorntdiM 
who drew »t, though there were uo buIh 
scribing witnesses. 

4 A deed of marriage uttlement providing^ 
that in lieu oWower the wife should tdt# 

* all the propmy the husband then pos¬ 
sessed or might possess thereafter, can 
only convey the property possessed by 
him at the time. * . - 

5 A deed, termed a deed Bfe-bU‘Vuf»t **«" 
Guted on land for a sum of money, lUt 
favour of a person through whom and not 
from whom the money was borrowed, is 
not valid in Moohuinmudan law. ^ 8ft 

' C A deed executed during mortal rickness, 
held to be void in Hindoo law, on fmlure 
of proof that the pfirs^ executing 
of sound mind at tne time. ^ 8* 

7 A deed of gift declared invalid in Mooliuqi- 
mudaii law, from possession not having 
been held under it during the life of the- 
alleged donoiK,*’ 


to elude' the regulations, and to obtain g ^ of gdoj^tion and gift construed not 
interest upon interest, whicli would in- entitle to possession duriug this life of 
volve the forfeiture of the principal. 93 tjje person executing it. lift 

By the Moohumtnudan law, a creditor g The validity of an instrument upheld, to 
eannnt recover aeninat the wife, from the whicli a SHrteptitions addition, purporting 


cannot recover against the wife, from the 
assets which come into her hands by gift 
of her husband. 152 

Partner in a hanking house nut exonerated 
from the amount of a debt due by the 
house, by a deed dissolving the partner- 


tbat i( was void, had been made by the 
subscribing party. 

10 A deed, purporting more than the person 
executing it intended or agreed to, held to 
be void. 


ship, circumstances appearing to make the ^ j ^ Mvuvinutra, or declaratory deed exe- 

109 widow, reciting that she had 

adopted a son, under authority from her 
husband, and declaring that the ^estate waa 
remain with her during her life, and to 
go to the son adopted at her demise, held 
to be of no avail in law, for immediately 
on the adoption of a son by a widow, un¬ 
der authority from her husband, the estate 
to which she has succeeded becomes the 
property of the son adopted. 323 


transaciion collusive. 193 

Juilgmeut having been pven for the re¬ 
covery of a 'di^bt alleged to have accrued 
oil the estate of a minor, agniiist a person 
who had voltiiiiarily become his security, 
and which debt the minor denies to hare 
been due (ho not having been conusant of 
the suit) lield not to be siifiicicut to esta¬ 
blish the reality of the debt, and conse¬ 
quently not to make it necessary for the 
minor to refund the amount; with the 
necrviitiou, however, that if on the pro- 
dnrtion of the accounts it could be proved 


DJEWANNY GRANT. 


that the money was in reality advanced for ggg. assbsSmznt, 2 ; Tenures, 7, 9. 
the estate, the security would be entitled 

to credit for it. 2.% DIVISIOIST. 

Acquittaoecs of a debt granted condi¬ 
tionally are of no avail, if the condition be ^ semindary must be divided at the suit 
not fulhlled. 343 of one of the hein. 1ft 


DEEDS. 

1 The Sadder Dewanny Adawlu’t midntatn a 
title to lauds, obtained under a deed of 
composition for homicide. 4 

t A deed of gift by a father to bis minor sou 
for property of whieb possession was not 


DOyoB AND DONEE- 

1 According to the Moohnmmndan law, a 
gift may be retracted, provided no con¬ 
sideration has been gpven, nor insepanble 
increase made by the do.nqp. . ft 
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DOWER. 

1 Claims Of dower mnet be satiafictl before 

partition of heritage. 48 

2 .Indgment for the daughter of a deceased 

Monhummudan, against the male relatives 
in possession of his estate for a lialf share 
of the dosrer of her mother, unpaid during 
the life of the mother whom the father sur¬ 
vived, such dower being in law the mo¬ 
ther's estate, recoveralilc by her heirs from 
the property of her husband. 83 

3 Dower is due on the consummation of 

marriage, unless deferred by the terms of 
the settlement to a future period; and 
after the death of the partirs, the heirs of 
the wife are entitled to take the dower 
out of the hnsbaud’s estate, deducting the 
husband's portion as one of bis wife's heirs; 
if she die before him. 84 

4 Claim by the heirs of a widow to a taiook 
as having belonged to her, adjudged cm 
proof of her title to it; her hnsband liaving 
made it over to her at his death in satis- 
factinn of dower settled on her at the time 
of maeriage, and she haring held it till her 
dreense (33 years) without her title being 
disputed by any of her hiKsbatid’s beirs. 

243 

5 In a suit against a widow (who had taken 

the wlmle of her husband’s estate in satis¬ 
faction of dower,) for a sliare of the in- 
berittnee. The itrincipal ground of the 
claim, via. that the amount was excessive, 
and therefore illegal, rejected by the Siid- 
der Itewanny Adawliit. 266 

6 Landed iir other immoveable property can¬ 

not be taken by the widow in sHtisfaction 
of dower, without the ransent of the heira 
or competent judicial authority; hut 
moveable property may be taken by her as 
far as the beirs are concerned (but not to 
the prejudice of the creditors), in payment 
of dower indisputably due. 268 

f In a auit by a wife against her husband, 
both of the Sheea sect of Mootiiimmudans 
for the amount of her dower. It appear¬ 
ing that tlie som of 5oo rupees was ver¬ 
bally specified at the reading of the cere¬ 
mony ill the Sheen form, but that a deed of 
settlement was executed by the husband 
for 100,015 rn|iees, adjudged that the sum 
Bpacified in the de^ was legally d^and- 
able. ^ 276 

B By the Soonee doctrine of Hofue/n, ilie 
extent of dower is nut limited {'tlie parties 
may extend it by agreement to what a- 
mount they please; ten dirhems is the 
lowest rate. Among the Sheens the lowest 
or highest rate is not fixed; any thing pos¬ 
sessing a. legal value, may be given as 
dower, but the proper dower is 500 dir¬ 
hems. 277 

9 Dower becomes exigjjjJe from the time of 

. of the contract, that is, the mutual agree- 
inent of the parties contracting the niar- 
But as one-half of tbs duwer may 


eventually lie forfeited by divorce before 
the marriage has been consummated, it 
bccnines certain and absolute by the act 
of consummation. 278 

10 It is tlhs custom to make onc-iialf or a 

third of the dower Mootfijul or demaudable 
immediately, and the remainder Moowifjjjut 
or payable at a future period. Hie pay¬ 
ment of the former part should be imme¬ 
diate, the latter part becomes payable on 
divorce or death. 278 

11 If tiie wife, being in the boose of her mo- 

tlier, do not allow the access of her bns- 
band, tbe dower is not forfeited. The 
husband is only exempted from the charge 
of her maintenance. 278 

DUTTACA. 

See Adoption. 

ENDOWMEXT.S. 

1 Lands held liy a aemindar fur a religioiie 
apprupriAtion of which lie iias the super- 

Jintcndence, are not considered to form 
part of the zemindary, provided tbe en¬ 
dowment is valid under the regulations. 
Tlie zemindar having made such endow¬ 
ment does not invalidate it, if antecedent 
to the dewanny grant. 176 

2 Endowed lands are not an hercditable pro¬ 
perty, and tiie management of them alone 
for religious uses can pass by iuheritance. 

180 

3 The assignment of an undefined share of 

an estate as a pious endowment held valid 
by tlie Futwtt of the law officers on the 
aiitlinrity of Ahoo Yoosiif, and a scries of 
PWioea or legal expointioDS. 214 

ENG AfJFM ENTS. 

1 An engagement having been written with¬ 

out tbe knowledge or coiisent of a female, 
on a signed blank entriisted by her to her 
agents ror another purpose, pronounced to 
lie an invalid instrument. 110 

2 A bond taken from a landholder indi¬ 
rectly in favour of tbe Dewan to the Collec¬ 
tor of tii^ziliab, in opposition to special 
regidation, pronounced null and void. 165 

3 A written engagement of the defendant 

to the plaintiff (his uncle), which liad been 
tbe ground of tbe plaintiff’s withdrawing 
a law suit lureinst the defendant, niid 
which contain^ an allotment of demnttur 
lands to the plaintiff, on an implied con¬ 
dition, viz the partition of a joint property 
witliin a stated period, iiplield by tbe Sud- 
der Dewanny Adawlut, on the circum¬ 
stances of the case, though the eoiidition 
was as yet unperformed; and' judgment 
passed, providing that tbe plaintiff might 
obtain the lands on the partition being 
.carried into effect. 223 

4 An engagement executed by a widow to 
transfer tbe landed property of iter lute 
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hiitbanil, irill not avkU nftAinat the hein by 
descent, ibe widoir having only a lira ^ 
interest therein. 322 

ESTOPPKL. 

1 The widow of a Moohiimrandan claims the 

estate of her husband (who died 1<> years 
before) under a gift from him in lien of 
dower, {Mbeh-M-iwut) daterl two years 
before be died. No possession on her part 
since his death, and her son in the interval 
by her direction had sued and obtained a 
judgment as heir to his father’s estate. 
Such haring been the case, tlie law otIi> 
cers hold that the willow is estopped from 
claiming under a gift from her husband, 
though she mar come in fur her share as 
one of the heirs. 10 

2 A widow liaving declared, the estate of her 

late husband h^ been given by him to his 
grandson, 'and liaviog fabricated a deed 
of gift, as if from him to his grandson, 
wliirh was proved to be false; afterwards 
sues for the same lands in satisfaction pf 
dower. The law ufiircni declared ber 
rl.iim barred by estoppel. _ 65 

t A person pleads a will, and that bring re¬ 
jected .18 a fiirgcry, afterwards pleads a 
gift, which site had formerly denied ; such 
plea is estopped by repugnancy in Moo- 
hiimmiidan law. 68 

4 A plaiutiiF having first denied that a de¬ 
fendant was the daughter of a deceased 
proprietor, nnd on her death having admit¬ 
ted it, and claimed the estate as her heir, 
such claim is estopped in Moobiiminiidan 
law, on the ground of Tenak^s or repug¬ 
nancy. 73 

EVIDENCE. 

1 The modes of establisliing a gift are three; 
by erideiice of credible witnesses; by 
the admission of the defendant; or by his 
declining to make oath to bis denial. 4 

f The Hindoo law provides that in case of 
a dispute as to the fact of a partition, 
recourse be had to presumptive proof in 
default of written and oral evidence. 14 

3 1’he mere act of performing tlie funeral 
rites of a deceased Hindoo, can give no 
title of succession without proof of riglit. 

21 

4 Parolevidence, tliat a Hindoo woman relin¬ 
quished her right lo slmrc iii the estate nut 
received by the Sndder Dewanny Adawliit. 

- ' 33 

5 The mere circumstance of messing con. 

jointly, is in law no conclusive proof of 
enparcenanr in property. .33 

6 What evidence required to prove marriage 

in Moobiimmiidan law. 49 

7 A deed admitted in conformity with the 
opinion of the law officers on the tea- 

> liuiooy of the Caut whose seal was affixed 


(not his si^atore) and Of the Moonrket 
who drew it, though j^bere were no sub¬ 
scribing witnesses. 62 

9 A written acknowledgment of the husband 
to one of the wife’s heirs, after her death, 
held to be sufficient proof of the amount 
settled as dower. 83 

9 Documents not discovered until after the 

decree of the Provincial Court, admitted 
as evidence by the Sudder Dewanny Adaw- 
lilt, on clear and satisfactory proof, that 
they were not discovered until after that 
period. 159 

10 Entry of part payments in commercial 

acconnt books of a debtor, not admitted as 
sufficient proof. 242 

11 An Unutnut-nameh or deed of trust not 

produced for a period of twenty years, and 
no claim made on the strength of it by 
the person in whose favour It was alleged 
to liiive been executed, rejected as a fabri¬ 
cation. 245 

12 All Ikrarnameh or written acknowledg¬ 

ment alleged to bare been executed by a 
female, not admitted as evidenci^f a con¬ 
veyance, it being in direct opposition to 
strong circumstantial evidence. 257 

13 One of the husband’s heirs having fbr 

several years acted as a manager fur bis 
widow, who had taken possession of her 
husband’s landed estate in salisfaction of 
dower, whilst none of the other heirs pre¬ 
ferred any claim to the estate, ojgy be 
considered as sufficient evidence of conarat 
on the p.irt'‘of the heirs to the widow’s 
right. 268 

e:^Actions. 

1 Claim by a landholder in pergnnnah Scenn- 
derpore on the tehtikbir of the pergunusb, 
for tlie refund of undue exactions esta- 
blisheci and adjudged in part, viz. for 
nnzn illegally executed by the tehtitdar’t 
officers, with his knowledge and conni¬ 
vance. Tekiitdar also subjected to a fine 
to Governineut of three times the smonnt 
so exacted. 22$ 

EXECUTORS. 

1 An executor may appoint a snperintendant 

of an endowment on the demise of the 
appfopriator. l7 

2 The wi(|uw of an exeriitor who pleaded 

tlie gift and possession of her husband’s 
estate, in satisfaction of her dower, madb 
answerable for paying out of the property 
so received by her, the money due to the 
heirs of the estate to which ber husband 
administered. Judgment founded on aq 
opinion of the law officers, that the hus¬ 
band bad no right to give away what was 
not Ilia own, and that the donation, of 
property in his hands as executor could 
not therefore bar an action for the reco¬ 
very of it. *8® 
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3 An executor in selling iionses, and other 
propertjr belongjng to the esbite, ought to 
exact immediate^yincnt instead of selling^ 
upon cretlU to irresponsible buyers ; and 
in the event of the lieirs of the testator 

^ suing to recover the assets, the executor 
or his representative will be responsible 
for producing them. 152 

FAMILIES UNDIVIDED. 

See Joint Stock. 

FARM TENURES. 

See Land TENunca. 

FEES. 

Sec Practicb, 11. 

FINES. 

1 A respondent fined 100 rupees by tbe 

Sudder Dewanny Adawiiit, for mistating 
facts to the Court with respect to a decree 
of the Provincial Court, with a view to 
obtain an order for the enforcement of a 
decree of tlie Siiddcr Dewanny Adawliit, 
which the Provincial Court had delayed 
until further orders. 6'0 

2 Respondents fined 200 rupees, and their 

mokhtarkar 50 ni|>ees, fw endeavouring to 
impose on the Sud<ler Dewanny Adawint 
a false copy of a record. 85 

FISHERY, RIGHT OP. 

1 A river having changed its bed, the right 
of fishery in Ute old channel preserved to 
tbe proprietor in the new stream. 221 

2 A, holding the right of fishery in a branch 
of the river, having taken possession of a 
Jheel funned by overflows on the adjacent 
lands of B, declared on the suit of B to 
have no legal right or interest in the jheets 
it not being connected with the channel of 
the river, which bad not altered. 228 

FRAUDS, 

1 A will not published by a son for some 
years after the death of his fatlw, nor 
exhibited in a suit instituted by bis mother 
for a ahare of tbe paternal estate in the 
Zillah or Provincial Court, but first pro> 
duced in appeal from the jtidgments of 
of those Courts to the Sudder Dewanny 
Adawint, when it was found to contradict 
the appellant’a origiual pleas, rejected by 
tbe latter Court, aa tbe appellant c'ould not 
be suffered to derive advantage from a will 
which, (if authentic), bad been dishonestly 
suppressed by him. Ill 

t Lauda purchased at a public sale by A, 
with the money of B, under instructions 
tp make the pmehase in 'Uie name of fi. 


but fraudulently bought-by A in his own 
name, and wrongfully ^withheld from B, 
adjudged to B on proof of. the fraud. 132 

3 A deed, called a WuneulTianuh or deed -of 

inheritance, (in which a' widow in posses-' 
aion of a zemindary acknowledge. two 
distant relations of her husband to be her 
heirs, and transferred the zemindary to 
them, on condition that they should' sup¬ 
port her for life), set aside as fraudulent 
and void on presumption that it was not 
the intention of the widow to transfer the 
estate before her death; and that the 
clause to this effect was surreptitious, or 
by some undue means imposed upon her-. 
without her voluntary cou^iit. 147 

4 An Jkrarnamvh or written acknowledg¬ 

ment, relative to a stated purchase of laud, 
though supported by the testimony of 
witnesses, set aside as apparently frau¬ 
dulent, under circumstances of strong 
presiimptiou at variauce with tbe purport 
of it. ^57 

5 A bond having been taken evidently by 

undue means through tbe official influence 
of tbe dewan to a collector, but nominally 
granted in favour of one of his dependants 
(a writer in the collector’s office, who 
could not, friiin his iiienns and' situation 
in life, be supposed witli any probuliiiity 
to have h«>ea the priiicipid in the transac¬ 
tion), is cancelled as illegal and* frau-. 
diilent. 163 

6 Since the enactment of recniation 7, 1799, 

the courts can give no remeily agaiuat a 
fraudulent ageut employed to purchase 
lands at a collector’s sale in his own name, 
in an ac^on for possession, but may cause 
him to refund the amount received, in an 
action for debt. 291 

GIFTS UNDER MOOHUM- 
AlUDAN LAW. 

1 A gift depends on tender and acceptance, 

and seizin is necessary to make it com¬ 
plete. 5 

2 in a suit for landa to which the defendant 
pleaded a title under a gift from his wife 
lately deceased, made some years before 
her death, the question was, whether there 
bad been possession under the gift suffici¬ 
ent to give it validity in tlie Moubuininudan 
law. Tbe law officers declared that 
delivery of seizin was sufficient, and con¬ 
tinuance of iHissession not necessary. 12 

3 A gift of land forming part of joint 

property, to be valid must be distinct, and 
the boundaries and extent of the property 
ijven be known. 12 

4 A gift of 8 portion of any landed property 

without distinct allotment of it, and deli¬ 
very of poasesaiou to the donee, is invalid 
in Moohnmmndan law. 24 

5 A deed of gift by a father to bis minor son 
for |woper^, of which possesrion was not 
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delivered at the time of the gift, or during 
the father’s life; (alwut four years beyond 

. tiie(]ateofit),1ield valid in Moohummndan 

' Intr, for tiie son being a minor, it is 
presumed, that, the father was trustee for 
him. 31 

6 A gift in lien of dower is not invalidated 
by the marriage, on oreasion of which the 
dower was settled, proving illegal by the 
return of the wife’s former husband, sup- 

• poB^ to have been dead. 31 

7 A thing not existing cannot be a subject 

of gift.^ 54 

8 A dccd'of gift declared invalid from pos¬ 
session not haring been held under it 
during the life of thc^allcgcd donnr. 113 

9 A joint gift without dibcriiniiiation of shares 
'• invalid according to the opinion of Ahoo 

Ilaiicefii, but valid according to bis disci¬ 
ples, Aboo Yoosiif and Imam Moobnm- 
mud. 114 

10 The donation of a man's estate to his 

wife in satisfiiction of her dower docs not 
lihr the recovery of property held by him 
as executor. 153 

GIFTS UiVDKR IIIXDOO LAW. 

1 Tlie'gift Ilf the whole hereditary property 

declared valid, allhoiigb held to be a sinful 
act. sed qiitere ? 2 

2 Claim under a deed of gift rxeciited 
< by the widow of a Hindoo xeuiiiidar, which, 

at his death, devolved on the widow; ad¬ 
judged that by the Hindoo law the widow 
could not alien the estate, which at her 
death must pass to her husband’s heirs. (i2 

3 A donation made !>y a widow of her hus¬ 
band’s (and deceased adopted es¬ 

tate to the son of her youngest daughter, 
(her eldest daughter, who had afterwards 
a son, being then living) dechtred invalid on 
a vyuvustha of the pundits, that a woman 
succeeding to the possession of property 
ill right of her husband or of tier adopted 
son, is nut at liberty to alienate it without 
the consent of the legal heirs; or to settle 
it on one heir, while there is a possibility 
that a co-lieir may be subscqiieutiy Imrn. 
iSstate therefore on the death of the widow 
adjudged to have devolved on her two 
daughters, both of whom had male issue 
at the time of their mother's decease. 1(*4 

4 On the suit of A against B, for possession 

of lands which A had assigned os a personal 
maintenance to hia step-mother C, lately 
deceased, and which B had taken possession 
of on the plea of a gift from C, judgment 
given for A; it not having been competent 
til C to alienate lands so held by ber, which 
reverted to A on her demise. 259 

GOMASHTA. 

See Banking Houses, 2, 4. 

CHANTS. 

1 A grant obtained the acquirer in the 


substituted name of a female relation (with 
tbe apparent intention of enabling her to 

' take the estate at his iNttb) is of no avail 
under the Moohiimunidan lav against the 
right of the legal heirs of-tbe real gran¬ 
tee. 250 

2 A grant obtained in a fictitious or substi¬ 
tuted name, is not illegal, and the property 
conveyed by such grant is vested in the 
real, nut in the nominal grantee. 253, note 

HIBEH BIL IWUZ. 

See Contracts, 23. 

HIBEH BA SHURTOOL IWUZ, 

See Contracts, 3. 

HIBEH MOUHAA, OR UNDE¬ 
FINED GIFTS. 

See Girrs unuer AIoouummudan Law, 
3, 4, 9. 

IKRARVAMEH. 

See Acknowledgments. Engagements. 

INHERITANCE UNDER JlOO--. 

HUM MU DAN LAW. 

1 In a suit by one son of a deceased Moo- 

Iiumiuudan against another sun for half of 
his estate, the Sudder f>ewaany Adawlut 
consider tb.nt the plaintiff, son of the 
deceased by a slave girl, and the defen¬ 
dant, son of the deceased by his wife, 
were heirs in an equal degree. 48. 

2 But the deceased bad settled on the defen- 

dam’s mother a dower of 300,000 gold 
muhiirs, which, at her death (before her 
imsbaud) was demandable by her heirs. 
The husband, one of those heirs, gets 10 
anas of her property (i. e. of the dower), 
and the defendant, her son, 6 anas. 
These 0 anas of the dower therefore were 
now demandable by the defendant from tbe 
paternal estate; and as the amount was 
greater than the whole estate, and claims 
of dower iiiiist be satisfied before partition 
of heritage; the Sinider Dewanuy Adawlut 
adjudge, that the plaiutiff’s claim of in- 
beritanee will not avail. 49 

3 Any ^le in whose line of relation to tbe 

derealed no female enters is residuary, and 
succeeds as such preferably to any distant 
kindred. 71 

4 Sisters are exclndeii by the father. 71 

5 Homicide, whether punishable by retalia¬ 

tion or expiable, is an impediment to 
succession to the estate of the penon 
slmn, but presumptive proof wUi not bar 
the claim. 75 

5 The maternal grandmother will take Um 
whole estate by inheritance, if there be no 
intermediate heir; as being entitled to her 
specific share and to tbe return for tbe 
surplns. 75 
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7 A maternal aunt being of the dutaat 

kindred cannot inherit while there ia< • 
apecific aharer. 75 

8 Suit bjr the daughter of an aymadar 

againat the aun for a share of an ayma 
moiissa, to wliich th<‘ son pleads, that the 
monza fell lu ihe luotiicr in piiyuient of 
dower, and that she ronrej'ed it to him. 
The plea not being substantiated, the Siid- 
dcr Dewanijy Adawlut adjudge to the 
plaintiff her share of the land, on a division 
of it according to the Muuhnmiuudan law 
of inheritauee. 78 

9 Male descendants in the 4ili degree are 

preferred in a case of iniieritanre to a 
descendant of the 3d dcgiee, in the female 
line from a common ancestor. i)9 

10 111 a suit concttrninsr hereditary proficrty, 

all the legal heirs, though sonic of them 
were not claimants, included in the decree 
to render the jndgtuent conclusive, in 
conformity with section 13, regulation 3, 
1793 109 

11 A will being produced tnviity years after 

tbe father’s death (of which no mention 
had been made during that interval), di¬ 
rectly contradicting former |dca.s; and 
making a partial distribution of an estate, 
held not sufficient to preclude a judgment 
on the case according to the law of in¬ 
heritance. 112 

12 An alleged gift, from its not h.iring been 

carried into effect during the life of the 
allogeil donor, is no bar to a legal dis- 
trilintion, according to the law of inheri¬ 
tance. 113 

13 Legacies by Moohnmmiidan law limited 

to a third of the testator’s property, the 
remaining two-thirds not beiog alienable 
from the heirs at law. 150 

14 A (lerson obtaining a grant in the name of 

another, with an iu'ention to hold the 
property himself during his life, and to 
secure the siiccessioo of tbe nominal 
grantee on his deatli, cannot thereby 
defeat the right of inheritance of his lawful 
heirs, who are entitled on his demise to 
■ucc^ to the property of wbicli he died 
possessed as part of Ids estate. 250 

15 According to the Somee code the brother 
of the deceased is entitled to inherit, as s 
collateral, after the lineal heirs. My thp 
SAeea law the brother does not come in 
for any thing, if there lie a daughter.. 268 

16 In a suit by an heir of tbe son of A 
against tbe widow of A, for a share of 
Ilia estate as joint heir with the widow, to 
which tlie widow pleaded that the whole 
esute fell to her in payment of doiror; 
there being proof that she had received 
in part of "her dower the projierty pos¬ 
sessed by the husband at Ids marriage, 
and afterwards remitted her claim to the 
resMiie; under siicb circiinisianres, the 
praperly swqidred by A, after marriage, 
jtIjMiCiM to have been Ida est.'ite hcredi- 

by bis heirs, and judgment given 


for the claimant's obtaining the ahaiw 
due to him as an heir of the son. 284 

17 Appellant’s claim to the moiety of an 

estate adjudged on proof, that it was the 
joint inheritance of the parties, though « 
mortgage debt contract^ under the ma¬ 
nagement of respondent’s father was paid 
by respondent. 355 

18 Claim by respondent, as daughter, to a 
share of her deceased father’s zemindary. 
Adjudged, on proof, that she was the 
daughter of the deceased, and had been 
acknowledged by him as his child. 357 

INHERITANCEUNDEII HINDOO 
LAW. 

1 Property given by a Hindoo to his daugh¬ 

ter on the occasion of her niarriiige, is 
striit/wn, and {lasses to her daughter at 
her death. At the daughter’s death it 
passes to the next heir like other proper¬ 
ty, and the mother’s brother is heir in 
preference lo a daughter, who ia a wirlow 
without issue. 3 

2 Tbe mother siicreeds her son, learinirno 

widow nor issue male or female. 8 

3 Tbe daiiithter succeeds one, leaving nei¬ 

ther male issue nor a widotv, provided 
such dangliler be mother of a sun or 
likely to heroine so. 8 

4 The uncle succeeds on failure of nearer 

heirs. 8 

5 Properly real and personal baring been 

given by a Hindoo to bis concubine, and 
descended at her deaih Id two surviving 
daughters, on the demise of one dangliter 
the sister takes her share; the lawful 
wife of tbn father has no claim. 9 

6 An adopted sou taking the estate of his 

adoptive father is excluded from inheri¬ 
tance in his own family. 25 

7 A Paunerhkam or son not born in lawful 
wedlock, may inherit if such he the custom 
of the province, but not otherwise. 28 

8 A zemindary had gone to tbe eldest son* 

of a Hindoo family successively, but after 
the great grandson, male issue failing, it 
went to his widow, on whose death ih* 
defendahts (two coiisins german of her 
husband) took possession. At the suit of 
a descendant of tlie second son of the great 
grandfather; held that at the demise of 
the great grandson’s widow the consina 
german, ns'liis nearest relations, had the 
right to succeed. 29 

9 According to the exposition of tlw Hindoo 
law as received in lineal, the widow has 
a right to her iiiisbapd’a'sliarr f«>r life, even 
altliongh the family lie undivided. 33 

10 Mint for a zemindary in Orissa by the 
fatfier's sister against tbe alrp-mother of 
the late zemindar, who left no isaiie (hav¬ 
ing died unmarried.) At Ins death there 
were living besklea the plaintiff and defen¬ 
dant, a tbi^ wife of tbe graiidfatlier, with 
Iter two daughters, half sisteil of the father $ 
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one of time aftcrvarili was married and 
produced a son, and the plaintiff also pro> 
fliiced a son during the suit. The Sudder 
Dewantiy Adawlut adjudge, under an 
opinion giren by their pundite, that at the 
zeiniudar’s death, the estate vested in the 
defendant ns li«‘ir, and having once vested, 
could not be devested by the subsequent 
birth of male issue to other female rela* 
tives. teil qumre T 37 

11 A Hindoo zemindar at his demise without 

issue left two widows, an adopted son of 
his lirother and sons of his liaif brotlier. 
The first widow and then the sun adopted 
by her (nnder dne -authority) died. The 
otiier widow (who states that she had also 
adopted a son after tlie death of the other 
under dne autliority) sites for the estate 
left ity lier husband; adjudged that to one 
moiety wliicli was the estate of the son 
adopted by tiic other widow, she as step- 
motlicr, was not heir; but that she should 
recover one moiety in her own right, ml 
quare ? .35) 

12 Suit for the latided estate of a deceased 

Hindoo, sitiiuled in Kengal, Ity (he son of 
his aisler against titc sou of his paternal 
ititele; by the law of liensal the pl.-iiit- 
tiff would he heir; by (he law of Myllutl 
till* defeitdant. 43 

13 'rite eldest of four liroilters (proprietors 

of an undivided estate) dies, leaving a 
widow, two daitghteis iininarried nnd 
three brothers. Ilia widow Ity the Hittdoo 
la^, as received in Hengid, takes his share 
of the estate. 41 

14 Endowed lands arc not bereditalile. 181) . 

15 Claim by the widow of a zciniitdar (eon- 

tiniied on her demise Ity iter husband's 
kindred) tit recover possession of part of 
her husband’s estate; dismissed on proof, 
that tlie defcitdaot was entitled to it not 
under a deed of gift from the n'idow (as 
adjudged hy the Zillali Provineial Court) 
sinec the widow eould not alien tlic estate 
left by her hitsitattd, littt on proof of tite 
defendant Iteiiig (he legal heir of the hus¬ 
band, as adopted sou. 262 

INTEKKST. . 

1 Penalty for illegal interest, derlared in 

sectiiin 8, regnlation 17, 179't, applicable 
to interest exceeding rates fi-xed by anteec- 
ileiii regulations from 28th of March 1780, 
and applied to interest of two liomis at 25 
per t-e/tf per unuunn the first dated in 
1781, me second in ^84, although pay* 
inent had been made under the former 
bond in discharge of the principai uid 
interest, and the second bond was given 
for the balance. ^ 94 

2 Claim of appellant to baiancS of principal 
and interest alleged to be dne on a nioru 
gage; judgment against appellant,it ap¬ 
pearing that the special condition of the 
▼OL. I. 


mortage only entitled the mortgagee to 
receive the usufruct «s interest, though 
lower than the legal rate, leaving the time 
of redeeming the mongap by payment of 
the principal lent to the option of the morU 
gagers. 120 

3 Tlic rule contained in section 6, regniation 

16, 1793, fur allowing interest only equal 
to the principal, when it may have ac- 
cnmiilated so its to exceed the principal, 
regards cases where the interest is in ar- 
rear; not those where the interest is paid 
nr realized from tl>e usufruct of mortgaged 
lands, or where the usufruct is stipulated 
to be receiveii in libii of interest. 122 

4 Claim by the respondent to interest 

during two appeals on the amount of a 
zillah decree passed in his favour and 
coutirnied on each of the appeals. Claim 
adjudged. 154 

5 On the institution of a auit to recover 

principal and interest on a bond, the in¬ 
terest should be calculated up to the Ume 
of the plaint; but the Sndder Dewanny 
Adawliu passed a judgment in favour of 
the lender for the recovery of the prin¬ 
cipal of the bond, with interest from tlie 
date of tiic bond to that on which the final 
decree hIiuuIiI he carried into execution- 
'J'iic Court deteriiiincd, that tlie restriction, 
contained in section 6, regulation 13, 1793, 
against a judgment for interest exceeding 
the princi)ial, wlien the legal interest 
“ shall have acrumnlated so as to r.xceed 
tlie principal" is not applicable to a case in 
which tlie accmniilation is subsequent to 
tlie iiistiiutiuu of the suit, and not aacriba- 
ble, in any degree, to procrastination on 
tiic part of the creditor. 242 

6 Lands lieiiig assigned for the liquidation of 
a debt, tlie Court (under all the circum¬ 
stances of the case, especially from there 
not baring been originally any stipulation 
for the payment of interest, and the pre¬ 
sumption, that the person who m.-ide the 
assignment and subsequently agreed to the 
payincut of principal and interest, inten¬ 
ded a previous discharge of tlie principal 
from the auniial collections) tliought pro¬ 
per to adopt an equitable adjustment, on 
a calculation of the real produce of the 
assigned lands annually received by the 
a!i.signees, by considering such reroipt ap¬ 
plicable in the first place to the discharge 
of tlie principal of the debt, and allowing 
the assignees or their representatives, in¬ 
terest at the rate of 12 per cent on each 
instalment of the principal as liquidated, 
to the time of iu liquidation from the date 
on which the debt was contracted. 202 

7 In a suit for the amount of two bonds with 
an equal siim as interest (under regiilatioa 
15, 1793, section 6, the interest due 
haring exceeded the principai) one pay¬ 
ment of interestadmitted, but it ap¬ 
pears that the interest due since that pay- 

3 c 
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neat exceeds tbe principal. Tbe Sadder 
Dewanny Adawlut hold that the rule con* 
tained in the regolatioo quoted relates only 
to interest unpaid and in arrears, and that 
a sum equal to the principal is recoverable 
as interest exclusive of the payment 
made. 294 

8 The decree of a City Court (for a balance 
of accounts) founded on the award of an 
arbitrator, was appealed on the allegation 
of corruption and partial!^ against the 
arbitrator. The Provincial Court not con* 
sidering corruption proved, diamissed the 
appeal under section ,H8, regulation 5,1795, 
without adjud^ng interest for the time the 
appeal was depending. The Siidder De- 
wanny Adawlut, on an appeal to obtain 
such interest, were of opinion, that it should 
have been adjudged under tbe general rule 
contained in aei-tion 3, regulation 13, 
1796, and gave judgment for tbe payment 
of it accordingly. 312 

ISTIMRAREE TENURES. 

See Land I^nvbes. 

JOBRAJ. 

See Usage. 

JOINT FUNDS. • 

1 In a semindnry acquired by one of four 

brothers living together, either with aid 
from joint funds or with personal aid from 
tbe brothers, two-fiftbs declared the share 
of the acquirer, and one-fifth the share of 
each of the others. 6 

2 If property be acquired without aid from 

joint furtds by tbe excinsirc industry of 
one member of an undivided family, others 
of tbe family, though they were at the 
time living conjointly with him and still 
do so, have no right to share in the ac* 
quisition. 35 

3 Claim of appellant to right of participation 

in certain property acquired by trade, 
while appellant and respondents were in 
family partnership with their late father; 
judgment against appellant, the property 
having been acquired by one of the respon¬ 
dents exclusively without any joiut stock 
of tbe family. '91 

4 One of four brothers who, while living in 

family partnership with the rest, obtained 
a cousiilerable grant of land, held to be 
exclusively entitled to it by tbe Hindoo 
law; it not being shown that he obtained it 
by means of aid from any joint funds of 
the family. 178 

5 Cl«m by a son on his father for a 

balance of cash ; on proof that the money 
was acquired by the separate and exclusive 
Industry of the son, and that tbe father 
therefore was not entitled to any part of it, 
-Judgmeat given for the amonnt. 182 

8^ brothers (Hindoos) living together 


without any paternal estate, purchase 
sundry lands and hold them several years 
in common tenancy; claim by the younger 
against his rider brother for a mmety of the 
lands; it appearing that the defendant 
chiefly contributed the capital of the pur¬ 
chase money, both giving their labour to 
the improvement of it; l-3d share of the 
estate adjudged to the plaintiff. 335 

KABEEy-RAMEff. 

See OoWBB. 

TENURES. 

See Land Tenures, 4. 

LAND TENURES. 

1 On a claim being preferred by a respon¬ 

dent to recover from the zemindars (ap¬ 
pellants) an excess of rent levied upon his 
talook, the claim was disallowed; it ap¬ 
pearing that aihlitions had been made, to 
the assessment within the period of twelve 
years, prior to the decennial settlement, 
and there was no mention made of 
mokurreree tenure on Lis part in any 
authentic docnnient. 100 

2 But the respondent appearing to hare a 

proprietary riuht in his talook, which, un¬ 
der the provisions of regulation 8, 179.3, 
entitled him to have it separated from the 
zemindary of the appellants, he was ad¬ 
vised to apply to the collector of the 
district for separation, in order that his 
jumnM might he adjusted for future years 
according to the regulation. 100 

'3 Uirt lands settled upon a zemindar’s wife 
for her personal maintenance, adjudged 
not to be transferable by her. 124 

4 Lakhiraj tenures exceeding 100 beegnlis, 

and held exempt from assessment, though 
under incumixstent grants before the- 1st 
of December 1790, not assessable, but 
at the suit of the Collector on the part of 
Government, under sections 7 and Ilf 
regulation. I tf, 1793. 130 

5 Land claimed as a talook adjudged to be a 

numrooetf ijareh or hereditary farm, to be 
held at the usual rate of rent for similar 
tenures in the pergnunah. 139 

6 Distinction between a tenure of the above 

description and a talook. ^ 140 

7 Lands held by a zemindar as a religious 
appropriation {dewHttur) of which he has 
the superintendence, not considered to 
form part of the zemindary, or transfera¬ 
ble by the sale of the latter, provided the 
endowment be valid under the regulations. 
Nor does the zemindar’s having made 
iucli endowment, invalidate it, if antecc- 

. dent to the Company’s grant. 174 

8 A grant made to a ^rron under tbe pecu¬ 
liar title of Birt Ijareh construed to con¬ 
vey a tenure inheritable by the heir of the 
grwtee, and entitling him to hold the 
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lands at tiie if/i'mrarM^mMui specified io 
tbe grant. 176 

9 Claim on a taloolcdar to recover possession 

of certain lands as baring been granted to 
the claimant’s ancestor exempt from re¬ 
venue under the designation of ikewuttur. 
Lands adjudged on proof of grants made 
before the dewanny, with the exception of 
15 bcegabs, the grant for which was subse¬ 
quent to the dewanny, and not sanctioned 
by Gorernment. 188 

10 Lands held at a low rent under a grant 

made by an agent of jngirdars, wiliiont 
tlieir authority or knowledge, declared to 
be an invalid tenure. 258 

11 In a suit bronghi by respondent, the 
zemindar of Khurukpore to recover ze- 
mindaiy rvssoom from a dependent estate, 
to which appellant pleaded a settlement 
direct with Government; it appearing that 
the settlement with appellant was made 
exclusive of the russoom claimed by res¬ 
pondent, judgment given for the respon¬ 
deat, and appeal dismissed with costs. 281 

12 Claim to right of holding lands at a fixed 

rent in a zemindary purchased by the 
defendant; adjudged in favour of plain- 
tifis, on proof of an istimmree tenure, and 
in conformity to section 49, regulation 8, 
1793. 303 

13 Zemindars are justified in withliolding 

receipts for rent paid by talookdars, who 
demand them as if for a fixed rent, and 
who rannot prove their title to hold by an 
iitimraree tenure, 304 


LEASES. 

1 In a suit to set aside a lease, the real lessee 

appearing not to be a party in the cause, 
the claim was rejected. 95 

2 Claim by A on B, a landed proprietor, for 

tlie produce of lands of which a lease had 
been granted to the claimant fur four years, 
and renewed in tlie same yetir for ten 
years further, but possession taken from 
him in favour of a new lessee; prodtiee 
adjudged until the end of the first lease, 
the renewed lease invalid, as being in 
opposition to sectiuii 2, regulation 44, 
1793. 212 

3 A potUiA or lease granted without tlie 

knowledge and authority of tho proprietors 
by their agent, held to be illegal and in¬ 
valid. 238 

LIMITATIOy. 

1 An estate having been sold to a person 
by the managing sharer of it, and the pur¬ 
chaser having, with the knowledge of the 
other co-parceners, retained uiidiaturbed 
possession of it for upwards of ten years; 
this circumstance held by the pundit to be 
sufficient to give validity to the sale, and 
to bar any plea of its having been obtained 
by duress. 46 


2 Claim of respondciil to dower; recovery 

of one-third of it, payable on her mar¬ 
riage 40 years ago, barred from lapse of 
time; judgment given for remaining two- 
thirds payable on the death of her hus¬ 
band, which happened nx years only before 
this action. 103 

3 A person is put in possession of lands 

nnder a deed of adoption and gift, and be¬ 
ing sued for the rerovery of them, pleads 
adverse possessiiui during more than twelve 
years. The deed in question not being 
construed to vest absolute property, and 
the grantee consequently not being in pos¬ 
session as proprietor, but as manager 
during the greatest part of the period 
stated; his plea was disallowed. 118 

4 Members of a Hindoo family entitled as 

heirs to shares of the family estate; of 
which shares, during sixteen years, they 
never demanded separate possession, but 
allowed them to remain with other parts 
of tlie estate nnder the general contronl 
and management of another of the sharers 
fa member of the family), and received a 
provision in land for their expenccs; not 
debarred from claiming possession of the 
shares, it not appearing that they ever 
consented to relinquish their right as 
sharers. 135 

5 The rule of limitations cannot affect the 

right of redeeniitig mortgaged lands, as 
tenants in mortgage do not hold under a 
title capable of forming a right by pres¬ 
cription. 187 

6 A plea of lapse of time will not avail 

against a claimant during the period of his 
luinority, and the time can only be reckon¬ 
ed against him from the period of his com¬ 
ing of age. 192 

7 On a claim by A end B against their 

relations C and I>, for possession of a 
sliare of an undivided estate, it appearing 
tliat at the demise of tlieir ancestor several 
years since, the claimants were heirs to 
3^ anas; that they iiad all along held 
lauds, iippertaiiiimr to tlie estate for their 
expenccs; and that C and D, who manag¬ 
ed the estate, had admitted the right of 
A and It to share witliiii six years before 
the institution of the suit; a plea of lapse 
of time set up by C and D, to bar the 
claim, not admitted, and judgment passed 
in favour of the claimant for possession of 
the share, to which, as heirs, they were 
entitled. ^ 225 

8 In a claim for lands, of which possession 

bad been fraiidnlentiy obtained, the limi¬ 
tation of time can only be counted wainat 
the claimants from the period at which the 
fraud was discovered. 239 

9 A tvidow having bad an estate made over 
to her by her husband in satisfaction of 
dower, and having held it until her de¬ 
cease, (32 years) without her title having 
been diaputed by any of her husband’s 
heirs; declared sufficient to give validity 
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to Iier rttlCi and to veil the succession in 
her heirs. 24.3 

10 Clsim to the recovery of Innda alleged to 

be the claimants right of inheritance, barred 
by lapse of Ume under the l5th section of 
regulation .3, 179.3, as well as under re< 
gniation 2, 1R0.5; the defendant or his 
ancestor, haring held bm& fide possession 
for more than twelve years antc^dent to 
the suit. 253 

11 On the claim of a person against the son 

of his brntlier for a share of an estate, it 
appearing, that the defendant and his 
father bad held adverse ■ftond fide possession 
for more tlum 12 years, the claim was 
disallowed. 297 

12 Under the 5th and 6th sections of regu* 

lation 14, 1805, which restrict the courts 
from interfering with acts of the native 
government, or with suits in which the 
cause of action may have arisen more than 
12 years before the aetjuisition of the dis¬ 
trict $ a suit of the latter description is not 
cognizable. 314 

MARHIAGE. 

1 Supposing a Moohummiidan to have mar¬ 

ried four slave girls, and then a free 
woman, the last marriage is good and is 
not a fifth marriage; for marriage with 

slave girls is of no effect in law. 49 

2 What evidence required to prove marriage 

in Moohummudau law. 49 

MASTER AND SERVANT. 

The heirs of a native treasurer to the late 
Rnjnh of Uenares, sued for emhczzlement 
of a sum of money, which was proved to 
to liave been remitted to Calcatla by order 
of tlie l^ajHli, for a corrupt purpose; suit 
dismissed, as the remittance was autho¬ 
rized liy the Rajah, whose successor might 
bring an aetiou against (he person by whom 
the money had been corruptly received, 
or bis representatives. 183 

MOKURItJSREE TENURES. 

See La.nd Tenores. 

MOHUNT, 

1 Claim by the appellant on the respondent 

for a moiety of property possessed by a 
late tnokuTti, On proof that the respon¬ 
dent was installed os the mokunt’s su(%easor 
at the celebration of his obsequies, judg¬ 
ment given against the claim. 153 

2 Claim to recover iakhiraj lands, which 
had been held hv the late principal of a 
reliffious estNlilisfament, judgment for the 
claimant, on proof that he Was duly ap¬ 
pointed snreessor to the late principal. 170 

3 On a claim by a ikuyatee to the succession 
to a (leceascil mokunt, it appearing that 

' die claimant was principal pupil of {ho 

s- 


deceased, and was installed as his snecessor 
at his obsequies by an assembly of inoAitm/s, 
judgment given ia bis favour. _ 218 

4 The successor to a gooroo, or spiritual 

teacher,must by the law of the mnyaue sect 
be a eheta or pupil of the deceased. 218 

5 In a suit for possession of the endowed 

lands of a mohuntee, the piainlifF, between 
whom and the defendant there had been 
disputes about the right of succession to 
the late mahuntf determined l>y a puHebnyut 
or ossembly of mohunts convened by order 
of the Sudder Dewanny Aduwlnt, to bo 
the rightful successor, and possession ad¬ 
judged to him accordingly. 296 

6 In a suit for a mohunteet on the groiiiul 
that the pIuntilF was the successor ap¬ 
pointed by the last incumbent, and after¬ 
wards regularly installed; (he case not 
made out, but the defendant in jmssession 
of the endowed lands not haring been 
resiilarly elected or instsllcd after the 
death of the last mohuut as required by 
the usage of the sect; tlie Sudder De¬ 
wanny Adawliit direct, that an assenilily of 
mohunte be convened to elect and install 
the defendant (if entitled) or any otiier 
person in whom the title may be vested. 

309 

MORTGAGE. 

1 In a mortage granted in tlie year 1770, in 
Ziliah Beiiar, it was stipulated, tlial (lie 
lands should remain wilii tlie mortgagee, 
and the profits be received liy him until 
the redemption of the morignge, (without 
any mention of interest) and tliat tlic 
mortgage should not be redeemed in the 
middle of any year. This was construed 
(as conformable to a mode of mortgage 
then prevalent) to mean tlmt the iistifruct 
of the lands was to be received liy the 
mortgagee in lieu of interest, and that tlie 
time of redemption by payment of tlie 
principal at the end of any year was to bo 
at the option of the mortgager and his heirs. 
It was accordingly determined, that a 
mortgagee having, under the terms of tlie 
deed of mortgage, iicccptcd tlie iisiifriict 
in lieu of interest for an indefinite period, 
has no right to demand, at his own con¬ 
venience, payment of the debt from tlie 
mortgager, but must wait his voliiiitiiry 
payment of the principal, or the gradual 
extinction of the debt under section 10, 
regulation 16, 179.3, in case the annual 
nsnfriict exceed the le^l interest. 120 

2 lie rule contained in section 10, regula¬ 
tion 16, 1793, does not annul the stipnla- 
tions of a mortgage in favour of the 
borrower, snch as the mortgagees receipt 
of the usnfmet in lieu of interest when it 
may exceed the legal rate of interest. 121 

3 Claim to the recovery of an estate, mort¬ 
gaged with conditional sale to become 
absolute at the end of r term now expired. 
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jn^gment for tlie mortgager, on proof, that 
offers of clearing the mortgage were made 
within the term, but eraded by the mort* 
gagera. 169 

4 The rule of limitation does not affect a 
claiiii to the redemption of a* mortgage. 

185 

5 Nor a claim to redemption in the case of 
an assignment analogous to a mortgage. 

202 

6 Claim to principal and interest of a mort* 

gaired bon, adjudged, together with interest 
during tlie trial of the suit. 242 

7 The restriction contained in section 6, 

regulation 15, 1793, against a judgment 
for interest exceeding the amount of the 
principal, when tlie legal interest shall 
have accumulated so far ns to exceed the 
principal, is not applicable where the 
acciiiniilatiun is siib!i||iient to the instltu* 
tion of the suit, and not ascribahle in any 
degree to the procrastination of the credi¬ 
tor. 243 

8 In a suit for possession of lands as the 
property of the plaintiff, to which the 
defendant pleaded a mortgage WAm”) 
from the plaintiff's ancestor, dated 60 years 
before, and urged lapse of time against the 
claim; that plea not being of avail in 
cases of mortgage, the Sndder Dewanny 
Adawliit adjiidac that the plaintiff may 
recover on redeeming his mortgage. 292 

MOUROOSYIJAREH. 

See Land Tsnures, 5, 6. 

OBSEQUIES. 

The mere act of performing the funeral rites 
of a deceased Hindoo can give no title of 
succession without proof of right, but 
this duty is inciiiiibent on the person suc¬ 
ceeding to the estate of the deceased. 20 

PARTITION. 

See Division. 

PA UTN Elis HIP. 

See Joint Funds. Ranking Houses, 2,3. 

PAUNERBHAVA. 

See Inheritance under the Hindoo 
Law, 7. 

PLEDGES. 

1 Claim by the respondent to half the value 
of a diaiiiond, of which his late father was 
joint proprietor with his uncle, and which 
the latter had pawned to the appellant. 
The pleilge not admitted to affect the res¬ 
pondent's right, and judgment given in 
favour of his cl^. 126 


PRACTICE. 

1 Tlie decree of a Provincial Court in a suit 

' for landed property passed during the 

appeal to the Sndder Dewanny Adawliit' 
of another cause relating to the sAme 
properly, and concealed from the know* 
ledge of tlie Sndder Dewanny Adawliit, 
cannot be affected by the eventual deeiaion 
of the latter Court. 6t 

2 A pleii adduced in the Sndder Dewanny 

Adawliit, no mention having been made, 
in any former sta^ of the cause, of the 
circuiiistancea which it recited, and no 
reason nssignifd why, if true, they bud not 
been siMtcd, was rejected os false on the 
face of it. 63 

3 A decree having been passed for lands, is 

afterwards amended; the parties having 
represented the lands (not in possession 
of either of them) to Ite held by other 
persons in mortgage, whereas the alleged 
mortgagees when cuUeil upon, state them¬ 
selves to hold as proprietors, paying a fixed 
jHmma, The Sndder Dewanny Adawlut 
therefore adjudge a share of the Jwmma 
receivable, anil not of the land; leaving 
the cliiiiuant, who objects to the asserted 
tenure of the possessors to sue for tliem 
if he think fit. 77 

4 'Die Court of Sndder Dewanny Adawlut 

will not receive in evidence a document 
dishonestly suppressed by a party to a suit, 
and directly contradicting the plea on 
which liis original defence rested. 112 

5 In a suit concerning rent, the Court of 

Sndder Dewanny Adawlut do not consider 
it irregular to order a separation of the 
lands of the parties, on proof of indepen¬ 
dent proprietary right. 14*4 

6 A new suit may be iidmitteil to supply an 
evident defect in a former decree with rea¬ 
ped to interest on the amount adjudged. 

154 

7 Die Court ofSuddor Dewanny Adawlut 

will receive fresh evidence in an appeal on 
clear and unquestionable proof, that it 
was not discovered until after the decree 
of the Provincial Court. 160 

8 lo special afipeals the Court of Sndder 

Dewanny Adawlut do not consider them¬ 
selves lioiind to decide more than the point 
on which the appeal is admitted. 279 

9 Proof of corruption or partiality on tlie 

part of arbitrators is not required previous 
to the admission of an appeal from a de-. 
cision founded on their award. 288 

10 A decision of the Ahalsa is a final judicial 

sentence, and the Court of Sudder Dewan- 
ny Adawlut are consequently precluded 
from trying the merits of s case formerly 
decided by that authority. 307 

11 A petition to enforce a decree presented 

after an interval of several years does not 
subject the petitioner to the Institution 6m 
as a new suit. 317 
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IN D e<¥. 


PR£>EM»T10If. 

1 The Hindoo lav tecognizes no right of 

pivemption, though in prartice the right 
seems to be nnirei sally admitted 1 

2 The Moohiimmiidan law allows the right 

of pre emption to a partner in the property 
of the land sol i to one participating in 
the immunit es and privileges of it, and 
to a aeighbonr. 1 

3 On a claim of aktmfut or right of pre> 

emption founded on vicinage and part¬ 
nership, It appearing that plaintiff had 
made the requisite demand and protest on 
liiaring of the sale, though payment was 
not immediately tendered, ]udgment given 
in his favour. 350 


had not bdatHn the eontempladon of tha 
partiee, that W gatate should be actually 
traasferred 143 

8 The circumstance of agents selling on cre¬ 

dit and charging a high rate oP’compiMion 
affords anflicient presumption, that they 
had rendered themselves responsible for 
the recoiery of the money ISO 

9 A deed purporting to dis^dlie a partner¬ 

ship, being dated only sut months befoie 
the failure of the banking house, it is pre¬ 
sumable that the deed was rollnsiveiy ne- 
ented in contemplation of bnnkruptci, with 
a view to withhold the property of tlie 
parties, from sstisfring (as fai ns it would 
go) the debu of the house. 194 


PRESUMPTION. 

1 A member of a Hindoo family, among 

whom there have been no formal articles 
of separation, bat who, as well sa bis 
father. Las me>>sed separitcly from the 
Kst, and had no sbaie of then {lohts or 
loss in trade, though he h is occ isioii illv 
been employ^ by them, and bis iretired 
anpplws for Ins pm ate txpences, is pre¬ 
sumed separite from tsmih-partniisliip, 
and abail not be admiUtd to claim a ahare 
of acqiusitioua mode by otlieis of the fa¬ 
mily. n 

2 An estate hating passrd tlnoii 'b three ge¬ 

nerations ot the elder branch of i family, 
and remained in that hr null dining a pe¬ 
riod of more thin a hundiid ytars, is 
considered to brasipariti (slate in the 
hands ot the widow of the last possessor, 
and not held foi the behoof of the drsci n- 
dants of the vounger brantbes of the fa¬ 
mily as CO heirs 29 

} It IS presumed, ihst a father making a gift 
of property to his minor son, set still 
rtiBiniDg possession of that piopeity, is 
ai tii^ as trustee for his son 11 

I The widow of a Muubumniuil'in declared 
bis estate to have been gitin by bun in 
his life time to a grandson Ibis is good 
gronnd for presumption that she must have 
remitted her claim to dower. 64 

I Presumption of homicide will not iniah- 
dote a claim to inhei itance 75 

I A son having made a tiansfer ofceitam 
lands, the piopeity of his father, and the 
fetber h»mg made no objection for a pe¬ 
riod of nine years, his concurrence in the 
act of his son will be piesumed 129 
In the case of a conditional sale of lands, 
if aftei the expiration of the period speci¬ 
fied in the engagement for its taking effect, 
the person engaging to transfer, remains 
in pciueasion of the estate upwards of a 
year without any claim being made on 
afSi} thn rircnmstanie » considered to 
]|M M strong ground for piesnming either 
that aomathing must have occurred to void 
ttg pdMl^ of the engagemeut, or that it 


PRIVILEGFS. 

1 Claim to the excinm e privilege of perform¬ 
ing within a certHiOTinnt the Hindoo lere- 
mony ofburningthe dead,and aceuing the 
usual tonipi nsxtion paid foi such scrviee, 
allowed by the Sudder Uewinuy Adiwlut. 

279 

2 The fem aiising from the priulcge con¬ 

firmed in the above instance, hawcier, 
nere understood to be volniitxry, ind the 
pieccdent must be received with cm nm- 
spcction ibtl 


PROOF. 
See EviDiNCZ. 


Ill D1 MPIIOV. 

1 fn i ease ot /fyr 6il v afa in i le by so 
agent according to the Moubiimiiiiid in 1 tw, 
inadeqii icy of prii < vitiati s the ssle , incl 
this consideration is a sufficient giound 
for allowing the equity of rt Icmption 57 

2 The right of icileniption i moot be birred 
by liip^e of timt uniUi the inks of limiti- 
tion, and x roortg ige is redi cinablt at any 
tune by liquidation of the piincipil lent 

185 


III GUI ATIONS. 

1 Undir the 2nd section of legniation 41, 

1791, though a kxse fixing the rent m 
perpetuity of a dc|>endent tslookdiry te¬ 
nure IS so fat inixhd, It does not follow 
that the sale of the temiie should on the 
sxme acroniit be \oid 172 

2 The nika contained in regnlation 11,179J, 

for doing away the custom by nhidi pai- 
tiriilar estiks descended entire to a single 
heir, have prospectiie operation only na 
provided by that regulation from the 1st 
of July 1794, and uphold tlie validity of 
successions winch may base actually taken 
place under the custom alluded to previ¬ 
ously to that date. 237 

3 The restriction contained in section G, 
regulation 13, 1793, against a Judgment 
for interest exceeding the amount of the 
principal, when the legal interest shall 
bare accumulated lo at to exceed the prla- 
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dpal, is not applicsble wl|ip$ the ucnina* 
lation is subsequent to Ib'e institution of a 
suit, and not ascribable In anp degree to 
procrastina^on on the part of the creditor. 

242 

4 Section 28, regulation 5,1793, construed 

not to require proof of corruption or par* 
tiaKty of arbitrators previous to the ad« 
miMion of an appeal from adecution found* 
e<t on their award. 288 

5 The 3rd section of regulation 13, 1806, 

construed to extend to appeals wherein 
the merits of the case have not been gone 

into, and to entitle to' interest accruing 

during the appeal. 313 

RELIGIOUS ESTABLlSHMEbr-lS, 
MOOHUMMUDAN. 

m 

See Endowments, 3. Tbvstbes. 

RELIGIOUS ESTABLISHMENTS, 
HINDOO. 

See MohdNT. 

RELINQUISHMENT. 

1 A Ruffanatnek or deed of relinquish* 
ment executed by n widow, agreeing to 
receive about a third of the income rightly 
due to her, held by the pundits to be valid 
(if duly executed) and binding against her 
and her husband’s heirs. But ^tuere f 22 

RENT. 

See Arbeabs. 

RESUMPTION. 

See Donor and Donee. 

SALES. 

' 1 A Bye~hil-wHfa sale of land made by an 
agent on the part of the owner, declared 
void in MooliiimntuJan law from the agent 
having exceeded his powers; from its Iming 
a sale at gross inadequacy of price, and 
from the presumption of colluuon between 
the buyer and amnt. 55 

2 Claim of appellant to recover a talook 
sold by the Sheriff of Calcutta as part of 
his father’s estate, on the ground of a pre* 
vions gift of it made to him by bis father; 

“v judgment for the appellant on proof of 
'’w previous gift. 115 

3 Itie^e by a son of lands, the property of 

bis father, held to be valid, on piesnmptiye 
proof, that the act was authorixed by the 
father. 128 

4 Tlie sale of certain lands at auction by the 

Sheriff of Calentta, set aside on proof, that 
they had been preiriously mortgaged and 
conditionally sold. 167 

I And a plea being wged that the landa 


£ X. 

were under an attarbrnent when the mort¬ 
gage- was given, the plea held to be of aw 
avail, it appearing that the SheriiPt sale 
took place in conaeqnence of different ' 
demand, and in execution of a diflierenc;'^' 
judgment from that under widch the oriipt' 
nal attachment was made. 

6 A purchase of a talook made during an at* 
tachment of the zemindary for pubUd.sale, 
declared of no avail against the purchaser 
at the public sale, but ubiigatory on the 
former zemindar and hia heir, in the event 
of the public sale being set aside. • ifS 

7 A purchaser of lands at public sale dedued 
at liberty to relinquish his purchase, in 
consequence of their extent having been 
erroneously described at the time of sale*. 

178 

8 A pottah tat sale of a talook, at a fixed 
rent in perpetuity, invalid (under section 
2, regnlaiioa 44, 1793), irith respect to 
the fixed rent, bat valid for the sale. 196 

9 Claim by A on B, for lands bought'at 

public sale by the late husband of B, on the 
alleged ground, that he bought theift is 
agent on the part of A. This not b4ing 
establislied, and itappearing on piesnm^o 
proof, that the purchase made by the nos* 
band of B was for himself; judgment 
passed, dismissing the claim. 231 

10 A private sale of landa adjudged InvaM 
(although the landa had Iweu separated' 
and assessed by the Collector) as tb« 

, sanction of the Board of Revenue, whicll 
the regulations require, bad not bMn idi- 
tained. 340 

11 Clum by A on B and C, for poaaesaion 

of lands as having been purchased firom B* ‘ 
who purchased them from C. B plead!,, 
that they were not his to sell; that the salh 
to himself from C was conditional, and 
did not finally take effect; on proof to the 
contrary, and that the plea of B was 
collusive, vrith the view apparently of 
avoiding the sale of his lends in satisfaction 
ofpublic demand agunat him; judgoieiit 
was given for the claimant. 262 

12 A sale being made of lands in consequence 

of arrears of revenue, by a public officer 
duly authorized under thjS government'-df 
"the Nuwab Vizier; such <ue conridcred- 
conclurive. 265 

13 A sues B for lands, allering that he pur- 
chaseuj||am at auction through BinB’c^; 
name ;^at a convepnee was afterwardi,' 
executed to him by B, but that B h|d1tiac«‘ 
denied hie tide, and fraudulently rftffiBcd' 
the property. The alleged cenv^if^ 
not being establUhed, judgment past^, 
dismisaing the suit; it being held 
there was no otiier ground on whieV-^ 
midntainit, beoanae, even snpposi|H|i<liu 
pluntiffto be thereat parcha8cr,nCAiact^ 
in the name of the defendant, nadfi^and^ r 
of possession by the defendant, 

chasa being eapreiriy pfohildtcd h^ thfe 
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rrgnhUoiii, could not form a legal g^und 
of action, or autboriae the Courts to inter* 
fere in bis bebatf. •* 

id Faie of lands in diaebarge of arrrare of 
vereone by the Collector of the Zillab, set 
aside; it appearing that the estate sold 
bad seTeral years been acknowledged by 
tbe Collector and the Buaid of Ren one, 
and entered in tbe public records as dia* 
tinct from the estate in which the arrears 
bad acerned, and that separate engage* 
ments had been taken for tbe public lere* 
niie, though the two estates were nerer 
separated in tbe mode prescribed by the 
FCj^ations, 331 


SFCTS, 

Soonee and Sheea. 

See iKiicaiTANCC, 15. DowcR, 8. 

SECURITY. 

See Debts, 4. Con rn acts, 7. 

SETTLEMENT. 

See Dowlb. 

SHARES, 

According to the Moohummudan Law 
of dUtribution. 

1 The bcira to a landed estate being a aon 
and two daughters, the property is divided 
into four parts, of which two fall to the 
son and one to each of the daughters. 16 

2 TVo'thirdb of the deceased's property after 

payment of his debts fall necessarily to the 
b«ra at law, 26 

3 Onthedemiaeof a woman, leaving a bin* 

band and two sons, her estate will be di* 
Tided into 8 parts, three of which will go 
to each of the sons, and two to tlie bos* 
band. 51 

4 A person dvinb leaving heirs, two sons, a 
mother, ana a mfe, hiscatate will be divided 
into 48 parts, of which 17 will go to each 
of the sons, 8 to the mother and 6 to the 
wife } but in tbe event of his leaving no 
wife, the estate will be divided into 12 

r uts, ofnehieh 2 will go to tbe mother and 
to each of tbe sons. 51 

6 A widow takes an eighth, if there be chil> 
dren, and a mother a siith if there be 
children, and a third if there be none, nor 
bsother and^ters. 54 

€ Sbe estate of a deceased Moobominodan, 
Jeavingawife, a son, a daughter and a 
brother, will devolve thus :*--lt will be di* 
Tided into 24 mrts, of which 3 parts or an 
^hth foii to bis widow, and of tbe residue 
. l4wiligotohiBBon,and7toiiisdaoghter. 
\llis brother gets nothing. On the deMh 
ot tbe son, bis share or the estate briiw 
divided into 6 parti, a third goes to hm 
m ot h e r (tbe widow), a moie^ to bis 
814 ^ R^oe to bis 


uncle. OnrAMrdMtb-ofhissIfcter, ahehtr* 
Iqg been mairied, and having a son and a 
daughter, her share of the estate being 
divided into 36 parta, her busbaiid geta a 
foahb (9 parts) her mother (tbe widow) a 
aisth (6 parts) and of tbe residue her son 
takes 14, and her daughter 7part8{ on the 
death of tbe widow her husband's brothor 
(beiug also her own consin-german) gets 
her estate ia preference to her daughtei'a 
daughter, or her daugbtei's son; on 
tbe death of her daughter’s son, his shire 
of the estate goes to bi» father, to the 
exclusion of bis sister, who sncceria how« 
ever on tbe death of her father ; on the. 
death of widow's cousin-german his sofe 
siircceds to bia estate, nua, supposing 
these two la&t mentioned persons, namely 
the grand*datigh(er in the female line of 
the oi iginal ptoprietor, and the son of his 
brother (who waa tbe coa!dn*gcnnan of 
the widow) to bo the (.die survivors, the 
whole mtatc will be icaolved into 27 parts, 
of which tbe foinier uill get 35 parts, 
f.ilIiDg to her in iigbt of her mother, 
father, and her brother, and the latter 37 
in succession to bis father; who obtained 
those sliarea as being paternal uncle of the 
son of the original proprietor, atid couaiii*' 
gcnnaii to bis widow. 71 

7 ilic grandmothi r is entitled to the spefiiffo 
share of a uxth, and to the n siduc of the 
estate by return to her (in tbe event of 
there beiug no adinisvble claiinanta as re* 
sidiiaiics) in preference to all distant kin* 
died, who aie those in nliosc line of rela* 
tion to the deceased a female enters. 75 

8 Tbe heiis of a wile at her demise being 

her husband, a dangliter, a brother, anci 
three sisters ; the husband takes a fuiirth 
of her estate, the daugiiter a half, tbe bio* 
ther a tenth, the thiee sisters a twentieth 
each. 83 

9 A person dies, leniing a widow, two sons 

."nd a daugiitei: his estate ia divided into 
960 parts, of winch the widow sneceeds to 
120, or an eighth ; the two sons and tbe 
daughter to the leinaiuder, in the propor¬ 
tion of a double share to the sous, viz. 
3.36 parts to each son, and 168 to the 
daughter, who, afterwards dying, Iiei share 
became divuible, between her niotlier, her 
aon and her two daughters in the propor¬ 
tion of a sixth, or 28 of the 168 paits to 
the mother, 70 parts to the son, and 35 
to each of the daughters. On the death of 
the mother (or widow), aii her portion' 
devolrcs on her aon. ,112 

10 If a man die, leaving two sist^'ono of 

whom has one aon, and tbe otlwt^wo, the 
BOttS on demise oftiieir motion will take 
per tUrpem or inherit the shares of their 
respective mothers, bnt they will take per 
eaydm. If the deceased owner survived hia 
[Aten. 252 

11 If a man die, Icavbg a vridow, a sou and 

Ui w^« Ml eigM 








